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. . B. Bell’s Decisions, Court of Session (Scotland), 1 vol., 
1790—1792 

B. Bell’s Decisions, Court of Session (Scotland), 
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W. G-. Brooke’s Ecclesiastical Sports, Privy CounoU, 
1 voL, 1850—1872 

Sir B. Brooke’s New Cases, 1 yol., 1515 — 1558 
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Carrington and Marshmau'a Bepoxts, Nisi Prius, 
1 vol., 1841—1843 

Carter’s Beports, Common Picas, fol., 1 vol., 1664 — 
1673 

Caithew’s Beports, King's Bench, foL, 1 voL, 1687 — 
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Cary’s Beports, Chancery, 1 vol. 

Cases in Chancery, fol., 3 paits, 1660 — 1697 
Cases of Practice, King’s Bench, 1 vol., 1655 — 1775 
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Cases temp. Finch, Chancery, fol., 1 voL, 1673 — 1680 
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, 1 vol., 1631—1650 
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1867—1872 

Oookb. ft Rowe . . . . Oockburn and Rowe's Election Oases, 1 vol., 1833 

Co. Ent. . . . . Coke's Entries 

Co. Inst. . . . . . . Coke's Institutes 

Oo. Litt Coke on Idttloton (1 Inst.) 

Co. Rep Coke's Reports, 13 parts, 1672 — 1616 

OoU. . . . . . . Collyer's Reports, Chancery, 2 vols., 1844 — 1846 

Coll. Jurid. . . . . Collectanea Juridics, 2 vols. 

Colles .. .. .. Oolles* Oases in Parliament, 1 voL, 1697 — 1713 

Colt Goltman's Registration Cases, 1 vol., 1879 — 1885 

Com. . . . . . . Comyns* Reports, King's Bench, Common Pleas, and 

Ezche<^uer, foL,'2 vols., 1695 — 1740 
Com. Oas. . . . . Oommeroial Oases, 1805 — (ourrent) 

Com. Dig. . . . . OomvTis’ Digest 

Comb. . . . . . . Oomborbach's Reports, King's Bench, fol., 1 vol., 

1685—1698 

Con. ft Law Connor and Lawson's Reports, Chancery (Ireland), 

2 vols., 1841—1843 

Cooke ft Al. . . . . Cooke and Aloook's Reports, King's Bench (Ireland)* 

1 voL, 1833—1834 

Cooke, Pr. Oas. .. Cooke's Praotioe Reports, Common Pleas, 1 vol., 

1706—1747 

Cooke, Pr, Reg* . . . . Cooke's Practical Register of the Common Pleas, 

1 vol., 1702—1742 

Coop. G Q. Ooopor’s Reports, Chancery, 1 vol., 1792 — 1816 

Coop. Pr. Cas. . . . . O. F. Cooper's Reports, Chancery Practice, 1 vol., 

1837—1838 

Coop, temp, Brough. .. 0. P. Cooper's Oases temp. Brougham, Chancery, 

1 vol., 1833-~1884 

Coop, temp, Cott. . . 0. P. 0ooi>er'8 Oases temp, Oottenhani, Chancery, 

2 vols., 1846 — 1848 (and miscellaneous earlier cases) 

Corb. & D. . . . . Corbett and Daniell's^eotion Cases, 1 vol., 1810 

Ooui>6r Couper's Justiciary Reports (Scotland), 5 vols., 1868 

—1886 

Oowp Oowpor's Reports, King's Bench, 2 vols., 1774 — 

1778 

Cox, 0.0. . . ,. E.W, Cox's jOriminal Law Oases, 1843 — (ouxTent) 

Cox ft Atk. . . . . Cox and Athmson's Registration Appeal Cases, 1 vol., 

1843—1846 

Cox, Eq. Oaii . . . . 6. C. Cox’s Equity Oases* 2 vols., 1745 — 1797 

Col!, M. ft H. . . . Cox, Macrae, and Hertdlet's County Courts Oases and 

Appeids, Yol. L, 1846—1852 

Or. ft J . . Crompton and Jervis's Reports, Exchequer, 2 vols., 

^ 1830—1832 

Or. ft M. Crompton and Meeson's Reports, Exchequer, 2 vols*, 

1832—1834 

Or. M. ft B. . . . . Ch'ompton, Moeson, and Bosooe’s Reports, Exchequer, 

2 T0ls., 1834—1835 

Or* ft Ph. . . , . Craig and PhillipB* Reports, Chancery, 1 toL, 1840 — 

1841 

Or. App«, Bep. . . . . CohsiL*A Criminal Appeal Reports, 1909 (eurremt) 

Gi»w» ft R* • . . QtserlPtfd and IKt's Gumiit Cases (Irel«i^)i 6 

1638—1846 
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Otuw, & D. Abr. a . . Orftvtord and Diit'fl, Abridged Oaseff (Xr^Dd), I to!*, 

1837—1830 

CreBB. Insoly. Oas. . . OidMwell*H Insolvent Oases^ 1 voi| 1827~^t$29i 
Grippe* Ohuroh Gas. . . Cripps* Church and Clergy Oases, 2 parts, 1847^1800 
Oro. Qar. . . . . Cr^'s Seporte twnp. Qh^les I., iCmg's Bench end 

Common Fleaa, 1 yoL, 1625 — 1641 

Oro. Elis. . . . . Orokd*a Beports Ump. Elizabeth, King’s Bench and 

Common Pleas, 1 vol., 1682 — 1603 

Oro. Jao. .. .. Oroke’s Beports temp, James L, King’s Bexmh and 

* Common Pleas, 1 voL, 1603 — 1626 
Cm. Dig. . . . . Oroise’s Digest of the Lav of Beal Property, 7 yoIb. 

Conn. . . Cunningham’s Beports, King’s Bench, fol,, 1 vol., 

1734—1733 

Curt. . , . . Ourteis* Ecclesiastical Beports, 3 vols., 1834 — 1844 

Dalr. . . . . . . Dalrymple’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1698—1720 

Dan. . . . . . . Daniell’s Be^rts, Exchequer in Equity, 1 vol., 1817 

—1823 

Dan. & LI Danson and Lloyd’s Mercantile Oases, 1 vol., 1828 — 

1829 

Dav. & Mer. . . . . Davison and Merivale’s Beports, Queen's Bench, 

1 voL, 1843—1844 

Dav. Pat. Cas Davies’ Patent Oases, 1 vol., 1786 — 1816 

Dav. Ir . . Davys* (or Davies' or Davy’s) Beports (Ireland), 

1 vol., 1604-1611 

Day . . . , . . Day’s Election Oases, 1 voL, 1892 — 1893 

Dea. & 8vr, . . . . Deane and Swabey’s EcGlosiastical Beports, 1 vol., 

1836—1857 

Deao. .. .. .. Deacon’s Beports, Bankruptcy, 4 vols., 1834 — 1840 

Deao. & Oh. . . . . Deacon and Chitty’s Beports, Bankruptcy, 4 vols., 

1832—1833 

Dears. & B, .. .. Dearsly and Bell’s Crown Oases Beservod, 1 vol., 

1850—1858 

Dears. C. 0. . . . . Dearsly’s Crown Oases Beserved, 1 vol., 1862 — 1866 

Deas & And. . . Deas and Anderson’s Decisions (Scotland), 6 vols. , 

1829—1832 

De G De Gex’s Beports, Bankmptcy, 1 vol., 1844 — 1848 

De G. F. & J, . . . . De Qex, Fisher, and Jones’s Beports, Chancery, 

4 vols., 1859—1862 

De G. & J. . . . . De Gex and Jones’s Beports, Chancery, 4 vols., 1857 

—1859 

De G. J. & Sm. . . . De Gox, Jones, and Smith’s Beports, Chancery, 

4 vols., 1862—1865 

De G. M. & G. . . , . De Gex, Maonaghten, and Gordon’s Beports, Chan- 

cery, 8 vols., 1851 — 1867 

De G. & Sm De Gex and Smaie’s Beports, Chancery, 5 vols., 1846 

—1852 

Delane •• .. .. Delane’s Deossions, Bevision Courts, 1 vol., 1632— 

1835 

Deu. . . . . . . Denison’s Grown Oases Reserved, 2 vols., 1844 — 1852 

Dick Dickena* B^orts, Chancery, 2 vcds., 1669 — 1798 

Dig. . . . . . . Justinian’s Digest or Pandects 

Dirl Dirleton’s Decisions, Court of Session (Scotland), 

lol., 1 voh, 1663—1677 

Dods Dodson’s E^rts, Admiralty, 2 vols., 1811^—1822 

Donnelly . , Donnelly’s Beports, Chancery, 1 vol., 1836 — 1837 

Doug. El. Cas Douglas* hHection Cases, 4 vola, 1774 — 1776 

Doug. (x. B.) . . Douglas’ Bejx^rts, King’s Bench, 4 vols., 1778 — 1786 

.... Doirs Bepoxts, House of Lords, 6 vds., 1812—1818 
Dow ft 01. . . , . Dow and Olark’s Beports, House of Lords, 2 vols.* 

1827'— 1832 

D(>fr. AL. ' Dotiriitttr aad' IiOwndM’ VfMu 9«pAi4i, 7 rola,^ 

1843— 164l» 
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Abbreviations. 


Dow. & By. (k. b.) . . Dowling and Byland's Emrts, King's Benob, 9 vole., 

1822—1827 

Dow. & By. (m. 0.) . . Dowling and Byland's Ifagistrates* Oases, 4 vols., 

« 1822—1827 

Dow. & By. (n. p.) . . Dowling and Byland's Beports, Kiel Prius, 1 part, 

1822—1823 

Dowl. Dowling's Practioe Beports, 9 Tols., 1830 — 1811 

Dowl. (n. b.) . . . . Dowling^a Practice Beports, New Series, 2 vols. 

. 1841—1843 

Dr. & Wal Drury and Walsh's Beports, Chancery (Ireland), 

2 vols., 1837—1841 

Dr. A War. .. .. Diuiy and Warren's Beports, Ohanceiy (Ireland), 

4 vols., 1841—1843 

Drew. . .. .. Drewry's Bepoite, Chancery, 4 vols., 1852 — 1859 

Drew. & Sm. Drewry and Sinaio's Beports, Chancery, 2 vols., 1859 

—1865 

Driukwater . . Diinkwater's Beports, Common Pleas, 1 vol., 1839 

Drury temp. Nap. . . Diouy’s Beports temp. Napier, Chancery (Iieland), 

1 \ol.f 1858—1859 

Drury temp. 8ug. Diury's Beports temp. Sugden, Chancery (Ireland), 

1vol., 1811— 1844 

Dugd. Orig. . . . . Dugdale's Originos Juridiciales 

Duul. (Ct. of Sess.) . . Dunlop, Court of Session Cases (Scotland), 2nd series, 

21 vols., 1838—1862 

Dunning.. .. .. Dunning's Bepoiis, King's Bench, 1 voh, 1753 — 

1754 

Durie .. .. .. Dtirio's Decisions, Court of Session (Scotland), fol., 

1 vol., 1621—1642 

Dyer Dyer's Beports, King's Bench, 3 vols., 1513 — 1581 

E, & B Ellis and Blackburn's Reports, Queen's Bench, 

8 vols., 1852—1858 

E. & E. . . . . . Ellis and Ellis's Beports, Queen's Bench, 3 vols., 

1858—1801 

E. B. & E. . . Ellis, Blackburn, and Ellis’s Beports, Queen’s Bench, 

1 vol., 1858—1860 

Eag. & Y. . . . Engle and Youuge’s Tithe Cases, 4 vols., 1223 — 1825 

East . . . . . East's Bepoits, King’s Bench, 16 vols., 1800 — 1812 

East, P. C. . . . East’s Pleas of the Ciown 

Ecc. & Ad. . . . . Sjnuks’ Ecclosiastical and Admiralty Beports, 2 vols., 

1853—1855 

Eden Eden’s Reports, Chancery, 2 vols., 1767 — 1766 

Edgar .. .. .. Edgar's Decisions, Couit of Session (Scotland)# fol., 

1724—1725 

Edw. .. .. .. Edwards' Beports, Admiralty, 1 vol., 1808 — 1812 

Elchies . . . . Elchios' Decisions, Court of Session (Scotland), 

2 vole., 1733 — 1754 

Eng. Pr. Cob. .. . . Bbscoe's English Piizo Oases, 2 vols., 1715 — 1858 

Bq. Oas. Abr. . . . . Abridgment of Coses in Equity, fol., 2 vols., 1667 — 

1744 

Eq. Bep. .. * Equity Beports, 8 vols., 1853 — 1856 

Esp . . Espinasse’s Beports, Nisi Pi-ius, 6 vols., 1793 — 1810 

Exch. .. .. Exchequer Boports (Welsby, Hmlstone, and Gor- 

don), 11 vols., 1847— 1856 

Ex. D. .. .. .. Law Bepoits, Exchequer Division, 6 vols., 1875 — 

1880 


F. & P 

F. (Ct. of Bess.) 

OoU. (with date) 


Foster and Finlason'a Beports, Nisi Prius, 4 vola. 
1856—1867 

Fraser, Couit of Session Oases (Scotland), 5th series, 
1898—1906 

Faculty of Advocates, Oollection of Decdeions, Court 
of Session (Scotland), fol., Ist and 2nd series, 
21 vols., 1752—1825 



ABBRBVIATlONa. 


Faa ColL (n. b.) (witl^ Faculty oi AdTOcatas, Colleotioa of DecisionB, Court 
^to) of Session (Scotland), New Series, 16 Tols., 1826 — 

1841 * 

FoIol .. .. •• Falooner's Decisions, Court of Session (Scotland), 

2 yola., fol., 1744—1761 

Faio. & Fits Falconer andFitsherbort*s Election Oases, 1 yoL, 1836 

-^1838 

Ferir. Ferguson's Oonsistorial Decisions (Scotland)? 1 voh, 

® 1811—1817 

FitZ'G. .. .. Fitz-Gibbons* Beports, King's Bench, fol., f yol., 

1728—1731 

Fits. Nat. Brov. . . Fitzberbert’s Nature Brevium 

FI. & E. . . . . Flanagan and Kelly's Boports, Bolls Court (Ireland), 

1 yol., 1840—1842 

Fonbl Fonblnnque's Beports, Bankruptcy, 2 parts, 1849 — 

1852 

For. Forrest's Beports, Exchequer, 1 vol., 1800 — 1801 

Forb. . . . . . . Forbes' Decisions, Court of Session (Scotland), fol., 

1 vol., 1705—1713 

Fort. Do Laud. . . Fortescue, Do Laudibus Logum Anglioe 

Fortes. Bop. .. .. Fortescue's Beports, fol., 1 vol., 1692 — 1736 

Fost. . . . . . . Foster’s Grown Cuf^s, 1 vol., 1743 — 1760 

Fount. .. .. .. Fountain hall's Decisions, Court of Session (Scotland), 

fol., 2 vols., 1678—1712 

Fox & S. Ir. . . . . M. O. Fox and T. B. 0. Smith's Beports, King's 

Bench (Ireland), 2 vols., 1822 — 1825 

Fox & S. Bog. . . . . J. S. Fox and O. L. Smith's Begistration Cases, 

1 vol., 1886—1895 

Freem. (on.) .. .. F’rooman’s Beports, Chancery, 1 vol., 1660 — 1706 

' Freem. (K. b ) . , . . Freeman's Imports, King's Bench and Common 

Pleas, 1 vol., 1670 — 1704 

Gal. & Dav. . . . . Gale and Davison's Beports, Queen's Bench, 3 vols., 

1841—1843 

Gale .. .. .. Gale's B^orta, Excheouer, 2 vols., 1835 — 1836 

Gib. Cod. . . . . Gibson’s Codex Juris Ecclosiastici Anglicani 

Qiff. .. QifEai-d’s Beports, Chancery, 6 vols., 1857 — 1865 

Gilb Gilbert’s Ciusos in Law and Equity, 1 vol., 1713 — 

1714 

Gilb. O. P. . . Gilbert’s History and Practice of the Court of 

Common Pleas 

Gilb. (oh.) . . . . Gilbert’s Beports, Chancery and Exchequer, fol., 

1 vol., 1706—1726 

GHm. & F. . . . . Oilmour and Falconer’s Decisions, Court of Session 

(Scotland), 2 parts, Part I. (Gilmour) 1661 — 1666, 
Part II. (Falconer) 1681 — 1686 

Ql. & J. . . . . . . Glyn and Jameson’s Beports, Bankruptcy, 2 vols., 

1819—1828 

Qlanv. . . . . . . Qlanville, Do Legibus et Consnetudinibus Begni 

Anglim 

Qlanv. El. Cas. . . . . Gian villa’s Election Coses, 1 vol., 1623 — 1624 

Glascock Glascock's Beports (Ireland), 1 vol., 1831—1832 

Godb Godbolt's Beports, King’s Bench, Common Pleas, 

and Exobetmer, 1 vol., 1574 — 16217 t 

Gouldsb. . . . . . . Gouldsborougn's Beports, Queen’s Bench and King’s 

Bench, 1 voL, 1686 — 1601 

Gow Gow's Beports, Nisi Prius, 1 vol., 1818 — 1820 

Gwill. .. .. .. Gwillim's Titlm Oases, 4 vols., 1224 — 1824 

H. & 0 Hurlstone and Coltman's Beports, Exchequer. 4 vols... 

1862—1866 . 

n. & N* Hurlstone and Norman’s Beports^ Exchequer. 7 yolar 

1866—1862 • 
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H. 4b Tw. . . . • Hall and TwalU* Bepo^ta, Ohancery, 2 vola.» 

ISdO 

H. & W. . . . . Hlirlatone and WolmaleT's Bepoita, Exchequer. 

' I rol, 1840—1841 

a. L. Cos. . . . • QlarVa ]^ports. House of Lords, 11 toIs., 1847—1868 

Hag. Adm Haggard's Boports, Admiralty, 3 yoIs., 1822 — 1838 . 

Hag. Con. . . . . Haggard's Gonsistoruil Bepo^, 2 vols., 1789 — 1821 

Hag. Eoo. . . . . Haggard’s Ecolesiastioal lEtoports, 4 vols., 1827 — 1833 

Jla^es Hailes’s Decisions, Court of Session (Scotland), 

* 2 vols., 1760—1791 

Hale, 0. L. . . Hale’s Common Law 

Hale, P. 0 Hale’s Pleas of the Crown, 2 vols. 

Har. & Buth Harrison and Butberfurd’s Bepoits, Common Pleas, 

1 vol., 1866—1866 

Har. &W Harrison and Wollaston’s Beports, Eing’s Bench 

and Bail Court, 2 vols., 1835 — 1836 

Haro Harcarse’s Decisions, Court of Session (SootUnd), 

foL. 1 vol., 1681—1691 

Hard. .. ,, .. Kardres* Be^rts, Exchequer, fol.,1 vol., 1656 — 1069 

Hare .. Hare’s Beports, Chan cexy, 11 vols., 1841 — 1863 

Hawk. P, 0. . . . . Hawkins's Pleas of the Crown, 2 vols. 

Hayes . , . . Hayes's Beports, Exchequer (Iieland), 1 vol., 1830— 

1832 

Hayes & Jo. . . . . Hayes and Jones’s Beports, Exchequer (Ireland), 

1 vol., 1832—1834 

Hem. & M. . . . . Hemming and Miller's Beports, Chancery, 2 vols., 

1862—1866 

Het. . . . . . . Hotley’s Beports, Common Pleas, fol., 1 vol.. 1627 — 

1631 

Hob Hobart’s Beports, Common Pleas, fol., 1 vol., 1613 

—1626 

Hodg Hodges* Beports, Common Pleas, 3 vols., 1835 — 

1837 

Hog. . , ' . . . . Hogan’s Beports, Bolls Court (Ireland), 2 vols., 1816 

—1834 

Holt (adm.) . . . . W. Holt’s Buie of the Boad Cases, Admiralty, 1 vol., 

1863-^1867 

Holt (eq.) . . , . W. Holt’s Equity Beports, 1 vol., 1845 

Holt (k. b.) . . . . Sir John Holt’s Beports, King’s Bench, fol., 1 vol., 

1688—1710 

Holt (w. p.) . . F. Holt’s Beports, Nisi Prius, 1 vol., 1816—1817 

Home, Ct. of Sees. . . Home’s Decisions, Court of Session (Scotland), 

fol., 1 vol., ITS.-?— 1744 

Hop. & Colt Hopwood and Coltman’s Begistration Oases, 2 vols., 

1868—1878 

Hop. & Ph Hopwood and Philbrick’s Begistration Oases, 1 vol., 

1863—1667 

Horn & H. . . . . Horn and Hurlstone’s Beports, Exchequer, 2 vols., 

1838—1839 

Hor. Suppl. .. Hovenden’s Supplement to Ves'ey Jun.’s Beports, 

Chanoery, 2 vols., 1768 — 1817 

Hud. & B. ' * . . Hudson and Brooke’s Beports, King’s Bench and 

Exchequer (lreland)> 2 vola, 1827 — 1831 
Hume . . . . Hume’s Decisions, Court of Session (Scotland), 

* 1 voL, 1781—1822 

Hut Hutton’s Beports, Common Pleas, fol., 1 vol., 1617 — 

' 1638 

Hy. B1 Henry Blackstone’s Beports, Common Pleas, 2 vols., 

17Wr~1796 

I. 0, L. B . . . . Irish Common Law Bep^ts, 17 vols.» 1849 — 1696 

X, Ch. B. , . , , Irish Chaucegr Boports, 17 vols., 1860 — 1667 

' Eq^ B* . . . . Xribh Equ% Beports, 13 yols,, 1838—1861 

I. . .. . . Law B^orts, 13 TOli., 1838—1861 
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L L. T* t * • • 

L B. (preceded by date) 
1* R. 0. L. « , ■ i 

I. R. Eq* . • a • 

Ir/Ciro. Cos. .. •• 

Ir. Jifr 

Ir. L. Beo. 1st ser. 

It. L. Beo. (K. 8.) 


Irv. 

• • 


J. Bridg. 

.. 


J. P. 

J. Shaw, Just. 

• • 


Jao. 

Jac. & W. 

• • 

• • 


Jebb. 0. 0. 

• • 


Jebb & B. 

• • 


Jebb & S. 

• s 


Jenk. , . 

Jo. & Car. 

• s 

• • 


Jo. & Lat. 

• • 


Jo. Ex. Ir. 

• 0 


John. 

John. A H. 

• • 

« 0 


Jup, 

Jur. (n. 8.) 
Just. Inst. 

« • 

• • 


K&G. .. 

s s 


K. *J. .. 

• m 



K. B. (preceded by date) 
Eamea, Diet Beo. 
Kames, Bern. Deix « . 

Bjame0> SeL Boo. 



Keen 

Kea 


Kcd. 

KeL W. .. 
Keay. .« 


Xtiah tiftW ^eSauM. t50t-<<aaTreiit) 

Irish BeportSf maoe 18^ [189^ 1 1* B.) 

Irish fioporta. Common tiiw» 11 volL, 1808-^1877 
Irish Heports* Bquity. 11 vols.. 1806 — 1877 . 

Insh Oi^uit OBsesi 1 roL^ 1841 — 1843 
Irish Jurist* 18 role., 1849 — 1866 
Law Recorder (Ireland) 1st series, 4 rols., 1827-— 
1831 ♦ 

Law Recorder (Ireland) New Series, 6 vols., 1833-^ 
1838 • 

Irrine's Justiciary Reports (Scotland), 6 vols., 1852 -- 
1867 

Sir John Bridgman^s Reports, Common Pleas, fol., 
1 rol., 1813— 1»>21 

Justice of the Peace, 1837 — (current) 

J. Shaw's Justiciary Reports (Scotland), 1 vol., 1848 
—1852 

Jacob's Reports, Chancery, 1 vol.. IH‘J1 ]s23 
Jacob and Walker's Reports, Chancery, 2 vula, 1819 
—1821 

Jebb's Crown Oases Reserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bourke's Reports. Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb and Byrnes' Reports, Queen's Bench (Ireland), 

2 vols., 1838—1841 

Jenkins' Reports, 1 vol., 1220 — 1623 
Jones and (kirey's Reports, Exchequer (L eland) 
1 vol,, 1838*- 1889 

Jones and La Touche's Reports, Chanceiy (Ireland), 

3 vols., 1844—1846 

T. Jones' Reports, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnsozi's Reports, Chancery, 1 vol., 1858 — 1860 
Johnson and ilemming's Reports, Chancery, 2 vols., 
1860—1862 

Jurist Reports, 18 vols., 1837 — 1854 

Juiist Reports, New Series, 12 vols., 1865 — 1867 

Justinian’s Institutes 

Keane and Grant's Registration Cases, 1 vol., 1851 — 
1862 

Kay and Johnson's Reports, Chancery, 4 vols., 
1853—1868 

Law Reports, King’s Bench Division, since 1900 
(e.Sr., [1901] 2 K. B.) 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), fol., 2 vols., 1540 — 1741 
Karnes, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716 — 1752 
Karnes, Select Decisions, Court of Session (Scotland), 
1 vol., 1762—1708 

Kay's R^orts, Chancery, 1 vol., 1853 — 1854 , 

Keole's Imports, fol., 3 vole., 1661 — 1677 
Keen's Reports, Bolls Court, 2 vols., 183A«->1838 
Keilwey’s Reports, King's Bench, f<d., 1 vol., 1327— 
1578 

Sir John Kelyag*s Reports, Crown Coses, foL, 1 yoL, 
1662—1707 

W. Kelynge'a Reports, fol., 1 vol., Ohaaoery, 1730-- 
1732; j^g's Bench, foL, 1731—1734 
Kenyon's Notes of CSms, King's Bendh, 2 vols* 
176^1739 
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Keny. (oh.) . . . . Ohanoory Cases in Yol. IZ. of K6nyon*8 Notes ol 

Oaaes, 1763—1754 

Eilk^rran . . . . BaUcerran's Dedsions, Court ol Session (SeoUand), 

lol., 1 vol., 1738—1752 

ESiapp IZnapp*8 Beports, Privy Council, 8 vols., 1829 — 1836 

Ku. & Omb Ombler's Election Cases, 1 toL, 1834— 

b 

Ii. A. . , Lord Advocate 

L. & G^. temp. Flunk. . . Llc^d and Qoold’s Beports temp, Plunkett, Chancery 

(Ireland), 1 vol., 1834 — 1839 

L. d: Q. temp, Sugd. . . Lloyd and Goold’s Beports temp, Sugden, Chancery 

(Ireland), 1 voL. 1835 

L. & Welsh. . . . . Lloyd and Welsby^s Commercial and Mercantile 

Cases, 1 vol., 1829 — 1830 

L. G. B. . . . . . . Local Govemment Beports, 1902 — (cui-rent) 

L. J. . . . . Law Journal, 1866 — (current) 

L. J. (adit.) .. Law Journal, Admiralty, 1865 — 1875 

L. J. (BOY.) . . . . Law Toumal, Bankruptcy, 1 832 — 1880 

L. J. (oh.) . . . . Law Journal, Chancery, 1822 — (ourient) 

L. J. (o. P.) . . . . Law Journal, Common Pleas, 1822 — 1875 

L. J. (BOOL.) . . . . Law Journal, Ecclesiastical Cases, 1866 — 1875 

L. J. (EX.) . . . . Law Journal, hlxohequer, 1830 — 1876 

L. J. (ex. eq.) . . . . Law Journal, Exchequer in Equity, 1836 — 1841 

L. J. (K. B. or Q. B.) . . Law Journal, Eing^s Bench or Queen’s Bench, 

1822 — (current) 

L. J. (m. 0.) . . . . Law Journal, Miigistiatos’ Cases, 1826 — 1896 

L. J. N*. O. . . . . Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 

see Jjaw Journal) 

L. J. (o. a.) . . . . Law Journal, Old Series, 10 vols., 1823 — 1831 

L. J. (p.) . . . . . Law Jounoal, Probate, Divorce and Admiralty, 1875 

— (cun'ent) 

L. J. (P. & itf.) . . . . Law Journal, Probate and Alatrimonial Cases, 1858 — 

1869, 1866—1876 

L. J. (P. 0.) . . . Law Journal, Piivy Council, 1865— (cunentt 

L. J. (f. m. (S’ a.) . . Law Journal, Piobate, Matrimonial and Admiralty, 

1860—1865 

L. M. & P. . . . . Lowndes, Maxwell, and Pollock’s Beports, Bail 

Couit and Piactioe, 2 vols., 1860 — 1861 
L. B. . . . . . . Jjaw Bepoits 

L. B. A. & E. . . . . Law HepoiiB, Admiralty and Ecdesiastical Cases, 

4 vols, 1865—1875 

L, B. 0. C. B Law Beports, Crown Cases Beservod, 2 vola, 1865 — 

1875 

L. B. O. P. . . . . Law Beports, Common Pleas, 10 vols., 1866 — 1875 

L. B. Eq. . . Law Beports, Equity Oases, 20 vols., 1865 — 1875 

L. B. ISxoh. . . . . Law Beports, Exchequer, 10 vols., 1866 — 1876 

L. B. H. L. . . . . Ijaw Beports, English and Iiish Appeals and Peerage 

Claims, House of Lords, 7 vols., 1866 — 1875 
L. B. Jhd. 4-PP* • • Beports, Indian Appeals, Privy Council, 1873 — 

. (ou3%ent) 

L. B. Ind. App. Supp. Law Beports, Indian Appeals, Privy Council, 
Vol. Supplementary Volume, 1872 — 1878 

L. B. Ir. . . . . • Law sports (Ireland), Chancery and Common Law, 

• 32 vols., 1877—1893 

L.^B. P-0. . . . . Law Reports, Privy Council, 6 vols., 1865 — 1876 

L. B. P. & D . . . . I/aw Reports, Probate and Divorce, 3 vols., 1865 — 

1876 

L. B. Q. B. . . . . Law Beports, Queen’s Bench, 10 vols., 1865 — 1875 

L. B. Sc. & Div. . . Law Reports, Scotch and Divorce Appeals, House 

of I^rds, 2 vols., 1666 — 1876 

Zi. T. .. .. .. Law Times Beports, 1869 -> (current) 

L. T. Jo. .. .. Law Times Newspaper, 1848— (current) 

L. T. (o. fl.) .. .. Law Times Reports, Old Saxies, 84 vols*, 1848—1860 
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Lane IiaBe*s Bepgrts* Bxchaquer, fol., 1 rol., 1605 — 1611 

Xiat Latdh’aBdi^rts. King’s l^nch, foL, 1 vol., 162d->162S 

Lawa Reg. Oas. . . Lawson’s j^gisiration Oases, 1885^(carrenQ 
lid. Baym. . . . . Lord Raymond’s Reports, King’s Bench and Cothmon 

Pleaa. 3 vola, 1694—1732 « 

Leaoih , Leadh’s Grown Oases, 2 vola, 1730 — 1814 

lioe .. .. .. Sir O. Lee’s EcclesiastioalJudgments, 2 yols., 17612— 

1768 

Tjee tcTnp, Hard. . . T. Lee’s Oases ^emp. Hardwicke, King’s Bencn, 1 vol., 

1733—1738 • 

Le. A Ca. . . . . Leigh and Caye’s Grown Oases Reseryed, 1 yoL, 1861 

—1866 

Leon. . . . . . . Leonard’s Reports, King’s Bench, Common Pleas 

and Exchequer, fol., 4 parts, 1662 — 1616 
Ijey. . . . . . . Leyinz's Reports, King's Bench and Common Pleas, 

fol., 3 vols., 1660—1696 

Lew. 0.0. . . . . Lewin’s Oown Cases on the Northern Oirouit, 

2 yols., 1822—1838 

Ley Ley’s Reporte, King’s Bench, fol., 1 yol., 1608 — 1629 

Lib. Ass. . . . . Liber Aesisarum, xear Books, 1 — 61 Eilw. IIT. 

Lilly . . . . . . Lilly’s Reports and Pleadings of Cases in Assize, fol., 

I vol. 

Litt Littleton’s Reports, Oommon Pleas, fol., 1 vol., 1627 

—1631 

Lofft Loflt’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 

Long. & T. . . . . Longfiold and Townsend’s Reports, Exchequer (Ire- 

land), 1 vol., 1841—1842 

Lud- E. 0. . . . . Luders* EleoBon Oases, 3 vols., 1784 — 1787 

Lumloy, P. L. O. . . Lumley’s Poor Law Oases, 2 vole., 1834—1842 

Lush. . . . . . . Lushington’s Reports, Admiralty, 1 vol., 1869 — 1862 

Lut Sir E. Lutwjche’s Entries and Reports, Cl>m.mon 

Pleas, 2 vols., 1682—1704 

Lut. Reg. Oas A. J. Lutwyche’s Registration Oases, 2 vols., 1843 — 

1863 

Lynd Lyndwood, Provinciale, fol., 1 vol. 

M. & S. . . . . . . Maule and Selwyn’s Reports, King’s Bench, 6 vols., 

1813—1817 

M. & W. , . . . . . Meeson and Welsby’s Reports, Exchequer, 16 vols., 

1836—1847 

Mao. & G. . . . . Macnaghten and Gordon’s Reports, Chancery, 3 vols., 

1849—1862 

Mao. & H. . . . . Macrae and Hertslet’s Insolvency Oases, 1 vol., 

1847—1862 

M’Ole. M‘01eland’s Reports, Exchequer, 1 vol., 1824 

M’Cle. & Yo. . . . . M’Oleloud and Younge’s Reports, Exchequer, 1 voL, 

1824—1826 

Macfarlane . . . . Macfarlane’s Jury Trials, Court of Session (Scotland), 

3 parts, 1838 — 1839 

Mad. & Rob. . . . . Maclean and Robinson’s Scotch Appeals (House of 

Lords), 1 vol., 1839 

Maoph. (Ct. of Sees.) . . Macpherson, Court of Session (Scotland), 3id series, 

II vols., 1862—1873 

Macq. . . . . Macqueen’s Scotch Appeals, House of Lords, 4 vols., 

1849—1866 

Kaor. Maorory’s Patent Oases, 2 parts, 1847 — 1866 

Hadd Maddock’s Reports, Chaaoery, 6 vols., 1B16 — 1821 

Madd. & G Maddock and Geldazt’s Reports, Ohanceiy, 1 vol., 

1819—1822 (Vol. VI. of l^d.) 

Madox Madox’s Formulare Anglioanum 

Madox, Exoh Madox's History Aod Antiquities of the Exchequer, ^ 

2 yols. 

anning and Granger’s Reports, OoQimon Pleas, 

7 vols., 1840—1846 


Man. A G. 
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Man. A By. (s. b.) . . Manning and Byland** Baporta, Eing^a Baiioh» 

5 volaT, 1827— 1830 

Man. & By. (m. o.) . • Manning and Byland’s MagiatraW Oaaea» 3 vola.^ 

1827-- 1830 

Mans. • Manaon’s Bankruptcy and Company Oases, 1893— 

(auwient) 

Mar. L. 0. . . . . Mantime Xaw Eeporta (Crookford), 8 yola., ISOO*— 

, 1871 

March . . . . March’s Beporta, King’s Bench and Common Pleas, 

t 1 yoL, 1639—1642 

Marr Marriott’s Beoiaions,, Adxniralty, 1 vol., 1776 — 1779 

Mardi. . . . . . Marshall’s Beports, Common Pleas, 2 yols., 1813 — 

1816 

Mayn. . . . . Maynard’s Beports, Exchequer Memoranda of Edw. 

I. and Year Books of Edw. H., Year Books, Part X., 
1273—1326 

. . Megone’s Companies Acts Cases, 2 yols., 1889 — 1891 

Mer. Merivale’s Beports, Chancery, 3 vole., 1815 — 1817 

Milw. . . . . . . Mil ward’s Ecclesiastical Beports (Ireland), 1 yol., 1819 

—1843 

Mod. Bep. . . . . Modem Beports, 12 yols., 1669 — 1766 

Mol . . Molloy’s Beports, Chancery (Ireland), 3 yols., 1808— 

1831 

Mont. . . . . Montagu’s Beports, Bankruptcy, 1 yol., 1829 — 1832 

Mont. & A. . . . . Montagu and Ayrton’s Beports, Bankruptcy, 3 yols., 

1832—1838 

Mont. A B. . , Montagu and Bligh’s Beports, Bankruptcy, 1 yol., 

1832—1833 

Mont. & Ch. . . Montagu and Ohitty’s Beports, Bankruptcy, 1 yol., 

1838—1840 

Mont. D. & De G. . . Montagu, Deacon, and De Qex’s Beports, Bank- 
ruptcy, 3 yols., 1840’ — 1844 

Mont. & M. . . Montag:u and Maoaxthur’s Beports, Bankruptcy, 

1 vol., 1826—1830 

Moa P. 0. O. . . . . Moore’s Privy Council Cases, 16 yols., 1836 — 1863 

Moo. P. 0. 0. (N. s.) . . Moore’s Privy Council Cases, New Series, 9 yols., 

1862—1873 

Moo. Ind. App. . . Moore’s Indian Appeal Cases, Privy Council, 14 yols., 

1836—1872 

Moo. & P. Moore and Payne’s Beports, Common Pleas, 6 yols., 

1827—1831 

Moo. & S. . . . . Moore and Scott’s Beports, Common Pleas, 4 yols., 

1831—1834 

Mood. & M. Moody and Malkin’s Beports, Nisi Prius, 1 yol., 1826 

—1830 

Mood. & B. Moody and Bobinsou’s Beports, Nisi Prius, 2 yols„ 

1830— I. «44 

Mood. C. 0. Mqqdy’s Grown Cases Beseryed, 2 yols., 1824 — 1844 

Moore (K. B.) Sir'F. Moore’s Beports, King’s Bench, fol., 1 yol., 

1486—1620 

Moore (o. p.> . . . . J. B. Moore’s Beports, Common Pleas, 12 yols., 1817 

—1827 

Mor. Diet. . . . . Morison’s Diotionaxy of Deebions, Court of Session 

(Scotland), 43 yols., 1632—1608 

Morr Morrell’s Beports, Banimiptoy, 10 yols., 1884 — 1693 

Mos Moseley’s Beports, Chancery, foL, 1 yol., 1726—1730 

Mtirp. & II Murphy and Hurlstohe's Beports, Exch^uer, 1 yol., 

Murr. .. . .. Murray’s Beports, Jvry Court (Scotland), 6 yols., 

1816^1830 

hfy. A Cr. Mylse and Craig’s BepovtiS Ohanoezy, 6 yQls«> 1836 

• — 1841 

.. .. Myln^ud Keen’s Bepottii, Chancery, ^3 Tola., 1839 
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Nev. ft (x. B.) 

Ney. ft (ic. a) 

Nev, ft P. (x. B.) 

Nev. ft P. (M. a) 

New Mag. Oas. . . 

New Pract. Oae. 

New Bep, 

New Seas. Cos. . 

Nolan 

Notes of Cases . . 
N 07 

O. Bridg. 

0*M. &H. 

Owen 

P. (preceded by date) 

P. D 

P. Wins 

Palm 

Park 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 

Peck 

Per. ft Dav. 

Per. ft Kn. 

Ph. 

Pbik EL Oas. 

Pbillim. . . 

Phillim. Eod. Jud. 

Pig. ft B. 

Pito 

Plowd. .. 

PolL 

Popk. 


Nekon*« Beberte, CBanoery, IvoL, 1620^1692 
NevUe and HaiXining*a Beports, Bench, 6 vole., 

1832—1836 

Nevile and Hanning's MagistiaW Oases, 3 i^ols., 
1832—1886 « 

NevUe and Petiy's Beports, Bong's Bench, 3 vols.. 
1836—1838 

Nevile and Perry's Magistrates* Oases, 1 vol.# 1836— 
1837 

New Magistrates* Oases (BitUeston, Wise and 
Parnell}, 2 vels., 1844—1848 
New Praotioe Oases (Bittleston and Wise), 3 vols«, 
1844—1848 

New Beports, 6 vols., 1862 — 1865 
New Sessions Magistrates’ Coses (Oarrow, Hamer- 
ton, Allen, eto.), 4 vols., 1844 — 1861 
Nolan's Ma/^trates* Cases, 1 vol., 1791 — 1793 
Notes of Oases in the Ecclesiastical and Maritime 
Courts, 7 vols., 1841 — 1850 
Noy’s Beports, Bing's Bench, fol., 1 voL, 1658 — 1649 

Sir Orlando Bridgman's Beports, Oommon Pleas, 
1 vol., 1660—1666 

O’Malley and Hardoastle’s Election Gases, 1869 — 
(current) 

Owen's Beports, Bing's Bench and Oommon Pleas, 
fol, I vol., 1557—1614 

Low Beports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 (e.y., £1891] F.) 

Law Beports, Prolate, Divorce, and Admiralty Divi- 
sion, 15 vols., 1876—1890 

Peere Williams' Bepoits, Ohancery and Bing's 
Bench, 3 vols., 1695—1736 
Palmer's Beports, Bling's Bench, fol., 1 vol., 1619 — 
1629 

Parker’s Beports, Exchequer, fol., 1 vol, 1743 — 
1766 

Patou’s Scotch Appeals, Zlouse of Lords, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1831—1873 

Peake's Braorts, Nisi Piius, 1 voL, 1790 — 1794 
Peake's Additional Oases, Nisi Prius, 1 vol., 1795— 
1812 

Peokwoll’a Eleotion Cases, 2 vols., 1803 — 1804 
Perry and Davison's Beports, Queen's Bench, 4 vols., 
1838—1841 

Peny and Bnapp's Election Oases, 1 vol., 1833 
Phillips* Beports, Ohanoery, 2 vols., 1841 — 1849 
Philipps* Election Oases, 1 vol., 1780 
J. Phillimore's Eoolesiastical Beports, 3 vols., 1764 — 
1821 

Sir B. Phillimore’s Ecdesiastiogl Judgments, 1 vol., 
1867—1876 

Pigctt and BodwcU's Begistration Oases, 4 vol, 1843 
—1846 

Pitcairn's Oxisunsd Tiifils (Scotland), 3 vols., 1488— 
1624 

Plowden's Bepofis, fol, 9 vols., 1650— 1679 
PoUexfen'a Beports, Bin^s Bench, foL, 1 voL 1670 
—1682 

Poj^n's Boporls, KingTO Bench, 60 I., 1 voL, 169l->* 
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Pow. B. & D Power, Bodwell, and Dew's Electioa Oases, 2 yols., 

1846>-1856 

Prea Ch Precodonts in Chancery, foL, 1 vol., 1689 — 1722 

Price Pi-ice's Beports, Exchequer, 13 toIs., 1814 — 1824 

« 

Q B Queen's Bench Beports (Adolphus and Ellis, New 

Series), IS vols., 1841— -1852 

Q. B. (preceded by date) Law Beports, Queen's Bench Division, 1891 — 1901 

(«. 13 r.. C1891] 1 Q. B.) 

Q. B. . . . . • . Law Beports, Queen's Bench Division, 25 vols. 

1876—1890 

B. The Beports, 15 vols., 1893 — 1895 

B. (Ot. of SosB.) . . . . Bettie, Gomt of Session Cases (Scotland), 4th series, 

25 vols., 1873—1898 

B. P. 0. Beports of Patent Oases, 1884 — (current) 

B. B. Bevised Bepoits 

f B. S. O. Buies of the Supreme Court 

Bast. Boston's Entries 

Bajn. Bayiiei’s Tithe Cases, 3 vols., 1576 — 1782 

Beal Pi op. Oas. . . . Beal Ih-opei-ty Oases, 2 vols., 1843 — 1847 

Bep, Ch. . .. .. Beports m Chancery, fol., 3 vola, 1615 — 1710 

Bick. & M. . . . . Bickaids and Michael's Locus Standi Bejiorts, 1 vol., 

1885—1889 

Bick. & S. . . . . Bickoi-ds and Saunders' Locus Standi Bepoits, 1 vol., 

1890—1804 

Bidu. temp. II. . .. Bidge way's Beports, temp. Haidwicke, 1 vol., King's 

Bench, 1733—1736; Ohanceiy, 1744—1746. 

Bidg. L. & S. . . . . Bidgoway, Lapp, and Schoales' Beports (Ireland), 

1 vol., 1793—1796 

Bidg. Pai'l. Bop. . . Bidgeway's Parliamentary Beports (Ii-elaiid), 3 vols., 

1784—1796 

Bob. Eccl. . . . . Bobei-tson’s Ecclesiastical Bopoits, 2 vols., 1844 — 1853 

Bob. L. & W. . . llobeits, Leeming, and Wallis' New County Ctourt 

Cases, 1 vol., 1849—1861 

Bobert. At)P> • . . . Bobertsoii's Scotch Appeals, House of Lords, 1 vol,, 

170U-,1727 

Bobiu. Api). . . Bobiusou's Scotch Appeals, House of Lords, 2 vols., 

1840—1841 

Boll. Abr. . . Bolle's Abiidgmont of the Common Law, fol., 2 vols. 

Boll. Bep. . . . . Bolle’s Bepoits, King’sBench, foL, 2 vols., 1614 — 1626 

l^m. . . . . . . Bomilly's Notes of Cases in Equity, 1 part, 1772— 

1787 

Bose . . . . . . Bose’s Bepoits, Bankiuptcy, 2 vols., 1810 — 1816 

Boss, L. O. . . . . Boss’s Leading Oases in Oommeicial Law (England 

and Scotland); .3 vols. 

Bowe . . . . Bowe's Bepoits (England and Ireland), 1 vol., 1798 — 

1823 

Bui. Oas. . . . . CampboU's Huling Oases, 26 vols. 

Buss Bussell's Beports, Chancery, 6 vols., 1824 — 1829 

Buss. & M.* . . . . Bussell and Mylue's Beports, Chancery, 2 vols., 1829 

' —1833 

Buss. & By. . , . . BussoU and Byan's Crown Oases Beserved, 1 vol., 

1800—1823 

By. & Can. Cas. . . Bailway and Canal Cases, 7 vols., 1835 — 1864 

By. & Can. Tr. Cas. . . Bailway and Canal Cases, 1866 — (current) 

By. AH. Byau and Moody's Beports, Nisi Prius, 1 voU, 1823 

—1826 


6.0 

& O. (preceded by date) 



Same Case 

Court of Session Cases (Scotland), since 1906 (e.a,, 
[1908] S. O.) 

Solicitor-Genera] 

Salheld'B Beports, King's Bench, 3 vols.* 1689 — 1712 
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Bau. ft So. . . . . 8au«ae and Scully’s Beports, Bolls Court (Irelapd), 

1 toL. 1837—1840 

Sauxkd. Saunders’s Beports, Ki^'s Bench, 2 rols., 1666 — 1672 

Saund. ft A Sauitdeis and Austin’s XToous Standi Beports, 9 vols., 

1895—1904 

Saund. ft B. . . . Saunders and Bidder’s Locus Standi Boporte^ 1900 — 

(current) 

Saund. ft C Saunders and Cole’s Beports, Bail Court, 2 vols., 1846 

—1848 • 

Saund. ft M. .. .. SaundorsandMaciae'sCounty Courts and Insolvencv 

« Cases (County Courts Cases and Appeals, Vols. II. 

and III.), 2 vols., 1852—1858 

Sar. Savile’s Beports, Common Fleas, fol., 1 yol., 1580 — 

1591 

Say. Sayer s Beports, Hing’s Bonch, fol., 1 yol., 1751 — 

1766 

So. Jur, .. .. .. Scottish Jurist, 46 vols., 1829 — 1873 

So. L. B. . . . . Scottish Law Boporter, 1865 — (cunent) 

Soh. ft Lef. . . . . Schoales and Lefroy’s Beports, Chancery (Lelaud), 

2 vols.. 1802—1806 

Sc. B. B. . . . . . . Scots Bevised Benoits 

Scott . . . . . . Scott’s Bepoits, Common Pleas, 8 vols., 1834 — 1840 

Scott (n. b.) . . . . Scott’s Now Beports, Common Pleas, 8 vols., 1840 — 

1845 

Sea. ft Sm. .. .. Searlo and Smith’s Bepoits, Piobate aifd Divorce, 

1 vol., 1S59— 1860 

Sel. Oas. Oh Select Oases in Chancery, fol., 1 vol., 1685 — 1698 

(Pt. III. of Caa. in Oh.) 

Seas. Ctis. (ic. u ) . . Sessions Settlement Casos, King’s Bench, 2 vols., 

1710—1747 

Sh. ft Mad. . . . . Shnw and Maclean’s Scotch Appeals, House of Lords, 

3 vols., 1836— 1838 

Sh. (Ct of Sess.) . . Shaw, Couxt of Session Cases (Scotland), 1st series, 

16 vols., 1821—1838 

Sh. Dig P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 

and Lamoiid, 3 vols, 1726 — 1868 

Sh. Just... .. .. P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 

1819—1831 

Sh. Sc. App. . . .. P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 

1821—1821 

Sh. Teind Ct. . . . . P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 

1821—1831 

Sbep. Touch. . . . . Sheppaid’s Touchstone of Common Assurances 

Show. . . . . Shower's Bepoits, King’s Bench, 2 vola, 1678 — 1695 

•Show. Pari. Cas. . . Shower’s Coses in Parliament, fol., 1 vol., 1694 — 1699 
Sid. .. .. Sidei fin’s Beports, King’s Bench, Common Pleas, 

and Exchequer, foL, 2 vols., 1657—1670 
Sim. . . . . Simons' Beports, Chancery, 17 vols., 1826 — 1852 

Sim. (n. s.) . . . . Simons’ Beports, Chanoery, New Series, 2 vols., 

1860—1852 

Sim. ft St. . . . . Simons and Stuart’s Beports, Chancery, 2 vols., 1822 

—1826 

Skin Skinner’s Bepoits, King’s Bench, fol., 1 vol., 1681 — 

1697 

Bm. ft Bat. . . . Smith and Batty’s Beports, King’s Bench (Ireland), 

1 vol., 1824—1825 

8m. ft G. Smalo and Giflard’s Beports, Ohancerj^ 3 vols., 1852 

—1868 

Smith, KB J. P. Smith’s Beporte, King’s Bench, 3 vols., 1803 — 

1806 

Smith, L. 0. . . . . Smith’s Leading Cases, 2 vols. < 

Smith, Beg. Oas. . . 0. L. Smith’s Begistration Cases, 1895— (current) 

Bmythe . , . . . . Bmythe’s Beports, Common Pleas (Helaad), 1 vhL, 

1839—1840 



xixviii 


Abbbkyiations. 


Sol. Jo. Solicitors* Journal, 1856— (ouii'ent) 

Spinks . . . . Spinks* Prize Court Cases, 2 parts, 1854—1866 

Stair Bep. . . Stair's Decisions, Court of Session (SooUand), fol*. 

2 Yols., 1661—1681 

Stark Starkie's Boports, Nisi Frius, 3 rols., 1814 — 1823 

State Tr State Trials, 34 rols., 1103—1820 

State Tr. (n. s.) . . . State Trials, New Series, 8 yols., 1820—1858 

Stra Strange's Reports, 2 vols., 1716 — 1747 

Stu. M. & P. . . Stuart, Milne, and Peddie’s Reports (Scotland), 

. 2 vols., 1851—1853 

Sty. Style's Reports, King's Bonob, fol., 1 yol., 1646 — 

1655 

Sw. .. .. .. Swabey's Rworts, Admiralty, 1 vol., 1855— 1859 

Sw. & Tr. . . . . Swabey and Tristram's Reports, Probate ondDivoroe, 

4 vols., 1858—1866 

Swan. . . . . Swanston'e Reports, Chancery, 3 yols., 1818 — 1821 

Swin. . .. Swinton's Justiciary Reports (Scotland), 2 yols., 1635 

—1841 

Syme .. .. Syme's Justiciary Reports (Scotland), 1 yol., 1826 — 

182Sb 

T. ft M. . . . . . . Temple and Mew's Criminal Appeal Cases, 1 voL, 

1848—1861 

T. Jo. . . . . . . Sir T. Jones's RoTOrts, King's Benob and Common 

Pleas, foL. 1 voL, 1069-1684 

T. L. R. . . . . . , The Times Law Reports, 1 n84 — rcmiont) 

T. Baym. . . . . Sir T. Raymond's Reports, King^s Bench, fol., 1 yol., 

1660—1683 

Taml. . . . . , . Tamlyn'a Reports, Bolls Court, 1 yol., 1829 — 1830 

Taunt. . . . . . . Tautitou's Reports, Common Pleas, 8 vols., 1807 — 

1819 

Tax Cas.. . . . . . Tax Cases, 1875 —(current) 

Term Rep. . . . . Term Reports (Durnford and East), fol., 8 vols., 1785 

— 1800 

Toth. .. . .. Totbill's Transactions in Chancery, 1 vol., 1559 — 1646 

Trist. . . . . . . Tristram's Consistory Judgments, 1 vol., 1873 — 1892 

Tudor, L, 0. Merc. Law Tudor’s Leading Oases on Meicantile and Maritime 

Law 

Tudor, L. 0. Real Prop. . . Tudor’s Leading Cases on Real Property 

Turn, ft R. . . . . Turner and Russell's Repoits, Chaucei*y, 1 vol., 1822 

—1825 

Tyr. Tyrwhitt’s Reports, Exchequer, 6 vols., 1830 — 1836, 

Tyr. ft Or. .. .. Tyrwhitt and Granger's Reports, Exchequer, 1 yol., 

1835—1836 

Yaugh. . . . , . . Vaughan's RetK>rtak Common Pleas, fol., 1 yol , 1 666 

—1673 

Vent. .. .. .. Vontris' Reports (Vol. I., Kang's Bench; Voh II., 

Odmmon Pleas), fol., 2 yols., 1668 — 1691 

Vern Vernon’s Reports, Chancery, 2 yols., 1680 — 1719 

Veru. ABw, > .. Vernon^ and Soriven's Reports, King's Bench (Ire* 

land), 1 vol., 1786— 1788 

Ves. Vesey Jizn.*s Reports, Chanceiy, 19 vols., 1789 — 1817 

Ves. & B. . . . . Vesey and Beames's Reports, Chancery, 3 vols., 1812 

—1814 

Ves. Sen. .. .. Vesey Sen.*s Reports, 2 vols., 1747 — 1756 

Vin.. Abr. . . . . Vinces Abridgment^ of'Law and Equity, fol., 22 yols. 

Viu. Supp. .. .. Supplement to Viner's Abridgment of Iaw and 

EquilT', C yols. 

W. Jo. Sir W. Jones's Reports, King's Bench and Common 

, PleoA fob, I vol., 1620—1640 

W> N.(p*eeeded bydftte) Iit^ |^i^U^Weekly Kotos, I860— (ouxxoat (e.g.. 
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.• «• .. Weekly Beporter, 54 voli., 1852— 1906 

Wallis Wallis^B Beports^ CQiaiioeiy (Irelao^, 1 7oL> 1766^ 

1 791 

Web. Pat. Gas Webstev^s Patent Oases, 2 yoIs., 16Q2— 1855 

Welsb, Beg. Gas. Weldx’a Bes^^ Gases (Ireland), 1 vol.^ 1832 — 1840 

Went Off. Ex. . . . . Wexitw<»rti]^ Office and Duty of &eeaio» 

West West's Beports, House of Lords, 1 yol., 1830—1841 

West temm» Hard. . . West's Beports temp, Hardwioke, Ghanoery, 1 toL, , 

1736—1740 

West. Tithe Gas. . . Western's London Tithe Oases, 1 yol., 1592~«-1S22 

■\^ite ' . . White’s Justiciary Beports (Scotland), 3 yols,, 1886 

—1893 

White & Tud. L. 0. . . White and Tudor's Leading Oases in Equity, 2 yols. 

Wight. . . . . Wightwick's Beports, Ezohequer, 1 yol., 1810 — 1811 

Will. Woll. & Day. . . Willmore, Wollaston, and Dayiron's Beports, Queen's 

Bench and Bail Oourt, 1 yoL, 1837 

Will. Woll. & H. . . Willmore, Wollaston, and Hodges* Beports, Queen's 

Bench and Bail Oourt, 2 yols., 1838 — 1839 

Willes Willes' Beports, Oommon Pleas, 1 yol., 1737 — 1758 

Wilm Wilmot’s Notes of Opinions and Judgments, 1 yol., 

1757—1770 

Wils .. G. Wilson's Beports, King's Bench and Oommon 

Pleas, fol., 3 vols., 1742 — 1774 

Wils. & S. . . . . Wilson and Shaw's Scotch Appeals, House of Lords, 

7 yols., 1825—1836 

Wils. ^OH.) . . . . J. Wilson's Beports, Ohancery, 2 vols., 1818 — 1819 

Wils. (BX.) , . . . J. Wilson's Beports, Ezohequer in Equity, 1 part, 

1817 

Win Winch's Beports, Oommon Pleas, foL, I yoL, 1621 — 

1625 

Wm. Bl. . . . . . . William Blaokstone'a Beports, King's Bench and 

Common Pleas, fol., 2 vols., 1746 — 1779 
Wm. Bob, , . . . William Bobinson's Beports, Admiralty,' 3 vols., 1838 

—1850 

Wms. Sauud. . . . . Williams’ Notes to Saunders’ Beports, 2 yola 

Wolf. & B Wolferstan and Bristowe’s Election Gases, 1 yol., 

1859—1864 

Wolf. & D Wolferstan and Dew's Election Gases, 1 yol., 1857— 

1858 

Woll Wollaston's Beports, Bail Court and Fraotioe, 1 yol., 

1840—1841 

Wood Wood's Tithe Gases, Ezohequer, 4 yols., 1650 — 1708 

y. & 0. Gh. Gas. . . Yoiinge and Oollyer's Beports, Chancery Gases, 

2 v^., 1841—1843 

Y. A 0. (ez.) . . . . Younge and Oollyer's Beports, Ezohequer iu Equity, 

4 y^., 1834—1842 

Y. & J. Younge and Jervis' Beports, Ezohequer, 3 yols., 

1826—1830 

Y. B. . , . , . Year Books 

Yely Yelverton's Beports, King's Bench, fol., 1 yol., 1602 

—1618 

You Younge's Beports, Exchequer in Equity, 1 yol., 1830 

—1832 
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81 Edw. 8, e. 11. 

27 Hen. 8, o. 10. 

82 Hen. 8, o. 1. 

84 k 35 Hen. 8, o. 5. 
43 Eliz. c. 2. 
c. 6. 

21 Jac. 1, 0 . 14. 

0. 23. 


16 Car. 1, c. 10. 
12 Oar. 2, o. 24. 


16 Oar. 2, o, 7. 
29 Car. 2, c. 3. 


31 Car. 2, o. 2. 


2 Will, k Mar. sees. 1, c. 6. 

c. 8. 

4 8(6 Will. frMar.c. 18. 
6 ft 6 Will, ft Mar. c. 11. 
8 ft 9 Will. 8, c. 11. 

c. 88. 

10 Will. 8, 0. 22. 

11 ft 12 WilL 8, 0. 12. 

1 Ann. c. 2. 
o. 12. 

4 ft 6 Ann. o. 8. 


4 Ann. c. 41. 


(Administration in Intestacies, 1864) • • • . 286 

(Statute of Uses, 1685) 864, 409 

a. 1 359 

(Statuteof Wills, 1540) .... 247,862.369 

(Statute of Wills Explanation, 1542) . . . 862, 869 

(Poor Relief Act, 1601) 88 

(Perjury and Subornation of Peijury, 1601) . 179, 186, 201 

(Limitation Ac^ 1628) . . 6, 21 

(Removal of Actions from Inferior Courts, 1623) « .185 

8. 2 . . . 179,201 

8. 4 179 

8.5 179 

s. 6 179 

(Abolition of Star Chamber, 1640) .... 40 

8. 6 43 

(Abolition of Courts of Ward, Tenures by Knight's 

Service, 1660) 862 

8. 8 899 


(Encouragement of Trade (Prohibition of Tobacco 

Growing), 1663) 674 

(Statute ot Fmuds, 1677) .... 867,427,449 

8. 1 868, 885, 422, 480 

. 868, 885, 422 

868, 430 

362, 875, 417, 419, 420, 428, 430 
. 874, 422, 428 

. . . 874, 875, 422, 429 

. 41, 42, 44, 58, 58, 59, 64, 66 

66 

44, 47, 52, 66, 57, 64 

58 

71 


8 . 2 . 
s. 3 . 

s. 4 

B. 7 . 

s. 9 . 

(Habeas Corpus Act, 1679) 
8 . 1 


8 . 2 
8. 4 
8.5 
8 . 8 


8.9 
8. 10 


. 76 

48, 57 
. 45 

426 


248 

138 

184 

829 

V* 

C14 


(Sole of Goods Distrained for Rent, 1690), 8 . 1 . 

(Oity of London's Rights and Privileges Restoration, 

1690), a. 8 

(Prevention of Malicious Informations, 1692), s. 2 
(Qiurter Sessions Prooednre, 1094), s. 2 
(Frivolous and Vexatious Suits Prevention, 1697) 
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Parti. — Proceedings on the Revenue Side 
of the King’s Bench Division. 

Sect. 1. — Latin Informations. 

Sub-Seot. 1. — Natwe and Classificutxon tf Latin Informations. 

1. The Latin information is the method by which the Kieg, 
in right of the Grown or of the Duchy of Lancaster^ or the Duke 
of Cornwall recovers money or other chattels by way of damacea 
or otherwise ; it corresponds to an action by the subject for similar 
purposes. It is filed m the King's Bemembrancer’s Department, 
and the subsequent^ proceedings take place on the Bevenue side of 
the King’s Bench Division. It is so called because the Law Officer 
of the Crown or of the Duke of Cornwall, who files it, gives the court 
to understand and be informed of the facts which it alleges, and 
because Ihe pleadings were formerly in the Latin language. Where 
the debt of the Crown is a debt of record, the strictly correct 
mode of recovery is by scire facias or er^tent, but even in this 
case a Latin information can be filled on the record^(a). L^tin 


(a) 3 BL OoxB. 261 j v. SewU (1838), A kf* & W* 77* As to the Orowu 
eneially, see titlo OonssSPITUTional Law, Yifi* VX., pp. 820 etssg,; Yol. YU, 
r, 1 etseq.; wta the mmj of Lanoaster, seA iWrf,, Yo] - 


pp, i eeseq.; wta me jmmj oi AAmoaswr, see fsta,, voi* 
Dhohy of QoratAhf see YoV YBC*, pt>. 233 
in wsJmgh Court on h^aill of fixe OMa in t%ht tf tba 



of 



1^^ L^PsOCKiSDtKOS OK TillB Esv&nos Sxdb of itilt-K. B. i>. 

tfil(KrmatlDn& are divided into informations in rem and iolonustioBB 
h^fmonarru 

SuB-SjEOr, 2b-^iW/orf»a<*on» 

2« Informations in rern fall into two classes--(l) where the 
Crown is in possession of property and claims a declaration that 
it is entitled to it; (2) where the Crown lays claim to property wbioh 
^s in the hands of some person or corporation other than the Crown 
or its officers. This latteV form is known as an information of 
devenerunt{h). 

The most usual sabject-matter of an information in rent is 
property alleged to have been forfeited under the Acts relating to 
ihe Customs or the Inland Bevenue, whether ships or goods (c)* 
It is sufficient evidence that such an information has been autho- 
rised by the Commissioners of Customs or Inland Beveiiue if an 
averment to that effect is contained in tlie information (d), 

3. The information of deveneiunt, as its title shows, is based 
upon the fact that the property claimed by the Crown has ** come 
into ’* the hands of some person or corporation other than the Crowq 
or its officers. The proper allegation in such an information is 
merely that the property has come into the hands of such person 
or corporation, and not that it has boen converted by them, inasmuch 
as, in law, the King cannot be put out of possession (e). The proper 
ausvver is merely that it has not come into his or their hands (/). 

Sub-Sect. 3. — In/oimaUon9 m Fertonam^ 

4 . Informations in personam are of two main species— (1) of 
intrusion, whereby the Crown claims to remove intruders on its 
lands and possessions, and to lecover the profits and damages for 
the intrusion ; (2) of debt, whereby the Ciown claims sums due to 
it by way of penalty or otherwise ig), 

5. The information of intrusion lies for intrusion of any kind 
on hereditaments of the King of whatever nature and of whatever 
sort of tenure (^). All persons in actual possession must be made 


must be filed bylbe Attorney- General, and not by the Attorney-General of the 
Ihichy (A.-G. €fthe Duchg oj Lancaster v. Devonshire {Duke) (1384), H Q. B. 1). 

3 BL Com. 26t, 232 ; Manning, Exchequer Praetioo, 2nd ed., p. 142. 

See title BnvBunx. 

l&tdaa Management Aot, 1827 (7 & 8 Gbo. 4, o. S3), e. 71 ; Hargrsaxes ▼. 
634), 68J. P. 364; Dgw v. Tirffw, [18841 2 a B. 794. 
eA V. BH/tdirmd (Bale) (1667), m; Doe d. Wait v. Morris 
(1^, 2 BSug. <ir. 0 .) 189, 196. 

( n la praotic^ however, there has been someooafusiea, and thednlermstieu 
eegardea as based on trover and oonverrion, and not mWeifyittdetliiue 
(Bi V. {1687), 2 X;«on. 34 ; M, v, MameeU (1696), Co. I^t. 3^ ; WHhufSian 
V. 1 Hod. Bap. $0; Knt v, Barham), Park. 278; 

iTsM V* Butth 68; K. v/ Mining (1739), 2 Coin. 616). 

Wm these proMbige may be ootnpared the Chancery proceedings for the 
reoovi^elwewuiw trove reported in V. Mbore, [1693] 1 Oh. 676« and 
MhwMm {TrZees), [1903) 2 On 696. 
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defendants, or their interests must be properly represented (i). 
Persons not made defendants may appear and defend by leave, and 
defendants may limit their defence to part only of the property 
mentioned in the writ by a notice delivered within four days after 
appearance {k). 

, 6 . Where the Crown and those from or under whom tlie 
Grown claims, and all others claiming under the same title as that* 
under which the Grown claims, have been out of possession or 
have not taken the profits of any hereditaments for the space of 
twenty years before the bringing of an information of intrusion to 
recover them, the defendants may plead the general issue and 
retain possession until the title has boon tried and adjudged to the, 
King (f). The fact of intrusion is not in issue at the trial, and a 
plea denying the Crown's right to actual possession is, except as to 
the putting in issue of the fact of the intrusion, equivalent to a 
plea of the general issue (m). The defendant may not plead 
double (n), and must set up a sufficient title in himself and not 
merely a title in a third party ^o). 

Where, however, the defendant has pleaded the general issue, 
and it turns out that the Crown has in fact been in possession or 
received the profits within twenty years, there will be judgment for 
the Crowui, and the defendant cannot then sot up his own title (p), 
except by leave of the court and on payment of all costs incurred 
by the Crown owing to his plea of the general issue (q). The 
statute of James, however, has no application wheie the Crown or its 
grantee has rightfully^ made a peaceable entry within twenty years 
and no information of intrusion has been filed (7’) . Where the statuie 
of James does not apply and the defendant does not plead a sufficient 
legal title, the Crown ought to demur and not take issue upon the 
plea («). 


palace); A.-G. for the lale of Man v. Mylchreest (187U), 4 App. Oas. 294, P. 0. 
(minerals); v. (1381), Sav. 4, pi. 10 (tithes); v. Gauntlett 

(1 829), 3 Y. & J. 93 (turf). Por an instance of a similar information on behalf of 
the L>uke of Cornwall, see A.-G. to the Prince of Walee v. Bt. Avhyn (181 1), Wight. 
167. 


(i) A.'O. V. WaUh (1832), Hayes, 530; but see Friend y. Richmond iDukt) 
(1667), Hard. 460. 

(A;) Exchequer Buies, 1860, rr. 96, 28, 30. 

u) Stat. (1623) 21 Jac. 1, c. 14; see also Doe d. Watt y. Mwria (1833), 
2 Bing. (N. 0.) 180; A,~G. y. Parsme (1836), 2 M. & W. 28; A.-G. v. hmdm 
Corporation (1830), 2 Mac. & G. 247, 238. Apart from this statute, the Crown's 
title, aar pleaded, was deeiped to be of record, and the defendant could 
be put out of possession, without more, unlebs he also put on record W his 
pleading a title in himself (4 Co. Inst. 116; A.-G, y. Umwn (136^, 2 Dyer, 
238b; and see A,-G. y. Batler (1581), Say. 4, pi. 10; A.-G. y. Ware (1684), 
Say. 66, pi. 138). 

(m) Exchequer Buies, 1880, r. 83. 

(n) A.-G. V. AUgood (1743), Park. 1 ; A.-G. y. Donaldson (1842), 10 M. d; W. 
117, at p. 124. But the Attorney-General may ooneent to a double plea (A.-G. t. 
Pack (1661), Hard. 189). Eor pleading double generally, see title Plbadiwo. 

( 0 ) A.-G. V. HaW««(1847), 1 Exeb. 211. 

(p) A.-G. V. D*Arey (1890)t Hares, 85 ; A.-G. v. Ward (1839), Hayes, 655 
see also A.-G. v. MiteheU (1832), Mayes, 551. 


A.-G. ▼. . 
Snmerson v. . 


(1838), 2 Jo. Ex. Ir. 610. 
[im] A. a 569, P. C. 


A.-G. ▼. Rudsont supra; A,~G, v. EcdleUt eupra. 
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^ 7 . The procedure for removing intruders is now separate and 
distinct from that to recover profits or damages for intrusion (0. 
The writ of suhpoma must be directed to the defendants, as already 
desciibed (tt), by name, and must describe the pioperty with reason- 
able certainty, and must direct appearance within fourteen days (a). 
It may be served in the ordinary way, or, if there be no occupant of 
^ the property, a copy may be aflaxed to the .premises {b), , 

8. Judgrnent in default of appearance is given on an affidavit of 
service, or, if there has been no personal service, by order of the 
court or a judge, and judgment may be similarly given where there 
has been an appearance but the defence has been limited to part 

^ of the property only. Where there has been no appearance costs 
are not allowed on the judgment, but where a defendant, who 

has appeared, does not appear at the trial, judgment for the 

removal of persons intruding is given for the Crown with costs, 
without evidence being given of the Crown’s title. 

9. The judgment for the Crown for the removal of persons 

intruding is a judgment of amoveas^ and capiatur pro Jine, if neces- 
sary (that is to say, that the intruder be removed from possessioh, 
and that he be taken by his body to make fine with the King for 

his intrusion) ; that for^ recovery of profits or damages is inter- 

locutory, and, after inquiry as to damages, final judgment is given 
that the Crown do recover damages and costs, with a capiatur pro 
fine, if necessary (6). 

10 . The information of debt is the King’s action of debt (c). 
It is filed^ for the recovery by the Crown of penalties under the 
Acts relating to the Customs and Inland Revenue {d) or other Acts, 
or for sums due to the Crown under contract or otlierwise (e). 

Proceedings on informations for penalties are to be regarded 
rather as civil than as criminal proceedings (/). In the case of 
penalties under the Customs Acts persons jointly and severally 
indebted may be proceeded against jointly by one information or 
by several informations, and if they are proceeded against by joint 
information the penalties are recoverable against each {g). 

e Exchequer Rules, 1860, r. 21. 

^ pp. 5, 6, ante. 

Exchequer Rules, 1860, rr. 22, 23. Por forms of writ, see ih%d., Sohed. A. 
Nos. 2, 3. 

(A) Ibid., ir. 29, 32, .34, 36, 36, 38. For forms of j udgment eee xhid. , Sohed. B. 
(c) CawthoTMy. Campbell (1790), 1 Aust. 206, n., at p. 214: A.^0. y. Freer 
(1822), 11 Prioe, 183, at p. 187. 
fd) See title BEvaNua. 

(e) For preoedents see Robertson, Oivil Proceedings by and against the 
Grown, pp. 261 et eeq. Where a penalty is created by statute aud nothing is 
said as to who may recover it, and it is not created for the ^nefit of a party 
grieved, and the offence is not against an individual, the (hown alone can sue 
for it {BradUtttgh v. Clarke (1883), 8 App. Gas. 364). 

(/) A.-G. V. Freer, eupra; A.-Q. y. Bradlaugh (1886), 14 Q. B. B. 667, 0. A, 
An appeal does not lie to tho Court of Oriminal Appeal (B. v. Bauemann (1900) 
—not yet reported). 

(p) Oostoms Consolidation Aot, 1876 (80 A 40Yiot. o. 36), s. 222. As to the 
joinder ai defendants and offences generally in infoimatious for penaltieSi see 
am y. A.-<7. (1662), Hard. 314; £ v. ArtiUery Ground (Inhahiiemti) (1764), 
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Sub-Sect. A.— Practice, 

11 . The praotiee in proceedings at law on the Revenue side of 
the King’s Bench Division is not governed by the Buies of the 
Supreme Court, except in so far as those rules are specifically 
applied thereto (h). Apart from such specific application, the 
procedure is governed by the Grown Suits, Ac. Act, 1866, 
IVirt III., the Exchequer Buies of 1860 and 1861, and the tradi-^ 
tional practice of the King’s Bemembrancer’s Department. 

12. Proceedings for the recovery of penalties under the Customs 
Acts in the High Court of Justice may be commencedeither by writ 
of auhpopna^ or by writ of capias as the first process at the election 
of the Commissioners of Customs (i). All other informations^ 
including those for penalties under the Acts relating to the Inland 
Revenue, are commenced by writ of stibpoena, 

13. The writ of capias is issued by the direction of the Attorney- 
General and on the fiat of a judge. The judge or the Commissioners 
of Customs fix the amount of the bail (i). On receipt of the writ 
the sheriff, who is indemnified for escape, issues a special warrant 
for the ariGst of the person named in the writ (/c) and returns it into 
the High Court. The defendant is discharged from custody on giving 
to the sheriff bail to the amount specified on the writ. He must 
then appear within fourteen days and give special bail to the Crown ; 
otherwise judgment may be given against him on the filing of the 
information and the sheriff’s return and execution issued within 
fourteen days after judgment 0). Before appearance he must sub- 
mit the name of his sureties for approval to the solicitor of the 
department out of which the writ issued. If they are approved, he 
then has his bail piece made out, acknowledges it before a commis- 
sioner for oaths, files it, and enters his appearance. If they are 
not approved, the paities may justify before a judge, or, by order 
of a judge, before the King’s Remembrancer, on two days’ notice to 
the solicitor of the department, or the defendant may submit other 
sureties for approval (w). 

Paik. 167; y. Freer {m2), 11 Pii<se, 183; A.-Q, v. if tto A m (184:). 11 

L. J. (oh.) 329; A.-G. ▼. ^en^(1868}, 8 I. 0. L. B. 267 ; Muck v. 

(1838), 3 H. & N. 208, Ex. Ch. 

(A) Statute Law Revision and Civil Procedure Act, 1881 (44 St 45 Viot. o. 69), 
e. 6, extends the power ol making rules contained in the Judicature Acts to 
all proceedings by and against the Crown, but B. S. 0., Ord. 68, r. 1, provides 
that the, Buies of the Suuieme Court sh^l not extend to proceedings on the 
Bevenue tide of the KingB Bench Ifivision, save as eixpressly provided. B. 3 
of the same order applies the following orders to these prooeeainge : — Ord. 28 
(amendment) ; Ord. 34 (speoial case) ; Ord. 38 (affidavits) ; Ord. 62 (motions) ; 
Ord. 68 (app^s) ; Ord. 64 (time) ; Ord. 66 (costs) ; Ord. 66 (notices etc.) ; 
Ord. 70 (non-oomplianoe). B. 2a appbes Ord. 2, r. 8 (testing of writs). 

(«) Customs Ckmsolidation Aot, 1876 (39 & 40 Viet o. 36), s. 247. A writ of 
cubpema commands the defendant to appear before the King’s Bench Division 
to answer matters to be alleged against him, under a penalty on default A writ 
of capias directs the sherin to take the defendant and bring him before the 
court For fonn of writ, see Exchequer Buies, 1860, r. 10, and Sohed. A, No. 4. 
The writ is in force for six months, renewable for a like period («6td., r. 10). 

(A) CustomB Consolidation Aot, 1876 (39 St 40 Yiot c. 36), ss. 262, 263. 

«} Exchequer Buies, 1860, rr. 11, 12. 

/6id., nr. 17, 18; Commissioners for Oaths Aot, 1889 (62 St 63 Tiot. 
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14. On appearance b;^ the defendant in due time a copy oif the i. 

information must be delivered to him or his solicitor, with notice to Latin 
plead in fourteen days, otherwise judgment. But the defendant Informt* 
may appear at any time before judgment is actually signed on 

giving notice to the solicitor of the department. In this latter case, prooeeding* 
if the information has not been filed, he must be given a copy of it, after appear, 
^with notice to plead as aforesaid; if the information has been filed, 
lie may obtain a copy from the King's Remembrancer on payment, 
and must plead within four days(n). If he is in custody for want 
of bail, he may be served with a copy of the information personally 
or by delivery to the governor of the prison, and there will be 
judgment and execution if he does not appear and plead within 
•twenty days. The copy in question is to be made by the solicitor 
of the department, and the information must be filed before 
service (o). 

Extension of time may be obtained by the defendant from a judge 
on summons (p). 

15. If the Crown does not take any effectual proceedings to DischArgeof 
bring the case to trial for three terms, a defendant who is under bail tiefendant, 
to appear and answer may obtain a discharge of his bail (g). Where 

the defendant is in custody on a capias or attachment for not 
appealing, the information, if not already filed, must be filed and 
served within six weeks after his arrest, or he may apply for his 
discharge on notice to the solicitor to the department (r). 

16. The writ of svhpoeiia is in force for six months, renewable Wiitof 
for periods of six months, and concurrent writs may also be issued ^ubjpeem. 
bearing the same date (s). Writs for service on, or notices of writ to, 
persons resident out of the United Kingdom, according as they are 
British subjects or aliens, may also be issued, and, if necessary, 
marked as concurrent with an ordinary writ of subpoena (t). 

17. Service must, if practicable, be personal, but a judge may, Serrioa 
on affidavit, give leave to dispense with personal service (a). In pro- 
ceedings for penalties under the Customs Acts, however, if the 
Commissioners elect to proceed by subpoena, the writ may be 
served on the defendant personally, or it may be left at his last 
known place of abode or business anywhere in the United Kingdom 

or on board any vessel to which he belongs or has lately belonged (6). 

In Inland Revenue proceedings the writ may be served on the 


0 . 10), 8. 1. For form of bail piece, eoe Exchequer Buies, 1860, Sohed. G, No. 10, 
whieli must be amended in accordance with the provisions of the last-cited Act. 
(n) Exchequer Buies, 1660, rr. 13, 14. 

( 0 ) Ilid„ rr. 16, 16. 

( jp) Ibid,, r. 19. 

iii T. Bear (1818), 6 Price, 83. As to the meaning of ** effectual 
proeeedines,” see A.-G. v. Fnneb (1819), 7 Price, 667. 

(r) Ex<mequer Buies, 1860, r. 41. The inforntation need not be filed before 
the Ime of 4e capias {A.~G. y. BetBy (1843), 12 U. & W, 217). 

(«) Exchequer Buies, 1860, r. 2. A form is given t&iU, Sobed. A, No. 1. 

(0 Ckowu Suits, fto. Act, 1866 (28 & 29 Yiot. o. 104), ss. 37-A2. For the 
forms, See ibid., Sobed. 11. 

(a) Exebeqner Bulee, 1860, r. 3. 

(^) Oonsolidation Act, 1876 (39 A 40 Yiot. o. 36), s. 246L 
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^ SVOT. 1. 

Latin 

Informal 

tions. 

Appearance. 


defendant in any part of the United Kingdom (c). Corporations 
may be served with the writ by delivery to their officers, withoat 
any necessity for a distringas (d). 

18. Appearance must be entered within fourteen days after 
service, inclusive of the day of service, but the defendant may 
appear at any time before judgment is actually signed, on giving 
notice to the solicitor of the department issuing the writ(e). * 

If the defendant appears in due time, or after the due time but 
before the information is filed, a copy of the information must be 
delivered to him or his solicitor with notice to plead within fourteen 
days, otherwise judgment. If he appears after the due time, and 
after the information is filed, notice must be given to him or his, 
solicitor of the date when the information was filed. He may then 
obtain an office copy thereof on payment, and must plead within 
four days (/). 


Judgment in 19. On the defendant’s failure to appear, judgment may be signed 
default. on filing the information, if not already filed, and an affidavit of service 
or order to proceed, and execution may be issued in fourteen days 
after judgment, where the claim is for a debt, penalty, or liquidated 
demand in money (g). If service has been effected out of the 
jurisdiction, the court, on proper evidence, may make an order to 
proceed, and the informant may have judgment on proving the 
merits of his claim (/<). Where process is issued in the United 
Kingdom outside England in Inland Revenue proceedings, the High 
Court may transmit a certificate of the defendant’s default to the 
part of the United Kingdom where the process was served, and the 
High Court there must take the proper steps against the defendant (i). 


Information. 20. The information, when filed, must be on parchment, and 
must hear an indorsement of the date when process issued. It 
must be filed before or at the time when judgment is signed, but 
if judgment has been entered for the defendant, the copy delivered 
to him may be filed in lieu of the original information. It may 
be filed within twelve months after service or execution of process, 
except where the defendant is in custody on capias or attachment, 
in which case it must be filed within six weeks after his arrest (A). 

The information is in tho form of a declaration, as before the 
modern form of pleading was introduced. After giving the court 
to understand and be informed regarding the matters of claim, 
the Attorney-General pi^ays the consideration of the court in the 
premises and judgment for the amount claimed 


fc) Inland Revenue Regulation Act, 1690 (53 & 54 Yiot. o. 21), s. 23 (1). 

((^ Crown Suits, &o. Aot, 1665 (28 & 29 Viet, o. 104), s. 36; Ezonequcir 
Rules, I860, r. 39. 

(«) Exchequer Rules, 1860, rr. 4, 7. 

(/) Ibid., rr. 6, 8. 

(g) Ibid., r. 5. 

Ch) Crown Suits, &c. Aot, 1865 (28 & 29 Viot o. 10^, ss. 37, 38. 

f«) Inland Revenue Regulation Aot, 1890 (53 & 54 Yiot. o. 21), s. 23 (2). 

(ft) Exchequer Rules, I860, rr. 40, 41. 

(1) Ibid., I. 64. 
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21. The plea to the information and subsequent pleadings must 

be delivered between the parties, and must be dated with the 
date of their delivery. The time for the plea and subsequent 
pleadings is in each case fourteen da^rs, subject to extension by 
consent or by a judge’s order, with judgment in default. The 
plea should give notice to the informant to reply within fourteen 
.days, or such notice may be delivered separately (m). • 

The defendant is subject to the disabilities imposed by the 
prerogative of the Crown in the matter of pleading. He may not 
plead double (n), he must show title in himself (o), and ho cannot 
counterclaim or set off (p), but ho can, if he thinks fit, plead matter 
of equity (q), 

• A defendant may confess the infoimation, and in that case the 
confession as well as the information must be filed when judgment 
is signed ; or he may plead and then withdraw his plea by delivery 
of such withdrawal to the solicitor of the department concerned, in 
which case the Crown files the withdrawal and may immediately 
enter judgment and issue piocess thereon (?). 

22. The suit is set down for heaiing by the Crown. Notice erf 
trial, which must be given by the Crown, is ten days in all cases, 
and countermand of notice of trial must be given four days before 
the time mentioned in the notice of trial, unless slioit notice of trial 
has been given, when two days are sufficient («). The trial is 
usually before a judge and special jury, and the associate in all 
cases at nisipnus is to take the verdict (t). 

23. Witnesses are summoned by subpoena from the King's 
Remembrancer’s Department, and there is provision for the return 
of the depositions of witnesses to that department (a). Special 
provision is also made for the admission of documents (2>). 


(m) Exchequer Buies, I860, rr. 68, 59, 64. 

(w) u4.-C/. V. Snttw (1721), llunb. 96,- if. v. Yvrk {Archbishop) (1745), Barnes, 
368 ; T. Caldwell (1801), Por, 57. 

(o) R. V. Mason (1702), 2 Salk. 447 ; A.-G, v. Bwnidge (1822), 10 Price, 350, 
at p. 370 ; A.-O, v. British Mitseum (Trustees), [1903] 2 Ch. 698. 

(p) Secretary of State /or War v. Easddle (1893), 27 I. L.T. 70; R. v. Copland 
(1799), Hughes, Beport of R, v. Bebh (Appendix VIII,), 204, atp. 230 ; B. aux. 
Lund V. Sherwood (1816), 3 Price, 268. 

(g) Stat. (1542) 33 Hon. 8, c. 39, s. 65 ; CeciTe (Sir Thomas) Case (1697), 7 Co. 
Bep. 18 b, 19 a; Trallop's Case (1609), Lane, 51; Hiss v. A.-G. (1661), Hard. 
176 ; Savtle v. Queen Mother (1668), Hard. 502. 

(r) Exchequer Rules, 1860, rr. 79, 80. 

(•) Ibid., r. 74. 

(<) Ibid., r. 74. As to the jury, ibid., r, 75, applies ss. 104 — 116 of the 
Common Law Procedure Act, 1852 (15 & 16 Tict. o. 76), and the Buies of 
Hilary Toim, 1853, rr. 44 — 49. * 

(a) Exchequer Buies, 1860, r. 78. Crown Suite, &o. Act, 1865 (28 A 29 Viet, 
c. 104), s. 34, applies the Evidence Act, 1861 (M & 16 Viet. o. 99), ss. 2, 3, and 
the Evidence Amendment Act, 1853 (16 & 17 Viot. c. 83), to these proceedings, 
and provides that they shall not be deemed mriminal proceedings for the purpose 
of those pravisions. Am to affidavits, see B. S. 0., Ord. 38, applied by Qrd. 68, 
r. 2, and Exchequer Buies, 1860, rr. 118-.-122. 

(b) Exchequer Buies, 1800, r. 76, applies the Common Law Procedure Act, 
1852 (15 A 16 Viot. o. 76), ss. 117—119, and the Buies of Hilaty Term, 1863, 


sm.l. 

Lalfii 

InfbMiiB- 
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tioni. 

Judgment 
after trial. 


Costs. 


Appeal. 


Wnt of 
appraisement 


u. The procedure with regard to special cases follows the 
ordinary course, save that they are filed and set down for hearing 
in the King’s Remembrancer’s Department (c). 

25. Judgments after trial at niaiprius are entered in accordance 
with the associate’s certificate, and judgments in general are to be 
in the prescribed forms (d). They are entered in the King’s 
Remembrancer’s Department. All judgments after trials at nisi* 
prius or at bar may be signed and execution issued thereon in 
fourteen days, unless the court or a judge orders execution to issue 
at an earlier or later period with or without terms (c). 

26. Costs may be given to and against tho Crown (/). They, 
follow the event, unless it is otherwise specially ordered (f;), and 
are taxed by a taxing master. When costs are awarded to the Crown 
the taxing master gives a certificate, and a subpoena for costs may be 
taken out and followed by tUtachment on demand and non-payment, 
or a separate writ of execution may issue for the costs {h). 

27. An appeal is brought and prosecuted in the usual manner (i). 
A new trial is applied for in the manner which obtained before the 
Judicature Acts(/c). An appeal operates as a stay of execution on 
proper security for costs being given (Z). 

28. A writ of appraisement is issued as of course after the 
exhibition of an information of seizure by an oflicer who has seized 
goods under the Acts relating to customs and excise for the purpose 
of obtaining the condemnation of such goods. It is directed to 
commissioners, who are commanded to cause the goods to be valued 
and appraised by good and lawful men on oath, to execute an 
indenture of appraisement between themselves and such appraisers, 
and to return one part thereof with the writ into the High Court on 
a certain date. On the leturn the writ and indenture are filed in the 
King’s Remembrancer’s Department, together with the information 


rr. 29, 30. Th« se last-montionod rules were k pealed by R. S. 0., Appendix 0, 
but see Older 72, r. 2. 

(c) Exchequer Rules, 1860, rr. 135, ISd; R. S. 0., Ord. 34, applied by Ord. 68, 
r. 2. 

U) Exchequer Rules, 1860, r, 89 ; for the forms see ibid., Sched. B. 

U) [bid , r. 88. As to judjpnont and execution in default, see pp, 7, 10, anU, 

(/) Crown Suits Act, 1855 (18 & 19 Viet. o. 90), ss. 1, 2; Queen’s 
Remembr^cor Act, 1859 (22 & 23 Viot. o. 21), s. 21. R. S. C., Ord. 65, as to 
costs, is applied, so far as applicable, by Ord. 68, r. 2. 

(ff) A.-G. V. Biueber da IVabfsfatt (Counteae) (1864), 3 H. & 0. 374, at p. 391, 
As to costs wheie an information was only successful in part, see J.~0, v. 
Shdhbeer (1849), 6 Exch. 606 ; as to costs m a case of joint defendants, see 
A.-a V. Rofterfa (1855), 4 W. R. 7. 

(A) Exchequer Rules, 1860, ir. 86, 96, as amended by R. 8. 0., Januaiy, 1902, 

(0 R. S. C., prd. 58, applied by Ord. 68, r. 2. It ‘is not clear whether the 
time for appealing fiom a judgment on an information is fourteen days or throe 
months. 

(A) Namely, under tho Oomnion Law Procedure Act, 1854 (17 A 18 Viet 
c. 125), Bs. 31, 34, 35, 44, applied by the Crown Suits, &c. Act, 1865 (28 A 29 
Vict o. 104), BS. 31, 35, and under the Exchequer Rules, 1860, rr* 108, 109. 

(0 Clown Suits, Ac. Aot;1865 (28 A 29 Vict. c, 101), s. ?2, wM^ appears not 
to be superseded by B. S. On Ord. 58, r. 16. 
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of seizure (m). Should no claim be entered within eight days, if sbot.1, 

the return of the writ has expired, or, if it has not expured, within Latin 

eight days after its expiry, or should only a part of the property Informal 

have been claimed, a judgment of recovery may be entered and 42^^* 

a writ of delivery issued for the disposal of the property mentioned 
in the indenture, or the unclaimed part thereof, as the case may be, 

, without any rule to claim {n), • 

29. If a claim is made, it must be entered at the King's Romem- claims, 
brancer’s Department and there enteied on the record ami in the 
claim book (o). It may be entered at any time before process 
issued or order obtained for lealising the property. The claimant 

,has eight days after the entering of his claim to make an affidavit 
of property and, if the proceedings are under the Inland Revenue 
Acts, to enter into a recognisance for costs; and, in default, 
judgment may be signed as if no claim had been entered (j>). 

The claim must be entered in the real name of the owner or 
proprietor of the property and describe his place of residence and 
occupation (g). If the proprietors are more than live in number, 
the claim, where the proceedings are under the Customs Acts, may 
be made by any two of them, or, in the case of a company or 
partnership, by the public officer of the company or by an agent 
for the partners or by one of them (r). 

30. An information for the condemnation of the property is Information 
then filed and delivered to the claimant or his solicitor, with a 

notice indorbod upon it requiring him to plead within fouiteon 
da;ys, otherwise judgment. It has been said that the plea ought to 
deny the seveial causes of forfeiture alleged, but it would ajij^ear 
that a general denial is sufficient (a). The proceedings then follow 
the course of other proceedings on Latin informations, but the writ 
and indenture need not form part of the record of nisi pi ins (b). 

In proceedings under the Inland Revenue Acts, the fact, form, and 
manner of the seizure are taken to have been as set forth in the 
information w ithout any evidence thereof (c). There are also special 
piovisions for the deliveiy-upof animals and peiishable goods to the 
claimant on payment of, or giving of security for, their appiaised 
value (d). 

31. If judgment is given for the Crown, the condemnation of the Writ of 
goods is enforced by a writ of delivery, addressed to the officer who 

(m) Rxchequer Bulet*, 18G0, r. 51, 

{n) Ibid., rr, 61, 106. 

(o) Ibid., IT. 106, 107. 

{p) Ibid.t rr. 62, 6J ; Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36>, 

I. 264; InUnd Hevenue Regulation Act, 1890 (63 & 64 Vict. o. 21), s. 26 (2). 

For a form of recognisance, sec B&ohequor Rules, 1860, Schevl. C, No. 12. 

{q) Customs Consobdation Act, 1876 (39 & 40 Yict. o. 86), s. 264 ; Inland 
Revenae Regulation Act, 1890 (63 & 64 Yict. c. 21), s. 26 (1). 

(r) Customs Consolidaticn Act, 1876 (39 & 40 Yict. o.^ 36), ss. 266, ^ 266. 

Notnittg is said in the Act or elsewhere as to the manner in which a claim is 
to be nmde by a company which bos no public officer. 

(a) Manning, Exchequer Practice, 2nd ed., 176, 219. 
ih) Bxoheqner Rules, 1860, r. 62. 

u) Inland Avenue Regulation Act,*1890 (63 & 54 Yict. o 21), s. 26 (3), 

(*D i6iU,s.26. 
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saor. 1. made the seizure and ordering him to deliver the property to the 

Latin Commissioners of CuBtoms or Inland Bevenue, as the case may 

Informa* be. If judgment is given for the claimant, the judge may certify 

tions. that there was reasonable and probable cause for the seizure, and 

this certificate may be pleaded in bar to any proceeding against the 
seizor (c). 

Sfe'cr. 2. — Extents, * 

Sub-Sect. 1, — Nature of Writ of Extent, 

Writ of 32 . The writ of extent is the process by which the Crown can 

extent. ggljje \]^q body, lands, goods, and debts or other choses in action of 
its debtor by summary process for the purpose of obtaining satis-, 
faction of debts due to it. If the Crown debt is of record, the 
extent issues immediately upon the record ; if the debt is not of 
record, a commission to find the debt and make it of record is 
necessary, except in the case of immediate extents (/). 

Species of 33. Extents are divided into extents in chief and extents in aid. 
extent Extents in chief are extents issued on behalf of the Crown against 

its debtor (extents in chief in the first degree), or against its debtor’s 
debtor, and so on (extents in chief in the i econd, third etc. degrees). 
Any of the species, again, may bo either oi dinary or immediate. 
An immediate extent is issued on an affidavit that a debt is due to 
the Crown, and that it is in danger of being lost unless an extent 
is issued. An extent in aid is an extent employed by the Crown 
debtor to recover a debt from his debtor in aid of the Crown’s 
claim 0/), 


Affidavit of 
debt and 
danger. 


Fiat. 


Sub-Sect. 2. — Immediate Extents in Chief in the First Degree, 

34. The affidavit of debt and danger, which is indispensable to 
the issue of a writ of immediate extent, states the existence of the 
Crown debt and that it will be lost unless a method more speedy than 
the ordinary method be taken to recover it {h). Where the debt is 
a bond debt, the bond is produced at the same time as the affidavit, 
which must state tlie breach of the condition (i). 

A judge of the King’s Bench Division in chambers, on pro- 
duction of the affidavit and, if the debt be by bond, the bond, 
signs his fiat at the foot of the affidavit. 


(e) Customs Consolidation Act, 187C (39 & 40 Vict. o. 36), s. 267 j Inland 
Bovenue !^gulation Act, 1890 (53 & 5-1 Yict. c. 21), s. 29 (1) 

(/) The commissibn to find debts in the case of immediate extents was abolished 
by the Crown Suits, &o. Act, 1865 (28 & 29 Vict o. 104), s. 47. It is usual to 
obtam the Attorney-Glenerars authority before the apphcation is made, but this 
IS not necessary. For a form ot authority, see Pobeitson, Civil Proceedings by 
gud a^inst the Ciown, 271. 

(y) mteuts m chief are now comparatively rare; they were formerly the 
Crown’s favourite method of recovering its debts. Extents in aid were practicaJly 
abolished by the Extents in Aid Act, 1817 (67 Geo. 3, o. 117), see p. 18, poet. 
The only species which it is worth while to discuss at length at the present day 
is the immediate extent in chief in the first degree. 

(A) Crown Suits, &c. Act, 1865 (28 & 29 Vict. o. 104), s. 47. 

(») R, V. MoetUy (16(>8), West, Law of Extents, 325 ; R, aux. Uieketts v. Sftt 
(1816), 2 Piice, 157 ; R. v. Marsh (1824), 13 Price, 826. 
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36. The mit then issues to the sheriff from the King’s Remem- 
brancer’s Department. If it issues within twenty-one days of 
the fiat, it may bear teste of the date of the fiat (A;). Any number 
of writs into diiierent counties in respect of the same debt may be 
issued under the same fiat until the return under the first writ has 
been made. After that there must be a fresh application supported 

•by affidavit (Z). An irregulaiity in a writ, if it does not affect the 
fiat, may be cured by the issue of a new extent tested as of the 
same date. The death of the defendant after fiat but before writ 
does not prevent its issue, and his death after issue does not abate 
the writ (m), 

• 36. The inquisition as to the debtor’s property, which the 
writ orders the sheriff to hold, is held m a manner similar to that 
which is adopted for an inquisition of escheat (n). The debtor is 
given notice and is examined, and tlie Grown, the debtor and other 
persons interested take part in the proceedings and call evidence. 
The inquisition ought to find what propeity the debtor possesses in 
the county, and any special facts concerning its nature or tenure 
(such as, in the case of debts, details with regard to the person 
indebted), its value, and a statement that the pioperty has been 
seized into the King’s hands (o). If the return is defective or finds 
against the King, a mdius inquirendum may be ordered, or a 
supplemental inqui«>ition may be taken (p). 

37. Body, goods and chattels, lands and tenements, debts, 
credits, specialties and sums of money of the debtor in the county 
are ordered to be seized by the writ, and appaiently they can all 
be seized at once, whatever the amount of the debt (2). Under 
an extent in chief the sheriff may seize goods already found under 
an extent in aid, which is prior in date, if the latter has not been 
fully executed (r). Extents in chief take rank according to priority 
of date. 

It is usual for the Ciown to intimate to the sheriff that he 
is not to seize the debtor’s body until he receives special directions 
to do so (s). 

Goods and chattels which were the absolute property of the 


h) Exchequer Buies, 1860, ir. 1, 48. 

\i) R V. Gt6ao» (1743), Paik. 35; B. v. Budianan (1764), Paik. 176. 

I m) B. v. Wade (1818), 6 Price, 621. 
p. 35, poet, 

r forms of retom, inquisition and supplemental inquisition, see 
n, Oivil Proceeding bv and against the Orovm, 273 — 275. 

( p) It has been said that ue Ki ng^must be content with one m«Zf u$ inquirendum 
(8toughter*e {Parte) Caee (1610), 8 Oo. Bep. 168 a). As to the effect of the two 
mqnisitionB inter m, see Anon. (1570), 3 Dyer, 292 a, pi. 71 ; Inehe r. BoA (1615), 
Hob. 50 ; Layton v. Manlovt (1690), 2 Salk. 469 ; Ex parte Dupleeete (17<Q4), 2 
Ves. Sen. 538. Where a creditor had assigned all his property for the benefit 
of his creditors, and the return was nulla bona, % fresh inquumon was ordered to 
find the fact of the assignment (R. v. Johhng (1849), 4 Exoh. 483). 

( 0 ) See Bobertson, Civil Proceedings by ana against the Crown, 193, 104. 
ir) R. V. Qwieh (1713), Park. 281 ; R. v. Bowdage (1717), Park. 282. 

(t) See Bobertson, Civil Proceedings by and against the Chown, 194, where the 
unreported case of R. v. Oomng (1877) is leferrM to, the last instance in which 
a debtor’s body was seized. 
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Extents 


Liand. 


Chores in 
action. 


Money. 


Realisation. 


debtor at the date of the extent may be seized (t). The inquisition 
ought also to return goods which any other person has to the use 
of or in trust for the debtor, and it is well that it should also find, 
in a proper case, any special property which any ijerson has in the 
goods seized. Otherwise a person setting up a claim to such goods 
IS put to his traverse (a). Where an extent is against joint debtors, 
the joint and several goods of each may he taken. Partnership^ 
goods may be seized under an extent against one partner, but the 
Crown may only sell the defendant’s share of the assets which 
remain after payment of debts (b). Goods in the hands of the debtor 
as executor cannot he seized, except, perhaps, where he has treated 
them as his own (c). , 

Lands of which the debtor is cestui que trust {d), or (subject to 
the mortgage) of which he has an equity of redemption («), or 
which he has agreed to sell (/), leaseholds (q), and rents service 
or rent-charges (h), are extendible, but not copyholds (i). 

Debts and choses in action of the debtor cannot be assigned after 
the date of the extent, so that the assignment binds the Crown, but 
the debtor may discharge them, or he may be sued by the creditor, 
after that date (A). The Crown can seize choses in action, even if 
not matured, though it cannot sue on them (Z). 

It would appear also that money bond fide disposed of between 
extent and inquisition may be seized by the Crown, if it can be 
found (m). 

38. The Crown may proceed to realise the property seized 
eight days after the return has been filed, if the time for return 
has expired, or, if it has not expired, eight days after tho expiry 
of such time, but if a debt has been returned and there is danger 
of its being lost, an extent may issue to recover it before the expiry 
of such eight days (n). A special procedure is provided for the sale 
of lands taken under extents and for conveyance by the King’s 


(<) West, Law of Extents, 97. 

(а) A.‘G. y, Trueman (1843). 11 M. & W. 694. 

(б) Jt, V. Sanderson (1810). Wight. 61 ; Spears y. Lord Advocate 6 C”. A: 
Fin. 180, H. L. 

(c) Buckler y. Rogers (1622). 2 Boll. Abr. 169 ; Quick y. Staines (1798), 1 
Bos. & P. 293. 

id) De Chirton^st Walter) (7a«e(1668), 2 Dyer, 160 a ; Coke's (Sir Edward) Case, 
(1624), Godb. 289 ; A -Q. y. Sands (1663), Hard. 488, at p. 496. 

(0 B. y. De la Motte (180lj, For. 162 ; R. y. Ooomhes (1814), 1 Price, 207. 

(/) R. y. &una (1804), 1 iraoe, 220, n. 

' ') Fleetwoods (Sir Oerrard) Case (1610), 8 Oo. Hep. 171 a. 

- j.) LHUngston's Case (1607), 7 Oo. Bop. 38 a. 

(«> B, y. LiAe (Lord) (1626), cited Park. 195. 

(10 Ledseman y. M^Adam (1820), 8 Price, 676. The older authorities are in 
oonniot whether debts are bound, like goods, from the date of the extent or only 
from ^e date of the caption of the inquisition (see R. y. Arnold (1710), 
7 Yin. Abr. 104, tit. Creditor and Bankrupt (Z) ; A.-O. y. Elwell (1726), Bunb. 
199 ; R. y. Oreen (1729), Bunb. 266; R. aux. Cox y. Olenny (1816), 2 Pnoe, 396; 
West, Law of Extents. 162 et sm. 

(0 B, y. Chapman (1632), Hughes, Beport of B. y. Bebl^ 118 ; B. T. Braes 
(1633), xbid. 119. See also title Choses nr AonoN, Yol. lY.. p. 369. 

(m) Bobertson, Oiyil Proceedings by and ag^st the Grown, 198 ; but sea 
eonfra. West, Law of Extends, 172 ; Mwning, Exchequer Practice, 2na ed., 66. 
(fi) Exobequer Buies, 1860, r. 48. 



Pabt I.— -Pbocoeedinqs on the BEYENtrs Side of the K. B. D. r; 

Remembrancer (o). AvenditUmi expontu of goods maj be issued EM*! 
without a motion in court, and the goods are sold under it, usuallj BEteuts. 
by auction (j>). ““ 

39. The defendant may move to set aside an extent, on Setting aside 
affidavit showing some defect apparent on the face of the pro- 
ceedings or some irregularity in the execution of the writ (a). 

* The motion must be made as soon as the defendant is aware of me 
gi’ound of objection (r), and in most oases before his appearance 
and claim («). 

When the debt has been discharged at any stage, the court orders 
an amoveas maniis (t). 

* 40. If any person claims the property seized, he must enter a Claims, 
memorandum of appearance and claim, ^ving notice to the solicitor 

of the Government department who is in charge of the matter (a). 

The claim may be entered at any time before process issued or 
order obtained for realising the property returned, and, if part only 
is claimed, the remainder may be dealt with as if there had been 
no claim (6). The solicitor to the Government department thep 
gives the claimant notice to plead within fourteen days, otherwise 
judgment. The time may be extended by the court. The pleadings 
are to be delivered as in other proceedings on the Bevenue side of 
the King’s Bench Division (c), 

Sub-Seot. 3.^ Extents in Chief in the Second and Subsequent Degrees. 

41. The Grown can proceed with an extent against its debtor’s Extent 
debtor and so on, to any number of degrees (d), before it has sought agw«8t 
to realise its debt out of the property of its debtor which has been 5*“^ 
returned (e). The practice is similar to that on extents in the first 
degree, except that the first inquisition is produced to the judge in 
chambers with an affidavit that the proposed extendee was found 


(o) Under the Crown Debtors Act, 1785 (25 tioo. 3, a 35). Sue ll. y. 
Uoumbes (18H), 1 Price, 207 ; Ji. aux. JIutton v. Hopper (1810), Weet, Law of 
Bxtents, 225 ; It. v. Dulkeleg (1627), 1 Y. & J. 256 ; It. v. ItawUnqs (1835), 2 Cr. 
M. & K. 471 ; R. v. Lane (1840), 6 M. & W. 489 j R. v. De la Molts (1857), 2 H. 
& N. 689. 

(») West, Law of Extents, 219, 220; Manning, Exchequer Practice, 
2nd od., 63 ; R. v. Bums (1827), 1 Y. & J. 579 ; R v. Marsh (1831), 1 Cr. & J. 406. 

(q) Manning, Exchequer Practice, 2nd ed., 112 <4 seq . ; see also R, v. 
(1816), West, Law of Extents, 180 ; R.y. Lawton (1817), ibid. 

(r) Hodge v. Borroiien (1818), Manning, Exchequer Practice, 2nded., 114. 

(«) R. V. Munn (1727), 2 Stro. 749, at pp. 759, 760 ; R. v. Bearson (1816), 3 Price, 

288, at pp. 290, 291 ; R. v. Collinqridge(l816), West, Law of Extents, 184, and see 
R. a\ix. Horn y. (1816), West/ Law of Extents, 184; R. y. ScoM (IflU?), 
4 Piioe, 181. 

(<) R. aux. Simpson y. Hopper (1816), 3 Price, 40. For forms to be used in 
Budh a case, see Bobertson, Ciyil Proceedings by and against the Grown, 27! 

(a) Exchequer Buies, 1860, r. 49. 

(5) Ibid., rr. 106, 107. 

(c) I hid., rr. 49, 50. The course of pleading is similar to that on on mquifttiim 
of escheat ; see p. 37, post. Where a third party pleads, he must set up a title 
in himself, whetner an absolute title or a title to a lien or otherwise (/^^ v, Soidby 
(1827), 1 Y. & J. 249; A.-tf. v. Trueman (1843), 11 M. & W. 694). 

(d) A.-G. y. FouUney (1665), Hard. 403. 

(e) B. T. Urking (1820), 8 Price, 683. 
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indebted under the inquisition, and, if an immediate extent is desired, 
that there is danger of the debt being lost (7). The defendant, 
after return, may plead that no debt was due from the primary 
debtor to the Grown or that he was not indebted to the primary 
debtor {q), 

SuB-SxoT. A,— Extent in Aid. 

I • 

42. The extent in aid, after many years of misuse by debtors 
who utilised the process as a ready remedy for the recovery of 
their own debts, having constituted themselves for the purpose, or 
being in fact. Grown debtors, was ultimately reduced to its legitimate 
purpose and thereby became practically extinct (h). In any event, 
a Crown debtor cannot use the prerogative process against his* 
debtor after his own debt to the Grown has been discharged (i). 
The practice is to giant the extent pro forindy on aihdavit made 
by tlie Grown debtor, and, on the return being made thereto, 
application is made for the extent in aid in a manner similar to 
that employed in the case of an extent in chief (/c). 

Sect. 8. — Diem Clausit Extremum, 

43. The writ of diem clausit extremum is the equivalent of a 
writ of extent tested after the death of a Grown debtor. A corn- 
mission to hnd the debt, where the debt is not of record, is no 
longer necessary (Z). The writ is issued on an affidavit of debt and 
death, showing, that is to say, that the person concerned owed a 
debt to the Grown and died owing such debt. Subject to this the 
practice follows generally that on extents in chief {m). 

Sect, 4. — Scire Facias. 

44. Scire facias on the Revenue side of the King’s Bench 
Division is the correct process for the recovery of Grown debts 
of record, of whatever kind (n). The writ, which is founded on 

(/) The extent can be issued immediately on a return bein.:; made under an 
extent or diem clauext extremum that a debt is owing to the Crown’s do^ tor 
(Exchequer liulos, 1860, r. 48). 

(7) West, Law of Extents, 248, 249. * 

\h) By the Extents in Aid Aot, 1817 {o1 Qeo. 8, c. 117). This Act limits the 
amount which might be recovered by tins means by the Crown debtor from his 
debtor to the sum wliich was aotually due fiom himself to the Crown, and also 
excludes fiom the opportunity of using the piocess neaily all simple contract 
debtors and certain dasses of bond debtors of the Ciown. 

{%) R. aux. Uollie w. Bingham (1831), 2 Cr. & J. 130. 

(4) For forms of affidavit, see West, Law of Extents, 275 et eeo. As to the 
evidonce required on the first inquisition, see B. v. Ryle (1841), 9 M. & W. 227, 
disapproving R. aux. Hill v. Horvblower (1822), 11 Price, 29. 

(/) Crown Suits, &o. Aot, 1865 (28 & 29 Yict. 0. 104), s. 47. Therefore it now 
makes no difference whether the debt was of record in the deceased’s lifetime or 
not, nor, in the case of debtors in the second and third degiee, whether the debt 
was found by inquisition in the debtor’s Lifetime or not. 

(m) R. v. Manning (1739), 2 Com. C16 ; R. v. Hatsdl (1824), 13 Plice, 279 ; 
B, V. Crewe (Lord) (1836), 5 Dowl. 158. For the practice on extents in chief 
see pp. 14 et ee^., ante; for a form of writ, see Bobertson, Civil Proceedings by 
and against the Grown, 280. 

(n) A V. Bingham (1829), 3 Y. & J. 101, and R. y. Bagly (1841), 1 Dr. 
ft War. 213 (on recogniianoes); Yode y. A (1731), 6 Bro. Pori. Gas. 27 ; A. y. 
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- record^ requires the defendant to appear in the King’s Bench 
Bivision to answer the Crown’s claim. It is in force for six 
months, but is renewable, and is to be served, if possible, personally. 
Appearance must be entered in fourteen days, inclusive of the day 
of service, and the defendant, if appearing within due time, must 
plead to the writ within fourteen days after appearance. If he 
• does not appear, judgment may be signed, on an affidavit of serviee, 
and execution issued in fourteen days from the day of signing 
judgment. The scire facias must in all cases be filed before 
judgment is signed (o). 

The defendant pleads directly to the writ. He may plead in 
^ abatement or in bar, or demur. If he alleges that there has been no 
breach of the condition, in the case of a bond, he will plead to 
that effect (p). Where the scire facias is on an inquisition, the 
defendant may plead to it without traversing the inquisition (q). 

Sect. 6. — Summary Proceedings for the Recovery oj Duties, 

45. Any person accountable or chargeable with duty under the 
Succession Duty Acts or the Legacy Duty Acts, who is required by the 
Commissioners of Inland Koveuue to d(‘liver an account, and who 
makes default in doing so, may be ordered by a writ of summons 
sued out by the Commissioners on the lievenue side of the King’s 
Bench Division to deliver such account, or to show cause why he 
should not do so. A similar process may be followed where an 
assessment has been made of succesbion or legacy duly and it 
has not been paid, or whero a person has administered any part 
of the personal estate of any person deceased without obtaining 
probate or letters of administration within six months of the decease, 
or within two months after the termination of any suit or dispute 
regarding the probate or administration, unless such suit or dis- 
pute has terminated within four months after the decease (r). The 


McLeod (1816), 3 Piice, 203; R v. Rllis (1816), 3 Pnce, 323; J.-O. v. Win- 
9 tan^ (1831), 2 Dow & VI. 302, H. L., and Jt. v. Chambers (1843), 1 1 M. & W 776 
(on Ixnide) ; A.~0 v. Newman (1816), 1 Price, 438, and B. v. Moitall (1818), 
6 Price, 24 (on inquisitions). As U> sore facias on oontiacts for the redemp. 
tion of land tax, see Land Tax Eedemption Act, 1813 (63 Qeo. 3, c. 123), 
Sched. B (3). 13io fiat of the Attorney-tjtoneral is required where a lunacy 
bond is put in suit by a solicitor other than the solicitor of a Government 
department. Por sdre fadas on the Grown side, soe p, 35, post. 

(o) Exchequer Rules, 1860, rr. 42—47. For forms of writ see ihtd , Sched. A, 
Kos. 6 — 9, As to the method of proceedii^ in tho case of joint and several 
bon^, see EccUston v. Glipsham (1668), 1 Wms. Saund. 153; B. v. Chapman 
(1796), 3 Anst 811 ; B. v. Young (1794), 2 Anst. 448. 

(p) B. V. Wihlin (1826), 2 0. & P. 10. 

(g) Anew. (1619), Keil. 200 b, pi. 16. As to pleading, see, generally, Maiming, 
Exchequer Shuotioe, 2ad ed., 139 d seq. ; and for forms, see Robertson, Civil 
Prooeedings by and against the Crown, 281. A plea of payment after da^ but 
before writ issued, and acceptance by ffie Crown in sati 


^ , on, is not suflicient 

(B. r. Ellis (1814), 1 Pnoe, 23; and see B, v. Bayly (1841), 1 Dr. A War. 
213, 217). 

(r) Crown Suits, Ao. Aot, 1866 (28 A 29 Yict. o. 104), ss. 66-67. For 
fonns of writs see ibid, Bdhed. IV., and Exoh^uer Bul^ 1860, Scihed. A, 
No. 12, as amended by ^chequer Rules, 1861. For appeals as to o(H^iati<m 
duty, exoiaa duties, and stamp duties, see title RBVBznni ; as to esmte and 
anooeaston duties, title Esiati Aim oisnsB Dxaxb Duiibs ; as to inooiM tax, 
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c SioT. B. procedure also applies to the recovery of estate duty (s) and the 
Snmmaisr duty on the property of bodies corporate and unincorporate (0. 
ProceedinAB The writs are to be in force for six months, renewable by re- 
for the sealing as a writ of subpoena (w). The respondent shows cause by 
f affidavit in the King’s Bemembrancer’s Department, setting 

or £TOe8. reasons for his non-compliance, and sets down the cause for 

hearing (o). ^ • 

The court may, if it thinks fit, refer the matter to the proper 
officer for report and order his report to be stated as a special case, 
and may order the production of any documents and direct any 
issues to be tried by a jury (b). Appeals from the decisions of the 
court may bo brought on notice in writing within four days and on, 
giving proper bail(c). 

If the respondent does not appear, or appears and does not 
show cause, he may be attached, on motion on behalf of the 
Commissioners (^). 

In other respects the practice is similar to that on proceedings 
commenced by a writ of subpoena (e). 

Sect. 6 . — English Informations. 

Stni-SEOT. 1. — Nature and Ohfect of English Informations. 

English 46. The English information, or information in equity, on the 

informations. Revenue side of the King’s Bench Division, is a valuable instru- 
ment at the disposal of the Crown or the Duke of Cornwall for 
the assertion of rights to hereditaments, particularly in cases 
where the title is ancient and obscure, and for the obtaining of an 
account and payment from defaulting officers or other persons or 
corporations (/). Where a plaintiff is joined with the Attorney- 


title Income Tax ; inhabited house duty, title Inhabited House Duty ; land 
tax, title Land Tax ; and as to compensation under the Licensing Act, 190') 
(4 Edw. 7, 0 . 23), title Intoxicating Liquors. 

(s) Finance Act, 1894 (57 & 58 Viet. c. 30), e. 8. 

<) Customs and Inland Bevenue Act, 1885 (48 & 49 Viet, a 51), s. 19 (1) 

u) Exchequer Bales, 1860, r. 127, and Buie of 26th November, 1861. 

I a) Annual Fractioe, 1909, Yol. II., p.t>56. 

\b) Oiown Suits, &o. Act, 1865 (28 & 29 Viet. e. 104), s. 58 ; and see also 
B. S. 0., Old. 34, applied by Ord. 68, r. 2. 

(c) Crown Suits, &c. Act, 1865 (28 & 29 Vici a 104), ss. 59, 61 ; and see 
also B. 8. C., Old. 85, applied by ()rd. 68, r. 2. 

(d) Th» practice on motions.for attachment is governed by E. S. C., Ord. 52, 
applied by Ord. 68,* r. 2, except that the King’s Bemembrancer’s Department 
deals with the formal parts of the procedure. See also Be Jliggs (1888), 5 
T. L. B. 25. 

(e) See p. 9, ante. 

(/) The procedure is valuable to the Crown or Duchy of Cornwall, because, by 
its peculiar nature, which resembles that of the old equity bill, it forces the 
defendant to disclose his title or his case by means of interrogatories administered 
at the same time as the information is delivered and embodying substantially 
the allegations contained in the information. By a judicious amendment dx 
the information after the answers to the first sat of interrogatories have been 
filed, the Crown can administer a fresh set, and so on, until the defendants 
case is entirely disclosed. On occasions this practice has been carried to 
inoiditiate and oppressive lengths (see the strong criticism in A.-G. to lAa 
mibAof Wales v. Bt. Aubgn ( 1811 ), Wight. 167 , 184 , 216 , 223 ). Indeed, the 
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General or with the Attorney-General of the Prince of Wales the pro- sm* * 
cee^ng is known as an information and bill. The Aitomey-General BngttiMb 
of the Duchy of Lancaster cannot file an information in the High Inforaia' 
Court (g). ^ 

English informations have been used for the recovery of fore- 
shore (/i), for the recovery of other hereditaments, corporeal or 
•incorporeal (i), and for the recovery of money debts, where dis- 
coverjj^ and an account have been desired (k). Proceedings under the 
Marriage Acts (1) on the relation of a parent or guardian for for- 
feiture of an estate accruing to a person by an improper marriage 
may also be taken by English information (m). 

• Sub-Seot. 2.— Praeftre. 

47. The practice on English informations is only subject to the Practica. 
Judicature Acts in so far as the rules made thereunder are 
specifically applied to it (n). Apart from such special application 

the practice is governed by Part II. of the Crown Suits, &c. Act, 

1865, the Exchequer Buies, 1865 and 1866, and the traditional 
procedure of the king’s Eemembrancer’s Department. 

48. The proceedings are not Commenced by writ, but by the Information, 
filing of the information or infoilnation and bill, which must be 

Crown sooms to have originally ado|/ted this procedure owing to its desire to 
avoid trial by jury and to pi event the defendant from pleading the geneial 
issue and retaining possession under stat. 21 Jao. 1, c. 14 (see p. 6, anfe), as 
ho could have done, if it had proceeded by an information of intrusion, ^e, 
generally, Bohertson, Civil Proceedings by and against the Crown, 231, 

(g) A.-O. of the Duchy of Lancaater v. Devonshire {Duke) (1884), 14 Q. B. D. 

19d. 

(M A.-O, V. Cmi>iahU{\m\ 4 Ex. I). 172; A.-Q. ▼. TFi Wam«on (1889), 60 
L. T. 930; A.-O. v. JSmereon^ [1891] A. 0. 649; A.-O. v, Dewcaetle-upon-Tune 
Goiporaiion, [1899] 2 Q. B. 478, 0. A.j and many other cases. The Crown has 
also proceeded hy information of intrusion, as in A.-O. v. Jones (1863), 2 H. & 0. 

847, or by suit in Chancery, as in A.-O. v. Tortdtne (1880), 14 Ch. D. 68, 0. A. 

{*) A.-O. V. Siaivell {Lord) (1790), 2 Anst. 692, and A.-Q. v. Hallett (1847), 

16 M. & W. 669 (waste in a royal lorest); A.-G. y. Sittvell (1836), 1 Y. & C. 

(EX.) 660 ; A.-0. V. Zambe (1838), 3 Y. & C. (ex.) 162; A.-O. v. Ileveiey {1869), 

Karelake’s Eep.; A.-G. v Barker (1872), L. R. 7 Exoh. 177 (manorial rights); 

A.-O. V. Vincent (1724), Bunb. 192 (copyholds) ; A.-O. v. Eardley {Lord) (1820), 

8 Price, 89 (tithes). For Chancery proceedings for similar purposes, see A.-O. 

V. Mathias (1858), 4 K. & J. 679, and A.-O. v. Tomline (1877), 6 Oh. D. 760 
(minerals). 

{k) Great Western Rail, Co. v. A.-O. (1866), L. B. 1 U. L. 1, and A.-O. r. 

MdrofdUan Rail. Co. (1880), 6 Ex. D. 218, 0. A. (railway passenger duty) ; 

A.-0. y. Richmond, {Duke) (No. 2), [1907] 2 K. B. 940, and many other cases 
(death and other dulies); A.-O. v. Evans (18^), 6 L. T. 760 {fee farm rental. 

For Ohanceiy proceedings for a siiailar purpose, see A.-O. y. Edmunds (1868), 

L, B, 0 Eq. 381. Unreported examples are given by Bohertson, Oivil 
Prooeodings hy and against the Grown, 239. ^ 

{1) Marriage Act, 1823 (4 Geo. 4, a i6), s. 23 ; Marriage and Registration 
Act, 1866 (19 & 20 Yiot. o. 119). s. 19 ; Foreign Marrii^e Act, 1892 (66 & 66 
Yict. 0 . 23), s. 14. As to these, see title HusBAim anv Wife. 

(m) The same Acts, however, provide that proceedings may be taken 'n 
Chanoery, and this is the usual oouise. 

(n) B. S. 0., Old. 68, r. 1. Ibid., rr. 2 and 2 a apply certain orders to all 
proc^inge on the Beronuo side of the Bing’s Bench Division, both at law and 
in equity (see note (?<} on p. 8, ants). 
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printed, in the King's Bemembrancer's Department (o). la the 
information or information and bill the informant gives the court 
to understand and be informed of the facts alleged on behalf of 
the Crown, and prays such relief as the Crown desires, together 
with an account, discovery, an injunction, and such other ancillary 
relief as the informant thinks ht (p). 

«A copy of the information is marked with the date of filing^, 
and sealed in the King's Bemembrancer's Department, and bears 
an indorsement commanding the defendant to enter an appearance 
within eight days after service on pain of having an appearance 
entered for him and of being arrested and imprisoned and of having 
a decree made against him in his absence (<?). The copy of the 
information so indorsed is served on the defendant, if within the 
jurisdiction, in the same manner as a writ of subpcena (r). Pro- 
vision is also made for service out of the jurisdiction (s). 

49. The defendant must appear within eight days, or, if beyond 
the jurisdiction, within such period as the indorsement of the 
information requires. After such period, and ijfhin three weeks 
from the date of service, the informant may a^)ly to the King’s 
Piemembrancer to enter an appjearancf for the defendant on an 
aflidavit of service ; after the ejpiry of such period of three weeks 
the application must be made to the court or a judge. Where the 
defendant is an infant or a person of weak or unsound mind not so 
found the court or a judge, on th# application of the informant, 
assigns a guardian ad litevi to appear and answer for him. If an 
appearance has been entoi ed for a defendant by the informant, he 
may afterwards enter an appearance for himself in the ordinary 
way, but this is not to allect any proceedings duly taken or right 
acquired by the informant under or after the appearance entered by 
him or his right to the costs of the first appearance (a). If the 
defendant objects to the proceedings as invalid, it is the practice to 
allow him to enter a conditional appearance, without prejudice to 
any application to set aside the information or the service. 

50. Interrogatories are no longer embodied in the answer, but 
the informant embodies the substance of the information in 
interrogatories, if he requires an answer to the information, and files 
them within eight da^s after the time limited for appearance, or 
later by leave of the court or a judge, and delivers a copy thereof to 
the defendant or his solicitor within such eight days, or within 


(o) Grown Suits, &c. Act, 1866 (28 & 29 Viet. c. 104), s. 7 ; Exchequer Buies, 
1868, r. 1 (1). 

(p) For precedents of English informations for various purposes, see Bobert- 
son. Civil ]^C(^ding8 by and against the Grown, 286 ei seg. 

' (g) Grown Suits, &o. Act, 1866 (28 & ?9 Vict. o. 104), ss. 8, 10. A form of 
indorsement is ^ven in Soh^. L to the Act, but for tbe form at present in use, 
see Robertson, Civil Prooeeding® by and against the Crown, 285. 

(r) Crown Suits, &o. Act, 1865 (28 & 29 Viot. o. 104), ss. 8, 9; see p. 9, 
ante. A defendant may have as many copies of the information as he requires on 
payment of one halfpenny per folio (Crown Suits, &o. Act, 1866 (28 & 29 Vict 
e. 104), B. 11 ; Exchequer Buies, 1868, r. 1 (2) ), 

M Ebcohequer Buies, 1866, r. 2 (6), (6). 

{^)/6«f..r.2(l)-(7). 
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eight days after the appearance of the defendant, if he appears at 
a later date. The copy delivered most be examined with the 
original and marked in the King’s Bemembrancer’s Department. 
The interrogatories may be served out of the jurisdiction by leave 
of the court or a judge (5). 

^ 51 . Whether interrogatories are delivered or not, the defen- 
*dant may, without leave, plead, answer, or demur to the informa- 
tion within fourteen days after the time at which he is or might 
have been required to answer interrogatories, or at a later date by 
leave of the court or a judge. His answer may contain not only his 
answer to the interrogatories, if any, but also such statements 
material to the case as he thinks fit to make(e). 

A defendant may demur alone to an information within twelve 
days after his appearance, but not later (d). 

When interrogatories are delivered, the defendant must answer 
within twenty-eight days from their delivery to him (c), unless he 
obtains an extension of time (/ ). 

The answer, wJn^hor to an information or to interrogatories, must 
be filed together with a fair copy, the latter being returned to tlfe 
defendant after examination in tiro King’s Kemembrancer’s Depart- 
ment, certified as correct and fioper to be printed. A duly 
certified printed copy must be supplied to the informant within 
forty-eight hours after demand in writing and on payment. The 
defendant, however, may file sprinted answer in the first instance, 
and this is the usual course. Extra copies may be obtained by the 
informant on payment (g). 

Peers and their widows make their answer upon honour (/?), and 
corporations under their seal ; and, by order made on application by 
the informant, an answer may be filed without oath orsignatuie (i). 

52 . If the defendant fails to answer, any of the following 
courses may be adopted ; — 

(1) An attachment may be issued against the defendant, and he 
may be brought to the bar of the court and committed to gaol 
until he answers (j), 

(2) The informant may proceed to have the information token jwo 
confisso. For this purpose on execution of the attachment, or 


(6) Grown Suits, Ac. Act, 1865 (28 & 29 Viot. o. 104), s. 18 ; Exchequer RuIps, 
1866, rr. 2 (6), 4. For toinis of inteirogatones, see Ilobertson, Oivil 
Prooeedings 1w and against tho Ciuwn, 818, 328. 

(c) Crown Suits, &o. Act, 1863 (28 & 29 Viet. c. 104), sa. 16,^ 16 ; Exchequer 
Buies, 1866, r. 6 (3). For form of answei, see Bohert^n, Civil Proceedings by 
and agunst tho Grown, 296. 

(d) Exchequer Bulcs, 1860, r 6 (1). 

(c) Ibid.y r. 6 (2). For forms of answer, see Eobertson, Civil Prooe^ings 
by and gainst the Crown, 305, 320. As to refusal to answer where the olifen- 
dwt incriminate himself or otherwise, see Protector v. Lumtey (Lord) 

(1666), Hard. 22; Dvpleem 'r. A.-O, (1763), 1 Bro. ParL Oas. 416; A,-G, v. 
Daly (1883), Hayes & Jo. 879 ; A.-G. v. Conroy (1838), 2 Jo. Ex. Ir. 761. 

(/) Under B. S. C., Ord. 64, r. 8, applied by Oiti. 68, r. 2. 

&) Exchequer Buies, 1866, r. 6. 

^) Fowler, Exchequer Practice, 2nd ed., Yol. I., 862. 

(0 Animal Practice, 1909, Yol. II., p. 910i 

(jO Exchequer Bulesi 1866, r. 6 (2). 
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within three weeks thereafter, the informant may serve a notice of 
motion on the defendant for a date not less than fourteen days there^ 
after, and if the defendant does not meanwhile put in an answer 
the court may order the information to be taken ptoeonfetio against 
the defendant on such terms as it thinks fit. A similar course may 
be followed where the informant is unable to procure an attachment. 
The defendant also may submit that the information be taken pro« 
covfeaso, and apply on motion for his discharge. If the decree has 
been made without the appearance of the defendant at the hearing, 
or without previous notice having been served upon him or his 
having been attached, he is entitled to notice of the decree and to 
apply to have it set aside and for leave to answer within fourteen days,^ 
if he is within the jurisdiction, or within a time fixed by the court, 
if he is beyond the jurisdiction. If he does not so apply, the 
informant may apply to have the decree made absolute (k). 

(S) The informant may file a traversing note and serve a copy 
on the defendant. The effect of this is the same as if the defendant 
had filed an answer traversing the whole information, or those 
parts of it to which the note relates, at the date 4Pthe note. After 
service of the note the defendant may not plead, answer, or demur 
without special leave of the couj^ or a judge {1). 

53. The answer is to be deemed sufficient if exceptions are not 
filed within six weeks after the fili^ of the answer, or if, having 
been filed, they are not set down to os argued in the next following 
term. The defendant may submit to the exceptions and file a 
further answer within eight days, or they will be set down in the 
Kevenue paper and argued 

54. Pacts or circumstances occurring after the institution of 

the proceedings may be introduced (by leave, if the information has 
been served) into the information by amendment, if the case is other> 
wise in such a state as to allow of the information being amended (a). 
The amended information is served and answered in a similar 
manner to the original information ( 0 ). If an answer is required to 
amendments and exceptions together, it must be filed within 
fourteen days of the delivery of the interrogatories or the amended 
information (p). * # 

Where the cause is not in such a state as to permit the informa- 
tion to be amended,' the new facts or circumstances may be 
embodied in a supplemental statement, which is filed in the Icing's 
Bemembrancer’s Department, and annexed to the information and 
treated, as to answer, evidence, and otherwise, as a supplemental 
information (q). 


(k) Exchequer Buies, 1866, r. 7. 

- (Z) Jbid,r r. 8, wheie fonns of traversing note are given. 

(m) Ibtd., r. 6 (6). Omission to except does not ocu: the Crown’s right to full 
discovery {A.-O. v. NewcastU’Vpon-Tyne Carpwaixm^ 11897] 2 Q. B. 384, 0. A). 

(n) Crown Suits, Ao. Act, 1865 (228 & 29 Yict c. l<k), s. 24. The manner of 
amendment is pescrihed by the Exchequer Eule^ 1866, r. 3, and E. S. C., Ord. 
28, applied by Ord. 68, r. 2. 

( 0 } Crown Suits, &o. Act, 1865 (28 A 29 Yiot. e. 194), s. 12. 

(p) Exchequer Buies, 1866, r. 5 (4). 

® /3.dL,?13(4). 
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6S» Only one replication ma^ be filed in each cause, unless sibot. 6. 
the court or a judge otherwise directs, and upon its being filed the EngUah 
cause is to be deemed completely at issue. Informa* 

tions, 

56. After notice of filing has been served the parties may 
proceed to verify their case by evidence (r). ^ The primary method Kridciwe. 
in which evidence is to be given is by affidavit, and the evidence in 

dhief on both sides must be filed in the King's Bemembrancer’s 
Department within eight weeks after issue joined, except by special 
order. But any party may apply to a judge by summons within 
fourteen days after issue joined for an order that evidence as to 
facts and issues specified in the summons may be taken vivd voce at 
the hearing of the cause. No afi&davit is admissible as to the facts 
or issues covered by such order. Any party may also apply for 
an order that any particular witness or witnesses may be examined 
before a special examiner, and in this case the depositions must be 
filed within the eight weeks provided for the affidavit evidence. 

Any party within fourteen days after the closing of the evidence 
may apply for the production for cross-examination of any witness 
who has made an^ affidavit, and the judge may order such pro- 
duction either at the hearing or before a special examiner («). 

The defendant must produce documents which are referred to in Production of 
his answer (t), and not only the documents referring to the property documents, 
claimed, but also anything which might tend to show that the 
defendant is not entitled to righUTwhich he alleges himself to possess 
in or about the subject-matter (a). The court will also order the pro- 
duction of documents which it has reasonable cause to believe 
are not immaterial to the informant's case, though the defendant 
has sworn them to be so (b). 

57. Within eight weeks after the closing of the evidence the judgment, 
informant should set down the cause and serve a subpoena to hear 
judgment upon the defendant or his solicitor. If he does not, a 
defendant may set the cause down and serve the subpoena on the 
informant and any other defendants. The subpoena must be served at 

least ten days before the return thereof (c). If the informant thinks 
that no evidence is required, he may set down the cause for hearing 
on ii^rmation and answer by order of course obtained from tho 
KingTBemembrancer’s Department, and in that case he does not 
Fervo a subpoena to hear judgment. 


(r) Exchequer Buies, 1866, r. 9, where forms of replication aro given. 

(«) Ibid>, T, 10. As to affidavits, see also R. S. 0., Old. 38, applied by Ord. 
68, T. 2. The procedure was discussed in A.-G. v. MetJ<mvl%tan Bait, Co. 
(1880), 5 Ex. D. 218, 0. A., where Jdssel, M.B., at p. 224, thought that, since 
the Judicature Acts, the onus rested on the person opposing tlie application that 
evidence should be taken vivd voce to show why it should not be so taken. Eut 
the accuracy of this opinion seems to be more than doubtfuL The Judicature 
Acts and Buies have nothing to do with the piactioe on English informations 
except so lor as they are specially applied ; see p. 21, ante, 

J A.-Q. Y. /^mbe (1838), 3 T. & 0. (SZ.) 162. 

A.-G. V. Newcai(le~upon~Tyne Coloration, [1897] 2 Q. B. 384, 0. A. 

A.-C. ▼. Emereon (1882), 10 ^ B. D. 191, 0. A. 

Exchequer Bulee, 1866, r. 11, where a form of subpoena to hear judgment 
M found 

^ E.L.— -E. 
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58. Costs may be awarded to or against the Crown (tO* In the 
foimer case the taxing master gives a certificate of the costs allowed, 
and the solicitor of the department concerned may sue out a 
subposna for the oosts, leading to attachment in default of 
payment (c). 

Where the Crown does not proceed with an information, but does 
not actually withdraw from the cause, the court has no power to 
dismiss the cause with costs against the Crown (/). 

59. An appeal is lodged and prosecuted in the ordinary 
way(//). There is no provision for an application for a new 
tiiiil. 

60. An English information does not abate on the demise of 
the Crown Qi). If for any other reason it abates or becomes defec- 
tive, an order to the effect of an order to revive or of a supplemental 
decree may be obtained as of course on the allegation of the fact of 
abatement or defectiveness, and such order is equivalent, for the 
purposes of service and appearance, to an information filed on the 
same date, and to which the pervious who would be defendants to 
an information of revivor or supplemental information were defen- 
dants. Any person under no disability, or under the disability of 
coverture only, who is served with the order, may apply to the 
court or a iudge for its discharge within twelve days after service ; 
a person under dibahiliiy, other than coverture, may apply similarly 
within twelve days after service for the appointment of a guardian 
ad Idem, and until the expiry of such twelve days the order is of no 
effect against such person (t). 


Part II. — Petition of Right. 

ShCT. 1 , — Nature and Subject-matter of Petition of Pifjht. 

61, A petition of right is the process by which property c f any 
kind (including money or damages) is recovered Irom the town, 
whether the basis of the claimant’s title be legal or equitabl^). 


{d) Grown Suits Act, 1855 (18 & 19 Yiot. o. 90), ss. 1, 2 ; Queen’s 
Kemombrancer Act, 1809 (22 & 23 Yict. c. 21), s. 21 ; E. S. 0., Ord. 65, applied 
by Ord, 68, r. 2. ‘ For tables of fees and costs, see the schedules to the Exchequer 
Eules, 1865 and 1866. 

(e) Exchequer Eules, 1866, r. 21, where a form of subpoena is given. The 
costs are now taxed by a taxing master, and not by the King’s Eomombrancor. 

(/) A.-O. y. WiUiamaon fl&89), 60 L. T. 930. 

(c) E. S. 0., Ord. 68, apphed by Ord. 68, r. 2. 

(A) Stat. (1702) 1 Ann. o. 2 (stat. 1, c. 8, EufF.), s. 6. 

(;) Crown Suits, &o. Aot, 18G5 (28 & 29 Yiot. o. 104), s. 23; Exchequer Eules, 
1866, r. 13 (1)~(3). 

(ft) Staundford, Prerogative, 72 b ; Com. Dig. tii Preerog. D, 78 ; 3 Bl. Com. 
256 ; Chitty, Prerogatives of the Crown, 340 et aeq, ; Tobin v. S. (1664), 16 O B. 
(N. 8.) 810, at p. 357. It is erroneous to suppose that a petitkm of right will lie 
for matters which are of grace and not of right (Z>9 Bode Waron) v. E. (1848), 13 
Q. B. 864, Ex. Oh., at p. 387, n. ; Feather v. E. <1866), 6 B. ft S. 257). 
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A petition of right will He for the recovety of lan^s or other 
corporeal hereditaments (Q, whether before or after office found (?n), 
of mcorporeal hereditaments (n)} of chattels real (o), of speoido 
chattels (p) and, perhaps, their value, if converted (g), and of money 
claims in general (r). Among money claims for which a petition of 
right is available may be specified claims for liquidated sums due 
under contracts (s), claims for payment for services rendered (t), for 
unliquidated damages for breach of contract (a), for the personal 
estate of deceased intestates (t), for dues and duties of all kinds 
which have been paid to the Crown (a), for compensation for land 


(0 Bro. Abr. tit. Fetioion et Monstrana de Droit ; J)oe d. Zeffh y. Roe (1841), 
8 M. & W. 679 ; Monckton v. A.-G, (1860), 2 Mac. & G. 402. 

(m) Bro. Abr. tit. Traverse de Office etc, 18; Oom. Dig. tit. Frserog. D, 78; 
Hamer v. R. (1886), referred to in Bobertson, Civil Pioooedinga by and 
against the drown, 333. 

(n) Bro. Abr. tit Poticion et Monstrans de Droit; Go. Ent lit. Petition de 
Droit; Widcs and Dennis Case (1689), 1 Loon. 190 (rentoharge) ; Eitehearbert, 
Ghand Abridgment, 19 (seigniory) ; Re Brain (187 1), L. B. 18 Ki, 389, and Jamee 
V. R. (1877), 6 Oh. D. 163, 0. A. (gales). 

(o) 37 lib. Ass. pi. 11, Y. B. M. 9 Hen. 4, pi. 17 ; Y. B. T. 9 Hen. 6, pi. 15 ; 
Y. B. P. 7 Hen. 7, pi. 2 ; Canterbury (Viscount) y. A,-G, (1843), 1 Ph. 306, 325 ; 
Re Gasman (1881), 17 Oh. D. 771, 0. A. 

(p) Staundford, Pierogative, 76 b, 76 ; 2'ohin v. R. (1864), 16 0. B. (ir. 8.) 
310, atp. 367 ; Feather v. R. (1866), 6 B. & S. 257, at p. 294; Thomas v. B, 
(1874), L. B. 10 Q. B. 31, at p 36. 

(q) Tobin V. i2., supra ; Feather v. J?., aupra. See also the unrepoited oases 
citea in Bobeitson, Civil Proceedings by and against the Grown, 336, where the 
opinion is expressed that probably tho remedy by petition of light does not 
extend to compensation or damages for the conversion of propeity. 

(r) De Bode*s {Baron) Case (1846), 8 Q. B. 208, at p 271 ; Feather v. B., supra. 

(a) Thames Ironworks and Shipbuilding Co. v. R. (1S69), 10 B. & S 3.} (oxtins 

under a shipbuilding contiact) ; Yeoman v. B., [1904] 2 H. B. 429, C. A. 
(demuiiage under a ^aiteipaitv). 

(0 This statement is snbjeot to the exceptions mentioned at p. 29, post. 
Several unreported cases where the fiat was granted to petitions of light of thiB 
nature will be found m Boboitson, Oivil Proceedings by and agamut the Grown, 
338. 

(а) This much-disputed matter was settled in Thomas y. B., supra^ where 
most of the earlier authorities were disoussed, and in Windsor and Annapolis 
Bail, qh y. B. and Western Counties Rail. Co, (1886), 11 App. Gas. 607, P. 0.; 
see alSb Chwrdiward v. B. (1866), L. B. 1 Q. B. 173 ; Eyre and Spottiswoode 
y. B. (1887), 3 T, L. E. 6, 804,447, 0. A. ; A.-G. y. Stewards A Co., Lid. (1901), 
18 T. L. B. 131, H. L. For precedents, see Bobertson, Civil Proceedings 
by and against the Grown, 401 et seq. 

(б) Such petitions are usually assigund to the Chancery Division (compare 
Manekton y. A.^G,, «mra). Claims of this nature are subjected to the ordinary 
period of limitation by the Intestates Estates Act, 1884 (47 A 48 Yict. o. 71), 
s. 3. For precedents, see Bobertson, Civil Proceedings by and against the 
Grown, 416. 

(e) Except in oases where there is another statutory method of recovery 
provided, as in the case of inoome tax; see p. 29, post. Instances are Perdhai 
y. B. (1864), 3 H. &. 0. 217; Perry's Exeev^s y. B. (1868), L. B. 4 Exch. 27; 
De Lancey v. B. (1872), L. B. " Exch. 140, Ex. Oh. ; Crossman y. B. (1886), 18 
Q. Du 266; and Stern v. B., [1896] 1 Q. B. 211 (probate, legacy and succession 
du^) ; Winans v. B., [1908] 1 K. B. 1022, 0. A. (estate duty) ; DuJeson y. B, 
(1866), 11 H. L. Gas. 176 (excise duty) ; Maikin y. B„ [190g 2 K. B. 886 (oom- 
pensa^on under the Lioensi^ Aot, 1904 (4 Edw. 7, o. 23) ; Peninsular and 
OrisHtdi ^eam Naviqodion Cm. v. B., [1901] 2 K. B. 686 (light dues); 
3Mtn« y. B. (1879), 4 Ex. D. 262, 0. A., fund Horthwn Bridge Co, v. B. (1886b 
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matterof 
Petition of 

When it lies. 
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Skot. 1. taken by the Grown ( d ), for pensions (e), for sums alleged to be due 
Nature and by the Postmaster-General (/), for claims relating to naval prisoi 
SuWeet- and for claims relating to colonial stock or any dividend thereon (p), 
mMwr of Where a claim is on the borderline between contract and 
^ aSht Crown to grant the fiat, in order 

^ * that the matter may be discussed, and to take its objection by 
demurrer on the pleadings (h), ^ » 

It would seem that where a claim to movable proper^ arises 
in a British colony or dependency a petition of right will lie in 
respect of it, if the sum claimed is chargeable on the Imperial 
and not on the local revenues (i). Where the claim relates to land 
situated abroad a petition of right in respect of it will not lie i^ 
this country, except, it would seem, whore the land is vested in 
the Crown for Imperial purposes and not in the Crown for local 
purposes or in the local Government (k). 

When it does 62. Since the King can neither do nor authorise a wrong, a 
not lie. petition of right will not lie for damages for a tort alleged to have 
been committed either by the Crown or by a servant of the Crown 
acting by the Crown’s authority {1), On this principle a petition 

66 L. T. 769 (tolls). Othor (unreported) instances of different kinds will be 
found in Hobertson, Civil Proceedings by and against the Ci-own, — 245. 

(d) Blundell v. 11, [1906] 1 K. B. 515; compare Incorporated Society v. R** 
[1900] 1 1. B. 404, 0. A. 

(e) Subject to what is said at p. 29, poet ; see Oldham v. Lord» of the 
TreoAury [%ntra 1800 -1827), cited 6 8im. 220 ; Owim v. /?., [1900] 2 I. B. 513. 

U) I^oeimaster-Oen&'aly. Great Western Hail. (/o.(188{y, 5 T. 1j. B, 714, H.L., 
and he St. James and Fall MaU Electric Lighting Co., [1901] W. N. 68 (under 
the Telegraph Acts) ; Clogher Valley Tram Co, v. M. (1892), 30 L. B. Ir. 316 
(under tho Post Office (Foicels) Act, 1882 (45 & 46 Yict. c. 74) ). 

(y) By the Colonial Stock Act, 1877 (40 & 41 Viet. o. 59), s. 20), which 
provides that the ceitiiicate of tho jude^eut (see p. 34, post) in such a case is 
to be left with the le^istiar of the stock instead of the Treasury, and the judg- 
ment is to be complied with by him or by some other agent of the ooloniul 
Government having possession in England of moneys belonging to that 
Government. 

(/i) Seethe case of Hariis'e Petition of Right (1903), not reported, which is 
discussed in Bobertson, Civil Proceedings by and against the Crown, 341. For 
other cases where the claim savoured of tort, but where the Grown allowed 
the petition to proceed, see Windsor and*Annapolis Rail. Co. y. R, and 0ett«m 
Counties RaU, Co. (1886), 11 ^p. 'las. 607, P. 0., and West Rand Central Gold 
Mining Co. v. R., [1906] 2 K. B. 891. 

(t) There is little authority upon this point ; but see Frith v. R. (1872), L. B. 
7 Exch. 365; Boss y. Secretary of State for India in Council (1875), L. B. 19 Bq, 
509, at p..d35; Dickson y. R. (1865), 11 H. L. Cas. 175; and the unreportM 
cases of Bushe v. R. (1869), ana Ryland y. R. (1883), referred to in Bobertson, 
Civil Proceedings by and against the Crown, 340. 

(k) Re Holmes (1861), 2 John. & 9. 527 ; Lautour v. A.-G. (1665), 5 New Bep. 
102, 231, 0. A. ; Reiner y, Salishuty {Marguie) (1876), 2 Oh. P. 378. The 
exception added in the text is not inconsistent with Re Hdmee, Mfpre, where 
the land was vested in the Ciown by a colonial Aot for the puxpoeee cl the 
colony, and therefore wae only technically rested in the mpeiiid C^wn. 
Where land, though situated in a colony, is rested in the Crown for Imperial 
purposes, a jud^ent against the Crown on a petition of right in England will 
operate effectually to put the Crown out of possession. 

(i) Canterbury {Viecowit) r. A.-G. (1843), 1 Ph. 306; Tobin r. R. (1864), 16 
0. B. (n. s.) 310 ; Feather r. R (1865), 6 B. & S. 267. woper remedy in 
eudh a case is by action against the person who committed we alleged tort, 
since, as the Crown cannot authorise a wrong, it follows that a serrant of the 
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of right will not lie for the alleged infringement of a patent by the 8m I. 
C^wn or its servants (m ) ; but in a proper ease the Crown has Nature and 
sometimes agreed to be bound by the result of an action for Subject- 
infringement brought against one of its servants (n). 

Military, naval, and civil officers of the Crown are dismissible at 
will (o), and no petition of right can be brought by them to recovej * 

pay, pension or other sums to which they claim to be entitled for 
their services, or damages in respect of their dismissal (p). Neither 
have they any right of action for breach of an implied warranty of 
authority against the officer who engaged them (q). 

Petition of right has also been held to be inapplicable to a claim 
^ a share of funds paid to the Crown under treaty with a foreign 
power (r) and to a claim for damages for property seized by the 
Government of a foreign country which subsequently came under 
the sovereignty of the Crown by conquest (s). 

There are cases where a claimant is entitled by statute to 
sue the Government department or officials concerned (t), and there 
it would seem that the remedy by petition of right is taken away. 

The same principle applies where a special statutory means is ■ 
provided for recovering property from the Crown itself (a). 


Crown oannot plead the Crown’s authority in his dofonco. In some British 
possessions, however, proceedings equivalent to a petition of right may, by 
statute, he brought against the Crown or its representative (II v. Wdliaim (18S4), 
0 App. Cas. 418, P. O.^ew Zealand) ; Farndl y, JBoiman (1887), 12 App. Cas. 
648, Jp. C. (New South Wales) ; A.~G, of the Strath Settlement y. Wemtjee (1888), 
13 App. Cas. 192, P. C. (Straits SettlementU. Hittihewage Siman Appu v. 
Queen's Advocate (1884), 9 App. Cos. 571, P, 0., will be found, when examined, 
not to be opposed to these oases. 

(m) Feather v. B. (1865), 6 B. & S. 257 ; and see Dixon v. London Small Arms 
Co, (1876), 1 App. Cos. 632. 

(«) See the uuieported cases referred to in Eobeitson, Civil Proceedings by 
and a^inst the Crown, 332. 

(o) This general principle is subject to certain statutory exceptions, rendeiing 
certain ofBcei'S, usually judicial, iiiemovable by the Crown. For the principle 
aud the exceptions, see title Coitstitutional Law, Yol. YIL, p. 22. 

(p) Re Tigndl (1876), 3 Ch. D. 164 ; Ih Dohse y. B. (1886), 66 L. J. (a B.) 
422, n., H. L. ; MticheU v. B, (1890), cited [1896] 1 Q. B. 121, n., 0. A. ; and 
Smith y. Lord Advocate (1897), 25 B. (Ct. of Sees.) 112 (military oflicors) ; 
Skenten y. Smithf [1895] A. C. 229, P. C. ; Dunn y. JR., [1896] 1 Q. B. 110, C. A. ; 
Oouid y. Stuart, [1896] A. C. 575, P. C. ; Young y. Adams, [1898] A. C. 469, 

P, 0* ; Young y, WodUr, [1898] A. 0. 661, P. 0. (civil servants). The principle 
of ti^ese cases is equally applicable to naval ofilcers. See also the Superannua- 
tion Act, 1834 (4 & 5 Will. 4, c. 24), s. 30 ; Edmunds v. A.-G, (1878), 47 L. J. 
(OE.) 345; Ovo]^ v. R, (1680]|. 14 Ch. T). 311. A scries of unreporiod coses 
will be found in^bertson, Civil Pioceedingsby and against the Crown, 357, 359. 

(g) Ihitm y. Macdonald, [1897] 1 Q. B. 555, C. A. 

(n be Bode (Baron) y, B, (1651), 3 H. L. Gas. 449 ; Rmtomjee y. B, (1876), 2 

Q. B. D. 69, 0, A. 

h) West Band Central Odd Mining do. y. B,, [1903] 2 K. B. 391. 

( t ) See titles Cowstitutional Law, Vol VI., p. 414 ; Publio ATnnoMmEs 
AMD Pum^o OiTiOEEB ; Be Bode (Baron) y. B,, supra; Frtih y. B. (1872), L. £• 
7 Exjdi, 365. 

(a) As, for instance, by the National Debt Aot, 1870 (33 & 34 Viet. o. 71), 
B. 55, and Acts rating to income tax. Cases as to income tax iu this 
connection are Holhom Viaduct Land Co, y. B. (1887), 52 J. P. 341, and Uwtiof 
y. B, [1903] 1 K, B. 514, 0. A« 
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Sect. 2. — Procedure, 

63. The plaintiff in a petition of right is at the present day 
entitled the suppliant. He may, it seems, be either a British 
subject or an alien (6). A petition of right may be brought by the 
executor, administrator, or other representative (o), or by the 
ossimee (d) of a claimant « 

The petition may be lodged against the King either in his 
public or in his private capacity, according as the subject-matter 
concerns liim in the right of his Crown and Government or in 
respect of his private property or matters affecting him as an 
individual (e). It would seem that it will not lie against him for 
property received by his predecessor (/), and will abate on th{> 
demise of the Crown (g). 

Where the property in dispute has been granted away or dis- 
posed of by the King or his predecessors, a cojjy of the 
petition and ffat may be served on the person in the possession or 
enjoyment of the property, who may bo required to answer 
thereto (h). 


Petition. 64. A petition of right may be entitled either in the 
King’s' Bench Division or in the Chancery Division, as the sup- 
pliant thinks fit, according to the subject-matter (0, or in the 
trobate, Divorce and Admiralty Division, if it relates to naval 
prize It should be addressed to the King, should state the 
Christian name and surname and usual place of abode of the 


(6) Jte B, and von FraniziuB (1858), 2 Do Q. & J. 126 (Prussian); Ve Dohs^ v. 

(1886), 66 Tj. J, (q. B.) 422, n., II. L. (Austrinn). The older authorities which 
speak of the suppliant as a “subject” — namely, Staundford, Prerogative, 72 b 
et teg. ; 3 131. Com. 2o6 ; Chitty, Prerogatives of tho Crown, 340, 341~do not 
really throw much light on the matter, if it is considered that in earlier times 
the Tight of an alien to maintain even a personal action was by no means admitted. 

(c) De Bode {Baron) v. It. (1848), 13 Q. B. 864, Ex. Ch. ; and see the cases as 
to the recovery of tlie personal estate of intestates, p. 27, ante. 

(d) Be Bolt (1869), 4 De G. & J, 44. 

(e) Petitions of Bight Act, I860 (23 & 24 Yiot. o. 34), ss. 11, 13, 14. 

(/) A.-G. V. KoMer (1861), 9 H. L. Cos. 664 ; compare also Byv « ▼. 
Wdh'ngton {Duke) (1816), 9 Beav. 670, at p. 601. But see the wording of s. 6 of 
the Petitions of Bight Act, 1860 (23 & 24* Viet. o. 34). 

(jr) This seems to follow from Uiofact that a petition of right can only proceed 
by ^e flat of the Sovereign, which is a personal authorisation given by the 
individual monarch, but no doubt his successor could adopt his fiat. 

(h) This pi'ocoduro, which was first introduced by the Petitions of Bight Aot, 
1860 (23 & 24 Viet. o. 34), s. 6,* was intended to take the place of the ecvrefaciaa, 
whereby the Kingli grantee was brought before the court. It is confined 
strictly to cases where there has been a grant or diB]>osal of the proper^ in 
question by the Crown. Instances of such joinder are Kirk v. A., A.'G. v. 
Kirk (1872), L. B. 14 Eq. 658 (misjoinder of a military engineer); Be Goman 
(1880), 16 Oh. D. 67; (1881) 17 Ch. D. 771, 0. A. (joinder of tho Treasury 
Solicitor on a claim to an intestate’s property) ; and* Be Banda and Kirwee 
Kinloch v. B., [1884] W. N. 60, 0. A. (joinder of the Secretary of State 
for mdia as possessor of certain booty olaimed from the Oown). A person 
who is misjomed con, it seems, demur {Kirk v. A., supra, at p. 663, per 
WiCKENS, Y.-O., appears to be inconeot), or apply to be struck out under 
B. S. 0., C)rd. 16, r. 11. An interested person, who is not joined, can apparently 
apply to be joined. 

(«) Petitions of Bight Aot, 1860 (23 & 24 Yiot. c. 34), s. 1. ‘ 

(k) Naval Prize Aot, 1664 (27 & 28 Yiot. e. 26), s. 62. 
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suppliant and of his solicitor, if any, and should set forth with con- 
venient certainty the facts entitling the suppliant to relief (2). 

It may conclude either with a general prayer that it. may be 
indorsed ** let right be done,'* the speciiio claims being set out in 
the body of the petition, or with a special prayer. In either ease 
any claim, whether substantive or ancillarjr, may bo made which is 
not incompatible with the Crown’s prerogative or does not lie outsidh 
the matters which are properly the subject of a petition of right. 
It must be signed by the suppliant, his counsel or solicitor {m), 

65. The petition must be left with the Home Secretary for 
submission to the King, with a view to its receiving the fiat if the 
Xing thinks fit (a). The King may grant or refuse his fiat at his 
pleasure (o), and it cannot be said to be absolutely the duty of the 
Attorney-General to advise the grant of the fiat in every case where 
the petition discloses a reasonable and probable ground of claim (p). 
The fiat may be granted to the whole or part of the petition, and 
may be either absolute or qualified, and the qualification may be 
of any nature, either forming part of the actual fiat or consisting 
of an intimation given when the petition is returned to the sup- ' 
pliant with the fiat(q). Until the fiat has been granted the 
petition cannot be set down for trial (/*). 


(T) Fotitions of Bight Act, 1660 (23 & 24 Yici o. 34), s. 1. A petition of 
ight should set out the suppliant’s claim with even more clearness and 


rigl 

ceitainty than an ordinary statement of claim, siuco the Oi own’s advisers have 
to depend upon it to show them whether such a cose is disolosod as to justify 
them in recommending the King to giant his fiat. The view that looseness of 
diafting is pomiihsible is eiioiieous ( West Rand Central Qold Mining Co* v. 7?., 
[1905] 2 K. B. 391, at p. 399). Tohn v. R. (1S63), 14 0. B. (n. 8.) 506, at 
pp. 519, 524, is not conttary to this ; the observations there only refer to the 
particular petition of right which was then before the Ooiiri See also the 
unrepoited judgments of tho 0. A. in De Dohsiy. R. (1885), I T. L. E. 609, 
0. A., cited in Kobertson, Civil Froceediu^ by and against the Crown, 374. 
For a form of petition, see Fetitions of Bight Act, 1860 (23 & 24 Yiot c. 34), 
Sched., No. 1 ; and for numorous precedents, see Bobertson, Civil Froceedings 
by and against the Crown, 401 ef teq. 

(m) Fetitions of Bight Act, 1860 (23 & 24 Yict. c. 34), s. 1. 

(n) Ihid.^ s. 2. The Home Secietary is not liable to an action at the suit of 
the suppliant for advising the King not to grant his fiat [Irwin v. Qrty (1862), 
3 F. d; F. 635 ; contrast Fulfm v. Norton, [1908] A. 0. 451). It is doubtful 
whether a mandamus would lie to compol him to submit the petition to the 
King if he failed to do so, see Re Mitchell (1S96), 12 T. L. B. 324, 458, 0. A. 

(o) Tohin V. R., mpra. Certain observations in Rt/vei v. Wdhngton {D^ike) 
(1846), 9 Beav. 679, at p. 600, and Re Nathan (1884), 12 Q. B. D. 461, at 
p. 479, Cl A., ore, it is submitted, erroneous in suggosting that thoro is any 
limit to the absolute discretion of toe Crown. There is no means by which 
any court could control the Crown in its grant of, or refusal to grant, the 
fiat. 


(n) It has been suggested that it is the duty of the Attorney-General to 
ndvise the Crown to grant its fiat to all petitions except those which Sen 
fiivolous ; but it is doubtful whether there is any real ground for this view. 
In any case the Attorney-General oouldonlyberes^nsible to Parliament in toe 
matter, and not to the courts. 

(?) I^undford, Ftoromtive, 73 a ; Sankere* Caee (1700), 14 State Tr. 1, at 
p. 59. *1910 Crown occasionally, while acting the fiat, in order that the matter 
may come before the oourts, intimates to the suppliant that it proposMtodemnr 
and that, in its opinion, the petition must fail. 

(r) Re Uit^^, at p. 468, 0. A. ' 


Sbot.A ^ 
Proeedm 


Fiat. 
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Grown Practice, 


* Sect. 3. 
Procedure. 

Piece of trial. 


Filing and 
deUveiy, 


Pleading, 


66. A petition of right, if entitled in the King’s Bench Biyieion, 
must state the venue in the margin (a). It would seem that the 
King may, by way of qualification to his fiat, order the trial to 
take place at some other venue than that stated in the margin, or 
fix a venue if none be so stated (a), and also that the £^g may, 
under certain conditions, order by his fiat that the trial shall take 
jfiace elsewhere than in England (b). If the Crown or the suppliant 
desire to change the venue after fiat, the procedure, it seems, is by 
petition to the Lord Chancellor, who may thereupon, if he thinks fit, 
change the venue (c). 

67. Tlie petition is filed in the Writ, Appearance, and Judg- 
ment Department of the Central Office {d). A copy^ of the petitioE 
and fiat must be left with the Treasury Solicitor, with an indorse- 
ment praying for a plea or answer within twenty-eight days, and 
a copy must also bo served on any third party, with notice to 
appear within eight days and to plead or answer thereto within 
fourteen days (c). 

68. The petition may be answered by way of answer, plea or 
demurrer in the Chancery Division, or in the King’s Bench Division 
by way of plea or demurrer, or by both plea and demurrer by or 
in the name of the Attorney-General on behalf of the King or by 
or on behalf of the third party, and the same matter as would be 
sufficient ground of answer or defence in point of law or fact to such 
petition on behalf of the King may be alleged on behalf of the third 
party (/). The Crown can exercise all its prerogative rights in the 


(s) Petitions of Bight Act, 1860 (23 & 24 Viet, o, 34), 8. 1. 

(a) See Ife Fering (1837), 2 M. & W. 873 ; and oompare the Petitions of Bight 
(Ireland) Act, 1873 (36 & 87 Viot. c. 69), s. 2. It does not appear that the 
Petitions of Bight Act, 1860 (23 & 24 Viot. c. 34), s. 1, by providing that the venue 
should be stat^ in the margin' affected the Crown’s prerogative to grant the 
fiat with such qualifications as it chose, including a qualification involving a 
change of venue (see p. 31, owfe). 

{J}) The opposite view has been prevalent but, it is submitted, is mcorroot, 
since the power of the Grown to grant a qualified fiat seems to be unlimited 
(see p. 31, ante). But it is suggest^ that the conditions of the eneroise of the 
power are that the matter must be within the cognisance of the court to which 
it is sent, that its trial there does not conflict with the local law, and that the 
satisfaction of the judgment, if against the Grown, will fall on the Lnperial 
revenues. 

(c) Petitions of Bight Act, 1860 (23 & 24 Viot. a 34), ss. 3, 4. For forms, 
see Bobertson, Civil Proceedings by and against the Grown, 415. 

\d) Practice Masters’ Buies, r. 15; Ohanoery General Order, February 1, 
1862, r. 1. If the petition is in writing, a printed copy must also be med 
The fees are £1 (impiossed) for the petition and 5«. for each copy for 
service. 

(e) Petitions of Bight Act, 1860 (23 & 24 Viet. o. 34), ss. 3, 5. Tho 
eopies served must be sealed at the Central Office (Chancery General Order, 
February 1, 1862, r. 3). For forms of indorsement and of appearonoe of a 
third party see the schedule to the Aot, Nos, 2, 3, 4 ; and see also B. 8. 0., 
Ord. 12. 

(/) Petitions of Bight Aot, 1860 (23 ft 24 Viet. o. 34), s. 6. It has hitherto 
been tho practice oi the Grown and third parties to demur, if so advised, 
in spite of the general abolition of demurrers, and in spite of tiie fact that 
e. 7 of the Act applies the current praotiee to petitions ol right (see n 33, 
FM«). 
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matteif o! pleading, such as pleading double and denying in general i3ier. ». 
terms (g)» At common law the Grown never counterclaims, but has frocedsre* 
done BO in the Chancery Division. It is entitled to plead a set- — 
offW. 

A petition of right cannot be amended, unless a fresh fiat is 
obtained to the amended petition (i). 

* Applications to obtain extension of time for pleading should, 
it would seem, be made summons to a judge in chambers, 
and not to a master, but the practice is to make them to the 
latter. 

69. The laws and statutes in force as to pleading, evidence. Practice 
nearing, and trial, security for costs, amendment, arbitration, special generally 
cases, the means of procuring and taking evidence, set-off, and 
appeal in actions between subject and subject, and the practice and 
course of procedure of the courts for tho time being in reference 

to such actions, is, unless the court otherwise orders, applicable to 
petitions of right ; but the subject is not to have any remedy against 
the Crown to which he would not have been entitled before the> 

Petitions of Eight Act, 1860 (/r). 

70. The practice is for the suppliant not to take out a summons interlocntory 
for directions (Z), but applications by the suppliant or the Crown or 

a third party are made in the ordinary way by master's summons, 
except as to the place of trial («i) and possibly extension of time for 
pleading («). The Crown or third party can obtain discovery from 

((jf) Tobin ▼. R. (1863), 14 0. B. (n. s.) 505. For procedeuta, see Robertson, 

Civil Proceedings by and against the Crown, 402 

Qi) Petitions of Right Act, 1860 (23 & 24 Yict. c. 34), s, 7 ; De Lancey v. R. 

(1871), L. R. 6 Exoh. 286, at p. 288 ; Rustomjee v. R. (1876), 1 Q. B. D. 487, at 
p. 491. 

(«) Obviously the suppliant has no right to prosecute a claim which is not the 
same as the claim which the fiat permitted Him to prosecute, and s. 7 of the 
Petitions of Right Act, 1860 (23 & 24 Yict. o. 34), cannot aRect this. In Re R. 
and Canterbury [Viscount) (1840), 1 Coop. temjp» Oott. 143, at p. 146, the petition 
was amended oy the consent ol the Attorney-General, though it seems cloar 
that he had no TOwer to give such consent ; see the unreported cases cited 
Robertson, Civil Proceedings by and against the Crown, 390, 891. 

(fc) 23 & 24 Yict. 0 . 34, s. 7 ; Tohn v. R., supra ; Tomline v. R. (1879), 

4 X). 252, 0. A. S. 15 ol the Act (repealed by the Statute Law Revision 

and Civil Procedure Act, 1881 (44 & 45 Yict. o. 59)) gave the judges (now 
the Rule Committee) power to make rules for petitions of right. The only 
rales made under this power were the Chancery General Order, Pebmaiy 1, 
lg62, which is still in force. The effect of the above>cited provision is, it is 
submitted, to apply to pebtions ol right the rubs of practice (see title PiucniOB 
AND J^ooBDUR]^, which are from time to time cuneat with regard to the 
matters specified, subject always to the special nature of a petition of right, the 
Petitions of Bight Act, 1860 (23 & 24 Yict. o. 34), and the general prerogative 
rights of the C^wn. 

J l) A summons for direotions has been taken out by a suppliant in one cose 
y, and it was there dismissed by ^e master on objection l^en on bel^lf oi 
the drown on the ground that the manner in which a Petition of Bight is 
launched is inconsisront with such a summous, and that the time and milliner 
of pleading are fixed by the Petitions of Bight Aot, 1860 (23 d; 24 Yict. o. 3^). 

[Ihia point, however, cannot be considered as settled.->EDS.] 

‘m) See p. 32, aide, 

n) See where it is suggested that the usual practice is etioneous. 
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SCOT.S. 

Prooednre. 

Trial. 

Security for 
costs. 

Limitation of 
action. 


Judgment. 


the suppliant, but the suppliant is not entitled to discovery against 
the Crown (o). 

71. A petition of right is entered and set down for trial like an 
ordinary action, and is tried in the ordinary way, unless the Crown 
demands a trial at bar(p). 

* 72. The suppliant, but not the Crown, can be called upon t6 
give security for costs (q), 

73. The Limitation Act, 1623, does not apply to petitions of 

right (?•), but petitions of right for the recovery of the personal 
estate of a deceased person aro subject to the same limitation as 
actions for the same purpose brought against a subject (s). * 

74. If the Crown or a third party fails to plead, answer, or 
demur in due time, the -uppliant may apply to the court or a judge 
for an order that the petition may be taken as confessed, and the 
court may so order. The order may be afterwards set aside on such 
terms as the court thinks proper (t). 

The judgment may declare that the suppliant is or is not 
entitled to all or any of the relief prayed, and a judgment that he 
is entitled to relief will have the effect of a judgment of amoveas 
manu8(u). The judgment must be certified, on the application of 
the suppliant, by one of the judges of tho court in which the petition 
was presented, either to the Treasury or to the Treasurer of the 
King’s Household, according as the petition was addressed to the 
King in his public or in his private capacity. It thereupon becomes 
the duty of the recipient of the certificate to see that the judgment 
is satisfied (x). 


(o) Thomas v. B. (1874), L. B. 10 Q. B. 44 ; TowUne v. B. (1879), 4 Ex. D. 
252; A.-O. v. NewcastJe-upon-Tyne Corporation^ [1897] 2 Q. B. 38-4, 0. A., at 
p. 395. The matter is more doubtful in Chancery; contrast A.’-G, v. London 
Corporation (1850), 2 Mao. & G. 247, at p. 259, and A.~Ct. v. Olapham (1853). 10 
Haie, App. XL, at pp. Ixyiii., hex. 

E See p. 33, ante. The hearing foe is £2. 

Tomline v. B., eupra, at p. 264. 

Buetomjee y. B. (1876), 1 Q. B. D. 487. The criticism on this decision in 
dealing yrith the question of limitation of time appears to be based on a 
misapprehension. The Xjimitation Act, 1623 (21 Jao. 1, c. 16b only ajmlies to 
aotions, and a petition of right is not an notion ; see, generally, title 
Tioir 07 Actions. 

(«) Intestates Estates Act, 1884 (47 & 48 Viet. o. 71), s. 3. 

(<) Petitions of Bight Act, 1860 (23 & 24 Yict. o. 34), s. 8 ; Tobin y. B. 
(1863), 14 0. B. (n.^ 606 ; Be Banaa and Kirwee Booty t Kiidoch y. B., [1882] 
w. "S. 164 ; [1884] W. N. 80, 0. A. The application, it seems, should be made 
to a judge in ohambers, though in the last-cited case it was made by motion (see 
Bobertson, Civil Proceedings by and against the Crown, 394, and the unreported 
case there cited and discussed). 

' (tt) Petitions of Eight Act, 1860 (23 & 24 Viet. o. 34), ss. 9, 10. A judgment 
of amoveas manua (that the hands of the Crown be amoved) puts the Crown 
or its grantee, without more, out of possession (Staundford, X^rogatiye, 77 b ; 
Chitty, Prerogatives of the Crown, 348). Por forms of judgment, see Bobertson, 
ibid., 416 j and compare the similar forms of judgment on traverse of esdieah 
Bobertson, ibid., 460. 

(x) Petitions of Bight Ant, 1860 (23 & 24 Viet. c. 34), ss.. 13, 14. ^or tbe 
form of oertificate see tbid^, Sohed., Ka 5, The pi'ocess of cettitying is usuidi^ 
emitted in practice. 
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75. The Attorney'G’eneral or other person on behalf of the Ban. 2. ^ 
Crown and any third part^ are entitled to recover coete against the Prbcednre. 
suppliant, and the suppliant against the Crown and any third p 

party, in the same manner and subject to the same restrictiona and 
discretion and Under the same rules, so far as they are applicable, 
as are in force for the payment or receipt of costs in proceedings 
fbetween subject and subject (y). * 

Part III. — Proceedings on the Crown Side of 
the King’s Bench Division. 

Sect. 1 . — Scire Facias. 

76. This species of scire facias is employed for the purpose of soirs faeiat. 
rescinding Crown grants, charters, and franchises (a). Such a 

grant, in order to be rescinded by this process, must be of record (5)., 

The proceedings are conducted through the agency of the 
Crown Office, as successor of the Petty Bag Office (c). If they are 
initiated by a subject, the fiat of the Attorney-General must bo 
obtained. Declarations and other pleadings are to be delivered to 
the opposite party and not filed (d). 

The judgment, if in favour of the applicant, orders that the 
Crown grant is to be restored to Chancery, there to be cancelled. 

The parties attend in Chancery, and the seal is cut oil and the 
enrolment vacated (c). 

Sect. 2. — Inquisition of Escheat 
Sub-Sect. 1. — Inqumtion, 

77. In England and Wales, exclusive of the Duchy of inquisition of 
Lancaster, the special commission of escheat (/) is issued by the escbmt. 

(y) Petitions of Right Act, 1860 (23 & 24 Vict. o. 34), ss. 11, 12. These 
pi o visions pi event the application of the Crown’s prerogative, whereby it 
neither paj s nor receives costs. It would seom that the Crown still keeps ite 
prerogative remedies for the recovery of costs, in spito of these provisions, since 
s. 11 does not expressly dopiivo the Crown of the use of those lemedies in the 
(.ase of a petition of light (see H. v. Cowing (1877), not reported, referred to in 
Robertson, Civil Procetdmgs by and against the Crown, 398). 

(a) Instances are Ptier v. Kendal (1S27), 6 B. & 0. 703; Eastern Archipelago 
Co. V. R. (1863), 2 E. &B. 310, 856, Ex. Oh. ; R. v. Hughes (1866), L. R. 1 P. 0. 81. 

Bdre famas on recognisance in the Crown Office was abolished by (hx)wn Office 
Buies, 1886, r, 127 (now 1906, r. 116), and sure facias to repeal letters patent for 
an invention by the Patents, Designs and Trade Marks Act, 1883 (46 & 47 Yiot. 

0 . 67>, n. 26 (1), now repealed by the Patents and Designs Act, 1907 (7 Edw. 7., 
c. 29), Pw sure facias on the Revenue side, see p. 18, mte. ** 

(&) R. V. Hughes, supra. 

\c} See note (1) on p. 37, post 

(a) Petty Bag Act, 1849 (12 & 13 Vict. c. IQO), s. 30. For a form of 
pleamngs, see R. r. Eastern Aichipelago Co., supra. 

(a) Rynner V. R. (1846), 9 Q. B. 523, Ex, Ch. ; R. v. Eastern Archipelago Co,, 
sup^ 

{J\ PrQoeedwge ia oopneotion witii in^uisitiooB of escheat axe governed by 
thel&^eat iVo^ure Buleei 1889, made, under a 2 pf the Esob^Xl^SroepdD;;^ 
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Cbown Pbacticb. 


♦ SBOT.S. Clerk of the Crown in Chancery under the Wafer Great Seal. 

Inaoisitkni After reciting that the King has been given to understand that 

of Esch eat, certain hereditaments have escheated to the Crown, it orders the 
commissioners to inquire by a jury as to the hereditaments of the 
deceased in the county, when and where he died, and whether 
without disposing of such hereditaments by will and without heir, 
amd, if so, the yearly value of the same and of whom they were 
held, whether they have devolved to the Crown by escheat, who 
has received the mesne profits of them, and in whose possession 
they are. It then orders them to seize the hereditaments into 
the King’s bands and to return their inquisition, together with the 
commission, into the High Court. It also gives them power to 
summon witnesses, and orders the sheriff to summon a jury (g). * 

Inquiry. 78. The inquiry is held in public, at a place appointed by the 

commissioners in the county where the lands are situate, and may 
bo adjourned from time to time and from place to place. The 
number of tho jury, which is to be returned and impanelled by the 
sheriff of the county and sworn by the commissioners to give a true 
verdict, is to be twelve, but the commissioners may proceed with not 
loss than nine. It may be discharged by '.he commissioners and a 
fresh jury impanelled. Tho commissioners may take the verdict 
or finding of a majority. The witnesses may be compelled to 
attend by Crown Office subpeena, and their evidence, when they are 
unable to attend, may be taken on affidavit. Any person claiming or 
setting up any title to the hereditaments in question is entitled to 
be heard and may cross-examine any witness by himself, his 
counsel or solicitor. 

Any one or more of the commissioners may, subject to the terms 
of the commission, exercise the powers of the commissioners Qi), 

Entry. 79. Ko actual entry is made unless a tenant is in occupation 

under a tenancy which was not valid or which does not continue 
under the escheat to be so. If a valid tenancy still subsists, the 
tenant is asked to attorn to the Crown u)> 

Beiun. 80. The inquisition is to be in writing or print, or both, under 

the hands and seals of the commissioners present and of tho jurors 
concurring therein. It need not be indented, nor need a counter- 
part be delivered to any of the jury. It must find of whom the 
real estate was held, and must contain a finding with respect to 
every other material matter specified in the commission (/c). 

Act, 1887 (50 & 61 Viot. c. 63). See also title Descent and DisTMEUXioBr. 
It was contemplated that rules should also he made for traverse of inquisition, 
but no subh lules have yet appeared. Neither have any rules been made for 
the Duchy of Lancaster; and in the absence of such rules the procedure 
remains as it was before the Escheat (Procedure) Act, 1887 (60 & 61 Yiot. c. 63), 
s.' 3 (8). As to tlie Duchy of Lancaster generally, see title Oonstitutioital 
Law, VoL VIL., pp. 217 e< 9cg, 

(g) For the most recent form of special commission, see Bobertson, Oivil 
f^roceedings by and against the Crown, 448. 

Oi) Escheat Procedure Buies, 1889, rr. 2—9. 

(i) For a form of attornment, see Bobertson, Civil Proceedings by and against 
the Crown, 432, 462. 

(Je) Esolicat Procedure Buies, 1889, rr, 10-^19. For pieoed9»ltti^ Me BebeirlaOQi ' 
Civil Proceedings by and against the Crown, 449, 469* 
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It must be returned, with the commission, into tbe Central Office 
of the Supreme Court of Judicature and filed in the Crown Office 
Pepartment (0* 

81. No proceeding or inquisition is to be quashed or avoided 
by any omission or informality which is capable of being supplied 
or amended, and the High Court of Justice or a judge thereof may 
%iake any amendment or direct any proceedings which may fie 
just. The court or a judge may also at any time direct that the 
inquisition shall stand good notwithstanding any specified defect, 
and such direction is to be indorsed on the inquisition by the 
proper officer and to have effect as part of the inquisition ( 771 ). 

• 82. A melina inquirendum under the same commission, as to 
the whole or any part of the matters specified in the commission, is 
awarded on the fiat of the Attorney-General or by the Lord 
Chancellor. Thereupon the inquest is held de riovo, except so far 
as such award directs that the first or any former inquisition shall 
stand good. The proceedings in such a case are similar to those 
on a first inquest (n). 

83. Any person on whom an inquisition is served, and who 
thinks himself aggrieved by any finding therein, may within six 
months after service, or within such enl 9 .rged time as the court 
allows, file a statement in writing of his objections in the office in 
which the inquisition is filed. The court may then, on application 
on behalf of the Crown or the Prince of Wales, accoi ding ns the 
title of one or the other has been found by the inquisition, appoint 
a fit person to hold an inquiry on notice to the person aggrieved, 
on or near the laud in question, with power to summon witnesses 
and administer oaths. He makes a return to the court, which is 
filed in the office where the inquisition is filed, and the inquisition 
is to be deemed to be altered in accordance with the letiirn ( 0 ). 

84. The procedure in the Duch^ of Lancaster is similar, 
except that the special commission is issued under the seal of the 
Duchy (p). 

Sub-Seoi. 2. — Traierss of Inqimitioru 

85. Any person claiming or setting up any title to the real 
estate or interest therein which is the subject-matter of the inquest, 
W'hether a first inquest or an inquest held under a mekue inquiren- 
dum ^ is entitled to traverse the inquisition or object thereto in such 


(f) Escheat Procedure Buies, 1889, r. 13. The senior clerk of the Crown 
Omoe department has taken over the business of the Petty Bag Office by virtue 
of B. 8. 0., January 80, 1889, and, among such business, the matters connected 
with the return of inquieitions of escheat and subsequent proceedings theiuon, 
which belonged to the common law juiisdiotiou of the Court of Chancery. TfbS 
business of that office, so transfeirod, is governed by the Petty Bag Act, 1849 
(12 & 13 Yiot. 0 . 109), 6S. 29 — 31, 45 (the remainder of the Act was repealed by 
the Statute Law Bevision (No. 2) Act, 1893 (56 & 57 Yict. 0 . 64), and the Petty 
Bog Buies, 1848). 

Cm) Escheat Procedure Buies, 1889, r. 17. 

In) Ibid, rr. 14, 16. 

(o> Qtown Suits, fto. Aot, 1866 (28 & 29 Yict, 0 . 104), s. 69. 

(p) OompBie note (/) on p. 36, ante. 
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manner as may be from time to time directed by the Eules of the 
Supreme Court (q). 

An intending traverser in England and Wales, exclusive of the 
Duchy of Lancaster, must first apply by petition in the Chancery 
Division for leave to traverse the inquisition. His petition must 
set out concisely liis alleged title, and he must show, by affidavits 
and documents, that he has a primd facie case. The petition must 
be served on the Treasury (a). 

The traverse is prepared in a form which has not been affected 
by any of the modern alterations in pleading (i), and the traverser 
labours under the restrictions which are imposed upon those who 
aro pleading against the Crown (c). It must be filed in the Crowq 
Office Department and a copy delivered to the Treasury solicitor (<f). 
Tiio traverser is in the position of a defendant, the inquisition which 
is being traversed being regarded as the Crown’s declaration (c). 

The subsequent pleadings follow in accordance with the ancient 
forms, namely, with the ahsque hoc or sans ceo, or, if the Crown 
admits the traverser’s claim, the Attorney-General files a confession 
on behalf of the Crown (/). 


Tiiai, 86. If the Crown disputes the traverser’s claim, the issues go 

into the King’s Bench Division for trial, in the same manner and 
subject to the same right of appeal as the issues in an ordinary 
action, except that the proceedings are under the general charge of 
the Crown Office Department. The case should be set down and 
notice of trial given, it would seem, by the Crown as being in the 
position of plaintiff (g). 

Judgment, 87. The judgment, if against the Crown after trial or upon 
confession, is one of amoveas manus or ouster le main; if in favour 


{q) Escheat (Procedure) Act, 1887 (50 & 51 Viet, c. 53), s. 2 (2) ; Escheat 
Procedure Rules, 1889, r. 16. The R. 0. have not hitherto dealt with the 
matter, and the old practice must be deemed still to prevail (Escheat (Pro- 
cedure) Act, 1887 (50 & 51 Viet. o. 53), s. 3 (3)). As to objections otherwise 
than by travel se, see p. 37, ante, 

(o) Eor forme of petition and order, see Robertson, Civil Piv'ceedings by md 
against the Crown, 451, 452. As to the eyidence required, see Ex parU 
Webster (1802), 6 Ves. 809; Re ib’adfcr (1816), 1 M.add. 581; Ex parte Qioydir 
UiOrJ) (1819), 4 Madd. 281 ; Be Parry ^ Ex parte Beaufort {Duhe) (1866), L. B. 2 
Eq. 96. 

{h) For a precedent, see Robertson, Civil Proceedings by and against the 
Ctown, 454. 

(r) In partioular, he must not plead double, and must set up a title in himself, 
and not that of a third party (see Robertson, Civil Proceedings by and against 
the Crown, pp. 438, 665, and the unreportod cases there cited). 

(d) Petty Bag Act, 1849 (12 & 13 Vict. o. 109), s. 30. 

(e) See Bankers^ Chae (1700), 14 State Tr, 1; R. v. RoJarfj (1744), 2 Stra. 
^2i)8 ; and the unreported oases in Robertson, Civil Proceedings by and against 
the Crown, 439. 

(./) For forms of these pleadings, see Robertson, Civil Proceedings by and 
against the Crown, 457 — 469. The cheque hoc or sane ceo is that portion of the 
ploading in which the plea alleges that ** without this,*' that is, if the plea set 
up is not true, then the plea of the opposite party is tnie. 

(< 7 ) This was the practice under the old staturas, which were repealed by the 
Escheat (Procedure) Act 1887 (50 A 51 Tiot. o, 53), and it sMist be token atill 
to continue, nntQ altered {ihid., s. 3 (3) ). As to toe Crown In the poai«oB 
(U a plaintiff, see supra» 
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of the Crown, its form is that the inquisition be not quashed, and 
that the hands of the King be not amoved. It is entered in the 
Grown Office Department and enrolled (h)* 

88. Costs may be awarded to or against the Crown, inasmuch 

as the Crown is to be regarded as plaintiff and the traverser as 
^defendant (i). . 

89. The procedure in the Duchy of Lancaster is similar to that 
already described, except that the petition for leave to traverse is 
presented to the Chancellor of the Duchy and the trial of the 
issues takes place on circuit in the Duchy, unless it is removed 
jK> Middlesex (/c). 

Sect. ff. — Habeas Corpus. 

SUD Slot. 1. — Nature and Scope of the Wiit of JIahens Cmpus ad Snhjiriendum, 
(i.) Geneial Nature of the Wnt 

90. The writ of habeas corpus ad subjiciendum, Vflnoh is commowly 
known as the writ of habeas cotpus, is a prerogative process for, 
securing the liberty of the subject by affording an effective means of 
immediate release from unlawful or unjustifiable detention, whether 
in prison or in private custody (a).^ It is a pierogative writ by which 
the King has a right to inquire into the causes for which any of 
his subjects are deprived of their liberty {b). 

It is a remedial mandatory writ by which the High Court and 
the judges of that court, at the instance of a subject aggrieved, 
command the production of that subject, and inquire into the cause 
of his imprisonment (c). If there is no legal justification for the 
detention, the party is ordered to be released (d). 


(7i) For the foitaa, see Robertson, Civil I^oceedings by and against the 
Clown, 460, 461 ; and seo note (it) on p. S4, ante, 

(t) See p. 38, ante; Crown Suita Act, 1855 (18 & 19 Yict. o. 90), es 1, 2. 
Ap<irt from the Oiown Suita A(t, 1855, thexe would bo no costa in such 
pioceedmgs (Ward v. Templeton (1787), Vein. & Sor. 123). 

(^ See p 87, ante. The lomoval la eRccted by n}ittt7ntcs, for a form of which 
see Roboilson, Civil Pioceedmgs by and against the Crown, 442, 461. 

(a) Ji. V. Fen ere (Earl) (1758), 1 Burr. 631. “The provisions made by the 
law tor the hberty of the subject have been found for ages effectual loan extent 
never known in any other country through the medium of the siimmaiy right 
lothevmt of habeas coiptu*’ (B. y. JBatcheldor (1839), 1 Per. & Dav, 616, per 
Loid Denman, C.J., at p. 567). See also Cox r. Hakes (1890), 15 App. Oas. 
506 ; Barnardo v. Ford, Gossagds Case, [1892] A. 0. 326. 

(h) See Crowley's Case (1818), 2 Swan. 1, per Lord Eldon, L.O., at p. 48 ; B. 
V. Coiole (1759), 2 Buir. 8S4, per Lord Manseield, O.J., atp. 866 ; Corner, Crown 
Office Practioe, p. 110. “ If any man be imprisoned by another a cor/me cum 
causa, habeas corpus, oan be granted to those who imprison him, for the 
TTW ought to have an account rendeied to him oonceiuing the liberty of hie 
eubjei^, and the restraint thereof ” (2 Boll. Abr. 69). 

(c) Seoper WiLMOT, O.J., Wilm. atp. 88. 

(a) Several other writs of habeas corpus were known to the common law. 
Thw wore the writs of habeas corpus ad respondendum, habeas corpus ad satis- 
faeiendum, habeas twpus ad proseqvjandtm, habeas corpus adtesiificandum, habeas 
corpus ad dehberandum, and habeas corpus ad faetendum et recipiendum, 
fr^uentfy known as habeas corpus cum cocta. Tneir general object was to 
eeouve the production of an individual before a court or judge for various pur- 
posee, aaiM names of the write indicate. This in modem prootiee is usually 
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skot. 1 91. The writ is Applicable as a remedy in all cases of wrongful 

Habeas deprivation of personal liberty ([e). Where the detention of an 
ConniB. individual is under process for criminal or supposed criminal causes 
aeMnSTacope jurisdiction of the court and the regularity of the commitment 
of the writ, may be inquired into (/). Where the restraint is imposed on eivil 
grounds under claim of authority, the legal validity of such claim 
lUay be investigated end determined (g), and where, as frequentl;^ 
occurs in the case of infants, conflicting claims for the custody of 
the same individual are raised, such claims may be inquired into 
on the return to a writ of habeas corpus, and the custody awarded to 
the person having the legal right thereto {h). In other cases, 
where the personal freedom of an individual is arbitrarily interfere^ 
with by another, the release of the former from the illegal detention 
may be effected by habeas corpus {i). The illegal detention of a 
subject, that is a detention or imprisonment which is incapable of 
legal justification, is the basis of jurisdiction in habeas corpus {k). 

Writ 92. In any matter involving the liberty of the subject the 

»T»iiabie action of the Crown or its ministers, or high officials of the Privy 

feScutiv? Council, or the executive Government, is subject to the supervision 
and control of the judges on habeas corpus (1), It is this fact which 
makes the prerogative writ of the highest constitutional importance, 
it being a remedy available to the meanest subject against the most 
powerful (in). No peer or lord of Parliament has privilege of peerage 

effected by other pioceduro, though Bomo of the writs are still occasionally 
resorted to (3 Bl. Com. 120 et seq, ; Com. Big. tit. Habeas Corpus ; Bao. Abr. 
tit. Habeas Corpus). 

(r) ‘^The great and efficacious writ in all manner of illegal confinement is 
that of habeas corpus ad subjiciendum, directed to the person detaining another, 
and commanding him to produce the body of the prisoner with the day and 
cause of his caption and detention, ad faciendum, subjiciendum, et recipiendum, 
to do, submit to, and roceire whatsoever the judge ox court awarding such writ 
•hall consider in that behalf " (3 Bl. Com. 131). 

i f) See p. 49, post, 
g) Seep. 44,pMi. 
h) See p. 62, post. 
t) See p. 48, post. 

k) This is apparent from the very wording of the writ, which roquires the 
person to whom it is addressed to have the body of the person named therein 
who is taken and detained under your custody, as is said, together with the 
day and cause of his being- taken and detained, to undergo and receive all and 
singular such mnttets and things os the court shall then and there consider of 
concerning him in this behalf.’” See Bamardo v. Ford, Qossage's Oaae, [1892] 
A. 0. 326, per Lord HersOhell, at p. 339. On the same principle that 
the object of the Writ of habeas corpus is merely to protect the libei^ of the 
subject, it has been held that the master of an apprentice was not entitled to a 
writ of habeas corpus for the purpose of regaining the custody of the apprentice 
who had of his own accord entered the service of another person (B. v. 
Reynolds (1796), 6 Term Bep. 497 ; R, v. Edwards (1798), 7 Term Bep. 746 ; 
Ejo parte Lansdown (180^, 6 East, 38 ; Ex parte GUI (1806), 7 East, 376). 

(0 See stat. (1640) 16 Oar. 1, o. 10 ; and p. 43, post. 

(m) '' It is a writ of such a sovereign and foanscendent authority that no 
privilege or person can stand against it ” (Wilm. 88). Precedents are cited 
m Darnel’s Case (1627), 3 State Tr. 1, in wind! the writ of habeas corpus was 
used by subjects against the Crown as early as the reign of Heniy Til. ; see 
also Pry, Beport of the Case of the Canadian Prisoners, lntroducti(Hi, p. 10« 
Daring the Stuart period the writ was frequent^ used «a the <K«istitutioii4l 
remedy in oases of illegal imprisonment by the (xoxm or Qie Executive* In 
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or Parliament against being compelled to render obedience to a writ Saot. 9. 
of habeas corpus directed to him (n). Habeas 

98 . The writ o! habeas corpus ad subjiciendum^ unlike the other 
writs of habeas corpus^ is a prerogative writ, that is to say, it is not a A loewgstiT* 
writ ministerially directed, but is one of the extraordinary remedies 
|(nown as prerogative writs, which are issued upon cause shown 
in cases where the ordinary legal remedies are inapplicable or 
inadequate (o). It is also a writ of right (p), and is grantablo ex a writ o! 
dehito justitia (q). Though it is a writ of right it is not a writ of ««*»*'* 
course. Both at common law and under the Habeas Corpus Act, 

1679 (r), the writ of habeas coiyus is grantable only upon reasonable 
ground for its issue being shown (s)» But a writ which issues on a 

VameVa Case, supra, in the reign of Charles L, a wiit of habeas corpus wae 
granted on motion to test the legality of imprisonment by the special com* 
maud of His Majesty,” and upon the return in the Court of Eing^s Bench, 

Hyde, C. J., said : “ Whether the commitment he by the King or others, this 
court is a place whore the King doth sit in person, and we have power to 
examine it ; and if it appears ^t any man nath injury^ or wrong by his « 
imprisonment, we have power to deliver and discharra him ; if otherwise he is to 
be remanded by us to prison again” (lAid., at p. 4). In R. v. Browne, Corbet 
and Others (1686), 2 Show. 484, it was held that a warrant of commitment under 
the royal sign manual, that is, under Iho King's own liand without soal, or under 
the hand of any Secretary or officer of State, was bad, and the Court of King’s 
Bench would discharge the party on habeas carpus. 

(n) In B. V. Ferrers {Earl) (1758), 1 Burr. 631, it was held that if a peer refuse 
to obey a writ of haheas corpus an attachment may be granted ; see also 2 Hawk. 

P. 0., 0. 22, 8. 33 ; B. v. Ferrers {Earl), supra, at p. 634 ; and see Standing 
Order No. 79 of 8th June, 1757 ; May, Parliamentaiy Practice, 11th ed. (1906), 
p. 119. 

(o) B. V. Cotole (1769), 2 Suit. 834, per Lord Mawsfield, O.J., at p. 865; 
see also Crowley's Case (1818), 2 Swan. 1, per Lord Eldon, L.C., atp. 48 ; Corner, 

Grown Office Practice, p. 110. 

The common law regards the King as the souroe or fountain of justice, and 
certain ancient remedial processes of an extraordinary nature which aie known 
as prei'Ogative writs have from the earliest times issued from the Court of King’s 
Benoh in which the Sovereign was always present in contemplation of law. 

The prerogative writs were issued only upon cause shown, as distinguished from 
the original or judicial writs which commence suits between party and party 
and which issue as of course (see cases cited supra). The Court of ^ng’s 
Benoh xetainod all the jurisdiction of the Curia Be^is in so for as it was not 
distributed among the coorts, and this jurisdiction, including the granting of 
the preromtive remedies, is now under the Judicature Aots vested in the High 
Court of Justice (see title Courts, Yol. IX., p. 64). Habeas corpus, it has been 
said, is in the nature of a writ of error {Bushel's Case (1674), 1 Mod. Bep. 119, 
per II^B, C.J.). 

(jp) B. v. Heath (1744), 18 State Tr. 1, per Marlat, C.J., at p. 19. “ Habeas 
corpus is a writ of rmht, the highest writ the party can bring ” (Bushels Case, 
supra, per Bale, 0.J7). There is this difference between a habeas corpus ad 
sidtjiciendtm and any other habeas corpus, that the former is a writ of right 
against whiehmo privilege of person or place can avail ” (Bac. Abr. tit. Habeas 
Corpus <B), 6 ; B. v. PdT{ 161 ^), 3 Kob. 279). 

(^ B. Y. Cowls, supra, jer I^rd Mansfield, C. J., at p. 866 ; Crowley's Case, 
supra, per Lord Eldon, Ij.O., at pp. 48, 61 ; Hobhouee's Case (1820), 3 B. & Aid, 

420, per ABBOTT, C.J., at p. 421; Ex parte Knight (183Q, 2 M. A W. 106; Be 
Newton (1849), IS Q. B. 716. " There is no 8U(ffi thing in law as writs of grace 
and ^vour issuing from the judges ; they are all writs of right, but they are 
not all writs of course” (Wilm. 87). 

(r) 91 Ou. 8, 0. 2. 

( 9 ) Ir answer to a question pat by the House ol Lords in 1758 whether 
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probable cause, verified by affidavit, isiM much a writ of right as a 
writ which issues of course (t), 

94. It is a writ of a remedial nature (a), and is not to be used 
as an instrument of punishment. It is inapplicable if the 
illegal detention has ceased before the application for the writ is 
made. When it is clear that the person charged with unlawfully 
detaining another, whether a child or an ^ult, has de facto 
ceased to have any custody or control, the writ ought not to 
issue (2>). Where, however, a counterfeited release has taken 
place, and a pretended iterance of the place of custody or of the 
identity of the custodian is insisted on, a court may, and ought to, 
examine into the facts, because the detention is in fact being 
continued by someone who is really the agent of the original 
wrong-doer (c). 


cases uot within the Habeas Coipus Act, 1679 (31 Car. 12, o. 2), writs of haheai 
cerpua ad svhjiciendum by the law as it then stood ought to issue of course upon 
probable cause verified by affidavit, Wilmot,* C.J., stated that writs of haheaa 
corpus ou^ht not to issue of course, and that a writ which issues on a probable 
cause venfied by affidavit is as much a writ of nght as a writ. which issues of 
course (Wilm. 81) ; he also pointed out that writs of habeas corpus upon 
imprisonment for criminal matteis were never wiits of course, they always 
issued upon a motion grafted on a copy of the commitment, and cases might be 
put in vmich they ought not to he grouted at p. 881 ; an early case in 
which a habeas corpus was refused is citod fl688) iu Oonib. at p. 74). It is 
clear that at cunimou law habeas corpus, though a writ of right, was not 
gxantable as of course, but issued only on cause shown; see the cases cited iu 
note (g), p. 41, ante ; see also HobJmtsds Case (1S2()), 3 B, & Aid. 420, per 
Abboit, C.J., at p. 421. It has been doubted whefhor in the case of applica- 
tions for habeas corpus made to a judge during the vacation the writ is grant- 
able of course by virtue of tho Habeas Corpus Act, 1679 (31 Oar. 2, c. 2). 
On this point, see Hobhousds Case, supra, per Abbott, O.J., at p. 422. 

0 Wilm, 81 ; 3 Bl. Com. p. 132 ; Anon. (1671), Cart. 221, per Vaughan, O.J. : 
** Habeas corpus is no original writ, and if it be in the nature of a judicial 
writ, there must be a cause for it.” The prerogative writs issuing only upon 
cause shown, and not of oouise, are therefore distinguishable from original or 
judicial wnts which initiate suits between party and pa^ty ; see v. Cowls 
(1769), 2 Burr. 834, per Lord Mansfieijo, O.J., at p. 856. 

(tt) See Wilm. 88; Brass Crosby^ s Case (1771), 3 Wils. 188, per Da Gbey, 
O.J., atp, 198. 

(&) Barnardo v. Ford, Oossagda Case, [18921 A. 0. 326. 

(c) Ibid, If, as was foimerly supposed {H. v. Barnardo (1889), 23 Q. B. D. 
^06, 0. A., per Linhley, L.J., at p. 315; B, v. Barnardo^ Oossagds Case, 
p890), 24 Q. B. D. 283, 0. A., per Lord Esheh, M.B., at p. 294), the writ could 
be issued, notwithstanding the> termination of tho illegal detention, it would 
be capable of being 'used as a convenient process for punishing a ^oler who 
has connived at tbe escape of one of the prisoners under his charge. As was 
pointed out by Lord Waison {Barnard v. Ford, Ooaaage^s Case, supra, 
at p. 334), ** there is no difi'erence in principle between the case of a gaoler 
fio misconduct^ himself and the case of a man who unlawfully parts with the 
custody of an iu^t. If such a person bo ordered to recover the custody and 
1^, place the party at the disposal of the court, it may possibly necessitate the 
onployment by him of agents and detectives and the application to foreign 
courts which would in efleot be imposing penalties upon Inm in respect of his 
breach of duty. In such a case a legal wrong has been oos^mitted, but that 
wrong is the very reverse of illegal detention, for which alone the writ of 
halms corpus was Intended oe a remedy.” 

A man who parts with the custody of a cHfid after he is jaerved with a writ 
id habeas eorpust or who eiades service in oi’der that h« nu»y get nd of Much 
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(ii.) JwrUdidum, 

95 . The right to the writ is a right which exists at common 
law independently of any statutOi though the right has been, con- 
firmed and regulated by statute (d)- At eomUion law the jurisdiction 
to award the writ was exercis^ by the Courts of King's Bench, 
Chancery, and Common Pleas, and, in a case of privilege, by the 
Court of Exchequer («). This jurisdiction is now exercised by 
the King’s Bench Division and the judges of the High Court of 
Justice (/). 

96 . The grant and issue of the writ have been regulated by 
various statutes, though the right to the writ is essentially a common 
law right. The statute 16 Car. 1, c. 10, s. 6 (y), gives to any person 
restrained of his liberty or suffering imprisonment by command of 
the King or of his Privy Council the right, upon demand or motion 
made in open court, to the immediate issue of a writ of habeas corpus 
to be directed to the gaoler or other person in whose custody he 
may be. The person to whom the writ is directed must, at the 
return to the writ, produce in open court the body of the party so 
committed or restrained, and must then certify the true cause of 
his detainer or imprisonment. Within three days after such return 
the court must proceed to examine and determine whether the cause 
of such commitment appearing upon the return is just and legal or 


custody, commits a plain contempt for which ho is an<iwerable to tho court. In 
such a case it is doubtful whether it is oompotent, and it is certainly inexpedient, 
to enioTce tho writ of habeas corpus de piano. The case ought lather to oe dealt 
with us one of contempt, and the couit has power to pronounce an order which 
will compel the guardian custodian to choose between placing himself in a 
position which will make him liable to the writ and bearing the consequences 
of his contumacy. On the other hand, where a person absolutely gives up the 
custody and control of a child fiom the more apprehension that by retaining it 
he may become liable to a writ of hahmxs corpus and without any notice that 
suoh a proceeding will be taken, appaiently no contempt has been committed 
{ibid.). 

(d) Ex parte Beeset (1844), 6 Q. B. 181. 

(e) Bao. Abr. tit. Habeas Coipus (B), 1 ; 2 Oo. Inst. 55 ; 3 BI. Com. 
129 rf sea. The writ of habeas corpus, being a high prerogative writ, at 
oonmon law issued out of the Court of King’s Bench, not only in term time 
but also during vacation {B. v. Shebbeare (1758), 1 Burr. 460). If issued iu 
vacation it was usually lotumable before judge who awarded it, 
and he proceeded himself thereon (see the case of a writ directed to Berwicke in 
43 Eliz., cited 2 Burr. 856), unless the term intervened, in which case it might 
be returned into court (A. v. Mead (1758), 1 Burr. 642 ; B, v. Glarke (1768), 
1 Burr. 606). 

( f) The jurisdiction of the old courts of common law is now under the 
JUdioatore Acts vested in the King’s Bench Division of the High Court of 
JuBti(^ see title Cotji^ts, Vol. IX , pp. 62, 61. 

{a) This statute, intituled ** an Act for the regulating of the Privy Oounc^, 
Bud for taking away the court commonly called the Btar Chamber,” rocitos 
the provisions of Magna Charta and the statutes of the reign of Edward ITT. 
Tola^g to the liberty of the subject. The statute, which is still in force, was 
intended further to secure the liberty of the subieot by regulating the issue of 
the writ in the partieular oases of infringement of the right of personal seotuity 
at the of the King or of the Privy Oouncii, and was necessitated by toe 
cases of arbitnaT imprisonment, which were very prevalent at the daM of the 
statute ; aeei lor instance, BameFs Cass (1627), 8 S&ts Tr. L ’ * ^ 
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not, and must deliver, bail, or remand the prisoner accordinglyi 
under penalty of treble damages forfeitable to the party aggrieved. 

97. The Habeas Corpus Act, 1679 (/t), was passed '*for the 
better securing the liberty of the subject.^’ This is effected by 
specifically meeting the various devices by which the common law 
right to the writ had hitherto been evaded, and, in particular, by 
making the writ readily accessible during the vacation, by obviating 
the necessity for the issue of a second and third writ known as an 
alias and pluriest by imposing penalties for the refusal of the writ, 
and, generally, by regulating the granting and issue of the writ and 
the procedure upon its return. 

By this statute any person committed or detained in the vacation 
for any crime, except for felony or treason plainly expressed in the 
warrant of commitment, or anyone in his behalf, may apply to the 
Lord Chancellor, or an) judge of the High Court of Justice, who, 
upon view of the copy of the warrant of commitment, or upon oath 
made that such copy was denied by the gaoler, is, under penalty, 
required, upon the request in writing by the person detained or 
anyone on his behalf, attested and subscribed by two witnesses, 
to award a habeas corpus under the seal of the court of which he 
is a judge, returnable immediately before himself (t). 

98. The operation of the Habeas Corpus Act, 1679 (h), has at 
various periods been temporarily suspended by the legislature on 
the ground of urgent political necessity. Such suspension has 
usually been effected by a statute enabling persons to be arrested on 
suspicion of treasonable practices, or certain other crimes of a 
political natui o, and detained in custody without bail or trial, not-* 
withstanding any law to the contrary. Such an enactment, while 
it remains in force, in no sense abrogates or suspends the general 
right to the writ at common law (k), 

99. As the Habeas Corpus Act, 1679 (1), applied only to cases 
where persons were detained in custody for some criminal or supposed 
criminal matter, the benefit of its provisions in facilitating the issue 
of the writ did not extend to cases of illegal deprivation of liberty 
otherwise than on a criminal char^, as, for example, where children 
were unlawfully detained from their parents or guardians by persons 
who were not entitled to their custody, where a person was wrong- 
fully kept under restraint as a lunatic, or where a person was 
illegally kept in confinement by another. In all such cases the 
issue of the writ during vacation depended solely upon the common 
law, and remained unregulated by statute until the year 1816, when 


* (A) 31 Car. 2, c. 2. The writ in modem times is almost invariably issued by 
viitue of the common law jurisdiction, and not under the statute. 

(*) Ibid., 8. 2. 

(k) These so-oalled Suspending Acts operate in effect as a temporary suspen- 
sion p{ the rights of the subject with regaid to bail and speedy trial in the case 
of the specific offences which aie enumerated in the Suspending Act, but the 
oemmon law right to the writ of habeas cofpas m aJJL other oases lemeiDf 
unaffected. 

(l) $t Car. 2, 0 . 2, 
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by the Habeas Corpus Act, 1816 (a), any person confined or 
restrained o£ his liberty (otherwise than for some criminal or 
supposed criminal matter, and except persons imprisoned for debt 
or by process ip any civil suit) within England and Wales, the town 
of Berwick-upon-Tweed or the isles of Jersey, Guernsey, or Man, or 
in Ireland, upon complaint made to the court by him or on his 
behalf, supported by affidavit or affirmation (in cases where by law 
an affirmation is allowed) that there is a probable and reasonable 
ground for such complaint, is entitled in vacation time to a writ 
of habeas corpus ad subjiciendum under the seal of the court, to be 
directed to the person or persons in whose custody or power he may 
be, returnable immediately before the person awarding the writ or 
before any other judge of the court issuing the writ. 

100. The writ of habeas corpus lies to any part of the dominions 
of the Crown (6), including Ireland, Berwick-upon-Tweed, the Isle 
of Man, the Channel Islands, and the Colonies (c). It does not 
ran in Scotland {d). 

Under the Habeas Corpus Act, 1679 (c), the writ may be directed 
and run into any County Palatine, the Cinque Ports, or other 
privileged places within England, Wales, or the town of Berwick- 
upon-Tweed, and the islands of Jersey or Guernsey, any law or usage 
to the contrary notwithstanding. 

Under the Habeas Corpus Act, 1816 (/), the writ within the 
meaning of that Act may be directed and run into any County 
Palatine, Cinque Port or any other privileged place within England, 
Wales, Berwick-upon-Tweed and the isles of Jersey, Guernsey and 
Man, and also into any port, harbour, road, creek, or bay upon the 
coast of England or Wales, although the same should be out of the 
body of any county ; and if such writ shall issue in Ireland it 
may be directed and run into any port, harbour, road, creek, or bay 


(a) 56 Oeo. 3, a 100, s. 1. 

(t) See 2 Boll. Abr. 69; Bourn's Cass (1619), Cro. Joe. 543; Ji, y. Fell (1671), 
3&b.279. 

(c) See B. y. Cowle (1759), 2 Burr. 831, at p. 855. At cummon law tbe wiit 
lay to Calais at the tiioe when that place was a Btitish possesBion {Bourn's Casej 
supra, 08 reported at Palm, 54) ; to Jersey and Guernsey (Anon. (1681), 1 Vent. 
357 ; jB. ▼. Overton (1669), 2 Keb, 450 ; JB. v. Satmon (1669), 2 Eel. 450) ; to 
Upper Canada (Re Jntlerson (1861), SO L. J. (Q. B.) 129; Be Beleon (1850), 7 
MooTp. 0. 0. 114 ; Bodd's Case (1857), 2 Be G.AJ. 510 ; JVilson's (Cbrw) Case 
(1845), 7 Q. B. 984, per Lord 1)bnmai7, O.J., at p. 998); to the Cmque Ports 
(Bourn's Cass, supra; ibid. (1620), Palm. 96); to Irelana (Anon. (1681), 1 Vent, 
357) ; to Berwiok-upon-Tw^ (Bourn's Case (1619), Cro. Jac. 543) ; to a County 
Palatine (Johson's Case (1626), Lat. 160 ; B. y. Pell (1674), 3 Eob. 279 ; Bac. 
Abr. tit. Habeas Corpus (B), (6)); to Canada (Ex parte Anderson (1861), 
3K AB. 487), where a writ of kaoMS corpus was issued by the Court of Erne’s 
Bench into Oana^, and the jurisffiotion of the English courts to issue the 
writ to colonies and foreign dominions of the Grown was conaideied add 
afEbnned. 

(d) See B. y: Cowle (1769), 2 Burr. 834, per Lord Manshbld, O.J.. at p. 856. 
Untu the accession of James 1. in 1603, when the Crowns of England wd 
Scotland were united, Scotland was regarded by the common law as a foreign 
dominion to which the pierogative writs would not lie, and the writ of hoheoM 
corpus is unknown to the law of Scotland (ihid.). 

m) 81 Oeir. 2, e. 2, s. 10. 

(/} 56 000.3,0. 100, •.& 
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although the same should not be in the body of any county, any 
law or usage to the contrary in anywise notwithstanding. 

The Habeas Corpus Act, 1862 O 7 ), enacts that no writ of haheas 
corptis shall issue out of England by authority of any English judge 
or court of justice into any colony or foreign dominion of the Crown 
where the Crown has a lawfully established court or courts of justice 
having authority to grant and issue the writ and to ensure its due 
execution throughout such colony or dominion. 

The writ may still issue from the English courts to the Isle of 
Man, that island not being a foreign dominion of the Crown within 
the meaning of the statute (h), 

101. The writ of habeas coi-pus cannot be issued against a person 
who is abroad, it being issuable only for immediate service on a 
person who is within the jurisdiction at the date of the issue (i) ; 
nor against a person who is on board a public vessel of war of a foreign 
State though in British waters (k) ; nor in respect of an alien 


26 & 26 Viet. c. 20. 

Be Browu (1864), 33 L. J. (q. b.) 103; Bx parte Crawfurd (1849), 
13 a B. 613. 

{i) R. V. riAckney, [1904] 2 K. B. 84, 0. A., wb«?re it was also held that the 
writ cannot be otaeied to Ue in the office until the respondent comes within 
the jurisdiction. See also BourrCa Case (1619), Oro. Jac. 643; R. v. Cowle 
(1769), 2 Burr. 834; Barnardo v. Goaaage'e Case, [1892] A. 0. 326. 

In Ex parte Wyatt (1836), 6 Bowl. 389, a wi it of hahma corpua to bring up the 
body of an infant was issued diiected to a Colonel Bochfort and was served 
upon him personally in Paris, an application having been previously made to 
the French authorities, who had recognised the writ and allowed its execution. 
On an application for a rule absolute for attachment of the colonel for dis* 
obedience to the wiit the English courts offered to grant a rule niH on a new 
writ of habeas corpua. The question of jurisdiction to issue the writ against a 
person abroad was not raised, but it was poinljwi out by Pattesoit, J. {ihid.t at 
T). 391), that the only effect which the proceeding of the French tribunal could 
nave upon the service of the writ was to render it equivalent to personal service, 
and that the Trench law could not give the writ any greater effect, nor the 
court any more authority, than it otherwise had. 

{k) This exemption results from the doctrine of international law as to the 
exterritoriality of public armed vessels of a Sovereign within the te^itorial 
waters of another State, whereby the vessel is regarded as protecting the 
persons on board her fiom both civil wd criminal jurisdiction of the local 
tribunals. * 

The Sitka^ a vessel captured by England from Enssia in 1856, entered 
San Francisco with a prize crew and some Euesian prisoners on board. An 
application was made on behulf of the prisoners to the Californian courts iot 
a writ of habeas corpus,. The writ was issued and served, and the Sitka there- 
upon left San Francisco and disregarded the writ. ^Er. Cushing, the attorney- 
general of the United States, advised his Government that tto courts of the 
United States had adopted unequivocally the doctrine that a ^ublio ship of 
war of a foreign Sovereign at peace with the United States coming into our ports 
and demeaning herself in afiiendly mannei is exempt from the jurisdiction of the 
country. She remains a part of the territory of her Soveremn . . . The shi^ 
which the captain of the Sitha commanded was a part of &e territory of his 
country ; it was threatened with invasion from the local courts, and, perhaps, 
it was not only lawful, but highly discreet in him to depart and avoid unpront- 
ahlo controversy^’ (Wheaton, Elements of International Law, 4th ed., PartH., 
ch. 2, 8. 100; Hall, International Law, 3rd ed., p. 189; Woolsey, Inter* 
national Law, ss. 68, 68; see also Opinion of Sir B. Phillimore and Mr. 
Bernard, 1879 ed., Beport of Fugitive Slave Commission, n. xzvi: Memo* 
randum by Gockbum, C.J’., ibid, xxxvi ; Letter of BMorioua in 
Kovember 4th, 1876, quoted p. Izii.). • ‘ ,,, 



Pabt in.— Pboobbdinos on tbb Obown Side of the K. B. D. 


41 


detained, in thie country, in a foreign embassy or legation of the sbot. «. 
country to which he belongs (1). Habeas 

Corotts. 

102. The writ will not be granted to persons committed for — 
felony or treason plainly expressed in the warrant of commit- 

ment (m), or to persons convicted or in execution under legal 
mocesB {n)t including persons in execution of a legal sentence 
Ster conviction on indictment in the usual coarse (o) ; or to an 
alien^ enemy who is a prisoner of war {p ) ; or to a party to a suit, 
who is in lawful custody, to enable him to appear in court for the 
purpose of arguing his case in person (g), or to enable him to 
move to set aside a writ of attachment on which he is in custody (r), 
tftilesB it appears that without his personal attendance substantial 
justice could not be done(s), or to enable him to move for or show 
cause against a rule (t). 

103. The writ of habeas corpus will not be granted where the Reriewing 
effect of it would be to review the judgment of one of the superior 

courts which might have been reviewed on writ of error (i) ; or 


(/) Be Sun Yat (1896), October 29th, cited in Short and Mellor, Grown Office 
Practice, 2ad ed. (1908), p. 318, where WRKmr, J., at chambers, refused an 
application for a writ of habeae corpus on behalf of a Chinese subject who was 
alleged to be detained against his will in the Chinese Legation in London. The 
immunity from the writ in such a case is based on diplomatic privilege ; see 
Ufle CoNsriTUTiONAL Law, Vol. VX,, p. 428 j and the remedy would apparently 
bo by means of diplomatic representation. 

(m) Habeas Corpus Act, 1679 (31 Car. 2, o. 2), s. 2. As to the light of 
persons oommitted for felony or treason to bail, see title OsiMmAL Law an2> 
Pkoobdurb, Vol. IX., p, 323 ; seo also p. 61, poet, 

(n) Ibid, 

(o) Ex paite Lees (1858), £. B. & E. 828 ; see also 2 Boll. Bep. 138; 3 Bl. 
Com. 130. 

(p) Three Spanish Bailors* Case (1779), 2 Wm. Bl. 1324, where it was held that 
three Spanish seamen on behalf of whom an application for the writ was made, 
being on their own showing alien enemies and prisoners of war, were not entitled 
to bo set at liberty on habeas corpus ; and it was said that no habeas corpus lies 
for an alien enemy a prisoner of war, however ill-used or deceived ; B. v. 
Sehiever (1769), 2 Buir. 765, where application was made for a writ of habeas 
corpus on behalf of a Swede who had been taken prisoner in war on board an 
enemy’s ship and who was alleged to have been forced into the enemy’s seivioe, 
and it was held that habeas corpus does not lie to remove prisoners ot war, and 
that the fact of the prisoner bemg a suBjeot of a nation not at war did not alter 
theeue. 

(j) Where a married woman who was in Holloway Gaol under a sentence of 
KX months imprisonment for libel applied for a habeas <x^us to enable her to 
BMar in conn to argue in nerson a rule for a new trial, Pollock, B., at 
ohsanbers, refused to grant the writ, and an appeal from his decision was 
dismissed (WelUon v. Neal (1886), 16 Q. B. D. 471). 

(r) Ford v. Nassau il64;2), 9 M. & W. 793; Newton y. Aehew (1848), 6 Hare, 

319. ^ 

(s) aUtrh ▼. Smith (1847), 8 0. B. 982, 084; Ex parte Dmn (1847), 5 0. B. 
216 : Ex parte Oobbett (1848), 6 0. B. 41& 

(t) Benns v. Moeleu (1867), 2 0. B. (it. 8.) 116; r. Bunt (1821), 

9 Piioe, 147 ; B. r. PorAyns (1820), 3 B. & iJd. 668, at p. 679, n. (a). 

(a) Be Dmn (164^, 17 L. J. (a p.) 97. Writ of error has now been aboUdied 
by 8. 20 (1) of the CWminal Appeal Aot, 1907 (7 Bdw. 7, o. 23), whioh con- 
stituted a Oourt of Oriminal Appeal and created a right of appeal in the case of 
conviction on indictment ; see title Oadonal Law axO) PaoosdubId, YoL 1X.» 
p.432. 
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swrr. 8. ^bere it Would falsify the record of a court which shows juris- 
Habeas diction on the face of it{h). As a general rule, some probable 
Corpus, ground for relief must be shown (c). 

A member of the House of Commons committed hy the House for 
breach of privilege cannot during the session obtain his discharge by 
means of habeas corpus (d). 

« Where a person who is not a member is committed by the House 
of Commons (e), or by the House of Lords (/), for breach of privilege 
the courts will not review the committal or grant a discharge on 
habeas corpus ; for if the return show that the committal was for 
contempt of either House of Parliament the courts have no power to 
investigate the alleged contempt {g), • 

A person committed for contempt by order of either House of 
Parliament may be discharged on habeas corpus after a dissolution 
or prorogation of Parliament {h), 

(iii.) Furpotes for which Balfat Corpui w granted* 

OenfriO. 104. The remedy by habeas corpus is equally available in criminal 
and civil cases, provided that there is a deprivation of personal 
liberty without legal justification (i). 

(5) See Ex parte Newton (1856), 24 L. J. (o. P.) 148. 

(c) See p. 41, ante ; 3 Bl. Com. 130 : “ So that if it issued of mere 
course wiuiout showing to the court or a judge some reasonable ground 
for awarding it, a traitor or felon under sentence of death, a soldier, a mariner 
in the King’s service, a child, relation, or a domestic, confined for insanity or 
other prudential reasons, might obtain a temporary enlargement by suing out 
a habeas corpus, though sure to be remandM as soon as brought up to the 
court, and merefore Sir Edward Coke, C.J., did not scruple to deny a habeas 
corpus to one confined by the Court of Admiralty for piracy, there appearing 
upon his own showing sufficient grounds to confine him ” ; see also 2 Boll. Bep. 
138. 

In the case, however, of an application for a writ of habeas corpus ' > a judge 
during vacation under s. 9 of the Habeas Coipus Act, 1679 (31 Car* ?, o. 2), it 
has been suggested that the writ is grontable as of course (see Hc^housds Case 
(1820), 3 B, & Aid. 420, per Best, J., at p. 424), but this seems veiy doubtful 
(oee ibid., per Abbott, O.J., atp. 422, and tbia., per Holhoyd, J., atp. 423; 
see also note (e), p. 41, ante). 

(d) Brass Orosby*s Caw (1771), 2 Wm.^Bl. 764; Burdett v. AW>ot (1811), 14 
Bast, 1. 

(e) Hdbhousds Case, supra. 

(/) B. V. Flower (1790), 8 Term Bep. 314. 

Ig) Sheriff of Middleseads Case (1840), 11 Ad. & Bl. 273. In that ci.'ie a writ 
of habeas corpus was granted requiring the Sergeant-at-Aims of the House of 
Commons to bring before the vourt two persons who had been committed by 
the House. The return showed that the Sergeant-at-Arms detained the 
prisoners on a warrant directed to him by the Bpe^er, which set forth that the 
prisoners “ having been guilty of a contempt and breach of thq privileges of 
this House” weie committed to the custody of the Sergeant-at-A^s. It was 
hold that the warrant was not bad for omitting to state the grounds on which 
the parties had been adjudged guilty of contempt; that the Court of Queen’s 
^ Bench could not inquire l^ affidavit into the merits of the commitment even 
if the case were withm the Habeas Corpus Act, 1816 (66 Geo. 3, o. 100), althouffh 
in affidavits on which the writ woe issued it was sworn that the parties were in 
fact committed for ezecuti^ process in obedience to rules of &at court and 
that the warrant was sufficiently certain. 'See also Burd^ v. Abbot, supra, 

(h) Btreeter^s Chw (1664), Sty. 415; Shaftsbufffi (Earl) Case (1677), 1 Hod. 
Bep. 144 ; Sheriff of MiddlStex^s Oa»e, supra, 

(i) See p. 40, ants. 
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Many of the purposes to which the writ has been applied in the 
past are rather of historical interest than of present importance. Habeas 
Thus, alien's who have been brought to this country in a condition Corpus^ 
of slavery have attained freedom by means of habeas corpus (k). 

In modern practice the purposes to which the writ is most 
frequently applied are (1) the testing of the regularity of corn* 

Qiitments (2), and particularly in oases of the commitments for 
extradition (m) and of fugitive offenders (?i) ; and (2) the investigation 
of the right to the custody of infants (o). 

105. A person who is in custody under a warrant or order of illegal 
commitment may test the validity of tho warrant or order under commitment 
which he is detained by means of the writ of habeas cotpus (p), as, 


(h) Sommerse^a Case (1772), 20 State Tr. 1, where a negro slave who hod been 
purchased in Yiiginia and brought to England and there forcibly detained as a 
slave was hold entitled to be discharged upon habeaa corpi/s. In that case, the 
slave had been biought to this oountiy by his master, and having here escaped 
from the service of hia master, the uegio refused to return to him, and was 
forcibly seized by persons employed by his former master and carried on hoard 
a ship bound for Jamaica; but he subsequently regained hia freedom by means * 
of the wnt of habeas corpus, which was applied for by friends on his behalf 
(see also 8hanl&j v, Harvey (1762), 2 Eden, 126). In Slave Orace*s Case (1827), 

2 Hog. Adin. 94, a slave who had been brought to this country, subsequently, 
of her own free will, went abroad with her owner, and on proceedings on hab^ 
corpus it was held that by returning voluntarily to a country where slavery 
was recognised as legal she had reverted to her former condition of slavery. 
In HoUentot Venus*8 Case (1810), 13 East, 105, a rule for a writ of habeae 
corpus was granted upon the allegation that an ignorant and helpless foreigner 
haa been brought to this country and exhibited against her consent by those 
in whose keeping she was. 

In He Qootoo and Inyokwana {InfanU) (1891), 35 Sol. Jo. 481, a rule for a 
writ of haibcas corpus was obtained at tho mstance of the spcietary of the 
Biitish and Foreign Anti'Slavery Society upon the allegation that two boys 
of the ago of twelve, natives of Swaziland or of some adjoining country 
outside British territory, had been biought to England by a Biitish subject, 
who was about to take them back with liim to Swaziland ; but theie being 
no evidence that they would there be placed in a state of slavery tho iiile 
was discharged ; though on a subsequent application, upon funds oemg pro- 
vided for their maintenance, a guaidiau was appointed so as to secure that there 
would be someone within the j'uiisdiction to piotect their inteiests. 

The wiit of habeas corpus was foimerly used as a means of securmg freedom 
in cases of illegal imprisonment for the naval or military forces of the Grown, 
but impressment, though within certain limits legal as a means of reoruitmg m 
the cose of the navy and based on the royal pierogative, is no longer resorted to ; 
see B. V. King (1694), Comb. 245 ; Ex parte Fox (1793), 6 Term Hep. 276 ; Ex 
parte Qrocot (1825), 5 Dow. & By-Ys. B.) 610 ; Ex parte Ham son (1805), 2 Simth, 
& B. 408. ^e alee title Botai. Fobobs. 

(2) Bee infra, 

(m) See p. 50, post, 

(n) See p. 51, post, 

(o) See P. 52, post. 

(p) Ae illustration of cases in which the regulaiity of commitments has bton 
tested on habeas corpus, see Ex parte Alien (1834), 3 Nev. & M. (E. B ) 35 ; 
A V. Bmoen (1840), 0 0, & P, 609; Be JOmn (1847), 5 0. B. 215; Newton's 
Case (1849), 18 Q, B. 716; B, v. Lees (1868), 27 L. J. (o. B.) 403 ; Ex parie 
eVpw (1857), 2 H. & N. 354; As Timson (1870). L. B. 6 Exoh. 257; A.-Q.for 
the Gdony o/ Hom Kong v. Kwoha-Sing (1873), L. B. 5 P. 0. 179 ; B, v. Mownt 
(1875), li. B. 6 P. 0. 283; Cox v. AaJ&i (1890). 15 App. Oaa 606, As to the 
essentisls to the validity of a warrant or an order of commitment, see titles 
pBTNIKAli I<AW AND pBOOBDUBB, Vol. JX., p. 822; MAOISTBATM, 
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Sect. 8. for instance; where he is imprisoned under the sentence of a naval, 
Habeas military {q), or ecclesiastical court (r)* 

Corpus. Upon the return to a writ of habeas corpus in a case of alleged 
irregularity in the commitment the court exercises its jurisdiction 
as follows : If it appears clearly that the act for which the party is 
committed is no crime, or that it is a crime, but he is committed 
for it by a person who has no jurisdiction, the court discharges hina. 
If it is doubtful whether the act is a crime or not or whether the 
party be committed by a competent jurisdiction, or if it appears to 
be a crime, but a bailable one, the court bails him. If the offence 
is not a bailable one and the prisoner is committed by a com- 
petent jurisdiction, the court remands or commits him (s). , 

Where the validity of any warrant, commitment, order, conviction, 
inquisition or record is to be questioned, no order for the issue of 
a writ of habeas corpus will be granted, unless at the time of moving 
a copy of such warrant, commitment etc., verified by affidavit, be 
produced and handed to the officer of the court before the motion 
be made, or the absence thereof accounted for to the satisfaction of 
the court (i). 

When a writ of habeas corpus has been granted in respect of an 
informal or illegal commitment it is the practice for the solicitor 
to the applicant to give notice to the committing magistrates and 
to the prosecutor, reciting the granting of the writ and requiring 
them to take notice that by virtue of the writ the person in custody 
will be brought before the court or before a judge at chambers at 
the Boyal Courts of Justice, London, on the day and at the hour 
specified, in order that he may be discharged out of custody as to 
the commitment by which he is detained in the custody of the 
gaoler («). 

Ixtraditien. 106. A person who has been committed by a magistrate on the 
application of a foreign Government for extradition in respect of an 
offence committed abroad has a right to apply for a writ of habeas 
corpus for the purpose of testing the validity of his commitment (a). 

(S) Wolfa 2W« Clia«(1798), 27 BUte Tr. 6H; B. v. SmoWm f 1801), 1 East, 
306; Be DottgJas (1842), 3 Q. B. 826; B. ▼. Ouming, Ex parte Mall (1887), 19 
Q. B. I). 13. In Blake*» Case (1814), 2 M. & S. 428, a writ of habeas corpus 
was granted on the allegation that a person under miHtary arrest had not been 
specially tried by court-martial pursuant to military law. 

(r) Cox V. ffafees (1890), 15 App. Cas. 606, where a olerk in holy orders had 
been arrested and imprisoned for contumacy under a writ de coniumace capiendo, 
and a writ of habeai corpus was granted by Ihe Queen’s Bench Division {Ex 
parte Cox (1887), 19 Q. B. D. 307) ; but the House of Lords reversed- the order 
of the Court of Appeal making the rule absolute (20 Q. B. D. 1). 

(s) See p. 61, post. 

(<) Crown Office Buies, 1906, r. 22. For form of affidavit verifying certified 
copy of commitment, see ibid., Appendix, Form No. 172. For form of gaoler’s 
certificate to be written at the foot of the commitment, see ibid., Form No. 173. 

fu) For form of notioe on haying obtained writ of habeas corpus ad sub- 
jictendum on an informal or illegal commitment, see ibid.. Form No. 178. 

(a) Applications for the writ of habeas cor^ in extradition eases are of 
fr^ent occurrence in modern praotiee. Bee jSx parte Bouvi^_(l$72), 12 ^x, 
0. 0. 303 ; Ex Mrte Comhaye (1873), 43 L* J. (Q. B.) 317 ; parte Wilson 
(1877), 3 Q. B.^. 42; J?. v. Lamudisr (1881), 16 Cox, 0. O. 829; B, y. Qam 
(1882), 9 Q. B. D. 93; B. T. WsU (1^2), 9 Q. B. D. 701; B. t. Mawsr 
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is the duty of a poliee magistrate when committing a prisoner Sior. a 
for extradi^on to inform him t£at he will not be surrendered until Hidieas 
after the eitpiration of fifteen days, and that he has a right to apply Corpoi. 
for a writ ol haheoi corpus (6). The period of fifteen days may be 
extended by the Secretary of State (c). 

No one may be surrendered for extradition in respect of an 
offence which is of a political character (i), and when a magistrate 
commits a prisoner for extradition his decision that the offence 
charged is not of a political character may be reviewed by the 
High Court on an application for a writ of habeas corpus (e). 

107. A person who has been committed to prison until his FugitiTe 
return under the Fugitive Offenders Act, 1881 (/), in respect of an 
offence committed in some part of the dominions of the Crown or 

in some foreign country in which the Grown has jurisdiction, is 
entitled to apply for a writ of habeas corpus for the purpose of 
testing the validity of the magistrate's order for his return (gf). 

This right is not affected by the fact that the fugitive has been 
released on bail pending his return, and is consequently under no 
immediate personal restraint (h). 

The magistrate who commits a fugitive offender to prison with a 
view to his return under the Fugitive Offenders Act, 1881 (i), must 
inform the fugitive that he will not be surrendered until after the 
expiration of fifteen days, and that he has a right to apply for a 
writ of habeas corpus (k), 

108. The remedy at common law for the improper refusal of AdmiBslon to 
bail was by writ of habeas corpus (1), 

(1883), 10 a B. D. 513; Jte Woodhall (1888), 57 L. J. (ir. o.) 71, 0. A.; 

Jif distiom, ('1891] 1 Q. B. 149 ; Be Meumer, [1894] 2 Q. B. 415 ; J^e 
Qalweif, [1896] 1 Q B. 230 ; Re Arton, [1896] 1 Q. B. 108 ; Be Arton (No. 2), 

[1896] 1 Q. B. 509; Be Bluhm, [1901] 1 K. B. 781; Be Boinvaky^ Ex parte 
Salaman, [1902] 2 K. B. 312 ; Be Stldii, R. y. Holloway Priam (Governor) 

(1902), 71 L. J. (K. B.) 935; B. v. Vyner (1903), 68 J. P. 142; B,y, Zosaenheim 
(1903), 20 T. L. B, 121 ; Be der Auwera, B. v. Brtxton Priam {Oovernor)^ 

[1907] 2K. B. 157; B. v. Brixtm Pnam (^Governor), Ex parte CalberlOt [1907] 

2 K. B. 861 •; and titio ExrBADiTioir and PuGinvE Optewdebs. 

(6) Extradition Act, 1870 (33 & 34 ^ict o. 52), 8. 3. 

(c) Ibid., s. 11. For the law and practice relating to the extradition of 
fugitive criminals, see title Extradition and Fuonivx Opvenders. It is 
merely necessary here to state that the subject is regulated by the Extradition 
Acts, 1870 to 1606 (namely, the Extradition Act, 1870 (33 & 34 Yict. c. 52) ; 
the Extradition Act, 1873 (36 & 37 Yict. o. 60) ; the Extradition Act, 1895 
(58 & 59 Yict. c. 33) ; and the Extiaditiou Act, 1906 (6 Edw. 7, o. 15)), and the 
various Extradition Treaties with foreira States to which those statutes have 
from to time been applied by Orders in Council. The more important 
deciaiona on habeaa corpus iu extradition cases are cited m note (a), p. 50, ante, 
td) Extradition Act, 1870 (33 & 34 Yict. o. 52), s. 3 (1). 

(e) Be Caationi, supra. 

(/) 44 *45 Yict. 0.69. ' 

(i)B. ▼. ^bwy, [1898] 2 Q. B. 615 ; B, v. Vyner (1903), 68 J. P. 142. 

(A) B. V. Spihbwry, supra. As to the natiue ox the evidence which justifies 
the xnagisixate in Tnalcmg on order for the return ol a lumtive offender, see 
R, v. BHOitm Prison {Governor), parte Percival, [1907] 1 K. B. 696. 

(t) 44 ft 46 Yict. c 69. 

(h) lUd,, s. 5. 

(l) 4 Od. Inst. 290. For form of writ of habeas corpus to bring up a prisoner 
to be bailed, see Crown Office Buies, Appendix, Form No. 60 ; for form of 
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Crown PBAortoe. 


sbot. t. There are now two alternative modes of procedure by means of 
Habeas which a prisoner may obtain release on bail. Applications for bail 
Corpus, in felony or misdemeanour must in the first instance be made by 
summons before a judge at chambers for a writ of haheoi corpust or 
to show cause why the defendant shofdd not be admitted to bail 
either before a judge at chambers or before a justice of the peace 
4n such amount as the judge may direct (m). ^ • 

A magistrate has a discretion as to admitting to bail or refusing 
bail in certain cases of misdemeanour (n), but if bail be refused by 
the magistrate in cases of misdemeanour the accused is, under the 
Habeas Corpus Act, 1679 (o), entitled to obtain his discharge upon 
bail by obtaining a writ of habeas corpus (p). ^ ^ 

An exception to the authority of the courts to admit to bail is 
where the commitment is for a contempt or in execution ($). Thus, 
the courts will refuse habeas corpus to admit to bail or to dis- 
charge out of custody where a person has been convicted for 
contempt by the House of Lords or the House of Commons (r); for 
the adjudication that an act is a contempt or breach of privilege 
amounts to a conviction, and the commitment in consequence is 
execution (a). 

Cmtotiy of 109. A parent, guardian, or other person who is legally entitled 
infanta. to the custody of a child can regain such custody when wrongfully 
deprived of it by means of the writ of habeas corpus (b). The 


notice of bail upon JmheaB corpus, Hid., Form No. 74. As to bail generally, see 
title Criminal La.w and Procedure, Vol. IX., p. 323. 

Crown Offico Rules, r. 111 . The summons to admit to bail is in modem 
practice resorted to more frequently than the summons for a writ of habeas 
carpus to bring up the accusnd, but the latter would be the proper ooui'se in the 
case of the refusal of a Timgistiate to accept the sureties tendered (see Short and 
Mellor, Crown Office Practice, 2nd ed. (1908), p. 287). 

(«} Indictable Offences Act, 1848 (11 & 12 Vict. c. 42), ss. 21 , 23. 

\o) 31 Car. 2, c. 2, s. 2. 

(p)^ Rf Frost (1888), 4 T. L. R. 757, whore the court pointed out that it is 
a curious anomaly of the law that ihe magistrate has discretion to refuse bail in 
certain cases of misdemeanour while the King’s Bench Division has no disci* don 
to refuse it on a writ of habeas corpus. See also R. v. Bennett (1870), 49 L. T. 
Jo. 387, pr Lush, J., at p. 388; Rt v. AtJcins (1870), 40 L. T. Jo. 421 ; 
R. V. Manning (1888), 6 T. Ij. B. 139. 

( 7 ) 4 Bl. Com. 296; 2 Hale, P. 0. 133. As to commitment for contempt, see 
pp. G8, 72, post ; see also title Contempt of Court, Vol. VII., pp. 279—326. 

(r) R. V. Flower (179&), 8 Teim Rep. 314. 

(a) Brass Crosby^s Case (1771), 3 wile. 188, at p. 199, per Ds Gbet, O.J.; 
see also R. v. Beardmore (1759), 2 Burr. 792. 

(b) B. V. Creenhill (1836), 4 Ad. & Kl. 624; Re Hahewill (1852), 12 0. B. 223; 
R. V. Nash (1883), 10 Q, B. D. 454 ; R. v. Barnardo, Jones's Case, [1891] 1 Q. B, 
194, C. A. ; Barnardo v. McHugh, [1891] A. 0. 388 ; B. v. New (1904), 20 T. L. B. 
583, 0. A. The rules of the oouimon law relating to the custody of infants differed 
ftom the rules administered by the Couit of Ohanceiy (Re Qoldeworthy (1876), 
2 Q. B. D. 75), the former regaiding the sh'iot legal right of the father to the 
custody of his child (Re Oreenhill ^1836), 4 Ad. & Bl. 624), the latter paying 
permanent attention to the benefit of the child (Re Gol^worthy, st^mt). The 
jurisdiction of the courts in such matters is now concuiTOnt (Ju^oature Act, 
1873 (36 & 37 Vict. c. 66 ), s. 25 ( 10 ) ; but in the exercise of the jurisdiction 
relating to the custody of infants the rules of equity now prevail (Re O^ei 
worthy, supra; Re Brown (JSthJ) (1884), 13 Q. B. D. 614 ; R. v. OvngaR, [18931 
2 Q. B. 232, C. A.). It is now the established practice in coses where the obUd 
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nniawfal detention of a child from the person who is legally entitled 
, to its custody is, for the purpose of the issue of the writ, regarded 
as equivalent to an unlawful imprisonment of the ehild (c). It is, 
therefore, unnecessary to allege in applying for the writ that any 
restraint or force is hmng used towaw the infant by the person in 
whose custody and control it is for the time being (d). 

* 110. The right of a foreign parent to the custody of his chili 
and his authority over the child while the child is in England is 

g overned by English law (e). Where a foreign parent who is resi- 
ent abroad applies by agent ior habeas corpus to regain the custody 
of a child who is living with a relation in England, the courts will 
tfot allow the child to ho handed over to the father’s agent to be 
taken abroad, unless there he good reason for the father not 
attending personally to receive him or her (/). 

A foreign guardian (//) has no legal r^is as to fheoustodj^ of his 
ward while the ward is in this coun^, though as a matter of 
international comity the English courts will usually recognise and 
give effect to the authority of sTforeign guardian (/a). 

111. Where a parent has voluntarily parted with the custody of 
a child by intrusting it to another person, and such person has 
without the parent’s authority handed the child to a third person, 
a writ of habeas cojpus will be issued at the instance of the parent, 
even though the person to whom the child was intrusted alleges 
that he does not know where the child is ,* for the parent is 
entitled to require a return to be made to the writ, so that the facts 
may be fully investigated (i). 

118. The mother of an ^legitimate child is usually entitled to 
regain the custody of the child on habeas corpus (k), but the interest 
of the child will he considered by the court in awarding its 
custody (k). The mother of an illegitimate child has a right to 


has attained an age of discietion for the court or judge to consult the wishes of 
the child before making an older on habeas corpus as to its custody {/I v. llotves 
(I860), 30 L. J. (M. o.)47 ; Be CW«or, an Infant (1863), 16 I. 0. L. B. 112; Be 
Agar-ElliSy^ Agar-EllU v. Lascelles (1883), 24 Ch. JD. 317, 326, 0. A.)< As to the 
guardian^p of infants generally, see title Ikfants akd Children. 

(c) B, T. ClarJee (1867), 7 E. & J3. 186, per Lord Campbell, O.J., at p. 193. 
Id) Ex parte ITCleUan (1831), 1 Dowl. 81. 

(e) Johnstone v. Beattie 10 Cl. & Fin. 42, 113, H. L. ; and see title 

OoHFUOT or Laws, VoL VI , p. 280. 

(/) B. V. Seherschewsky (1892), 8 T. L. B. 671 ; see also Re Preston (1847), 
5 Dow. & L. 233. In B. t. Schersohevosky, supra, the children of foreign 
parents were residing with their mother in l^gland ; the English courts on an 
application by an attorney for a habeas eorpus at the instance of the father, who 
was abroad, and who desired to regain the custody of the children, refused to 
hand them over to an agent of the father to be t^en abroad in the absencei’of 
valid rea son fox the father’s non-attendance in person to receive them. 

(jr) That is, a guardian appointed under the law of a foreign oountrj^ 

(A) Johnstone v. Beattie, supra; Stuart v. Bute {Marquis) (1861), 9 H. L, 
Gas. 440 ; Nugera v. Votsera (1866), L. B. 2 Eq. 704. 

(t) Bamardo v. Ford, Qossagde Case, [1892] A. 0. 326, where the House of 
Lords disapproved the deoinon in B, v. Bamardo (1889), 23 Q. B. D. 806, 0. A. 

(h) Jt. V. ^eio (1904), 20 T. L. B. 683, 0. A. As to tbo custody of an illegiti. 
mate child generally, see title Bastabdt, Yol. H., pp. 440 et seg. 
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Husband and 
wife. 


Detention on 
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Ihe custody of the child notwithstanding that the child has been 
adopted by a^tl^d party under agreement (i). 

113. A husbanj •ikat common law entitled to the custody of his 
wife against all othS* persons (wi), and the writ of habeas corpus is 
available to a husband for tlft purpose of regaining the custody of 
his wife if she be wrongfully Stained by anydne from him without 
her consent (m). He cannot, however, obtain the writ where hte 
wile has left him on account of his ill-usage and cruelty (o), or 
where she lives apart from him by her own wish and is under no 
restraint (p) ; for a husband has not got such a right to the custody 
of his wife's person as a father has to the custody of his child, 
and a wife is entitled to exercise her judgment and discretion ss 
to remaining away from her husband (g). 

A wife is entitled to a writ of hahe^s^torpus directed to her huabapd 
if she is wrongfully rebtramed by him against her will after the 
execution of a deed of sefftration (r), or if ho attempts to enforce 
restitution of conjugal rights by keeping her in confinement or 
forcibly detaining her in his cu8tod3W(«)' 

114. The writ may issue at the instaixce of any person who is 
wrongfully kept in confinement under the pretence of insanity or 
lunacy to compel the person having the custody of the alleged 
lunatic to produce him in court, so that the legality of the deten- 
tion may be inquired into (t), but a strong case must be disclosed 
before the writ will be granted (a). It is essential, therefore, in 
such a case that there bhould be an affidavit by the alleged lunatic, 
or that there should be clear evidence that he is prevented from 
making an aflidavit (b). 

On an application for a writ in a case where a person is alleged 
to be detained as a lunatic without justification, the court will 
usually order the alleged lunatic to be medically examined by an 
expert, the application being postponed until after the result of the 
m^ical examination has been reported (c). 


(l) Ee O'Hara^ [1900] 2 1. E. 232, 0. A. ; Kerrigan v. Hall (1901), 4 P. (Ct. of 
Sees.) 10 ; and compare Humphrye v. PoftiA, [1901] 2 K. B. 385, 0. A. 

(m) Aimtod v. Atnjoood (1718), Preo. Ch. 492 ; Ee Coohrane (1840), 8 Bowl. 
630. As to the relation of husband and wife generally, see title Husband 
AND Wipe. 

(n) Ee Cochrane, eupra. See, however, E. v. Jackson, [1891] 1 Q. B. 671, 
0. A . ; Ee Price (I860), 2 P. &.F. 263. 

(o) E. V. Brooke, Gregory* e Case (1766), 4 Burr. 1991, 

(p) E. V. Leggatt (1862), 18 Q. B. 781. 

(o) Kao parte M'Clellan (1831), 1 Bowl. 81; E, v. Leggatt, eupra; E, y, 
Ja^on, supra. 

(rj LiatePe Coue (1721), 8 Mod. Eep. 22. 
a) E. T. Jackson, supra. 

{t) E. y. Turlington (1761), 2 Burn 1116; Ee Shuttleworth (1846), 9 Q. B. 
651 ; Ee Oreenwood, E. v. P»wtfer (1865), 24 L. J. (q. b.) 148 ; Ee Eltm (1896), 
Times, May 1, 1896. See aleo E. y. Wright (1731), 2 Stra. 916 ; and as to 
lunatics gener^y, see title Lunatios and Persons of Unsound Mind. 

t E. V. Clarice (1762), 8 Burr. 1362. 

E» parte Child (1854), 16 0. B. 238 ; Ee Carter (1898), 96 Ii. T. Jo. 37. 

E. y. Wright (1760), 8 Barr. 1100; E. y. Turlington^ supra; E. v. EtaU 
), 11 1. 0. Ij. E. 279. 
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SUB-Saor. 2,— JVo««iar« pn SdhUs Corpu§, 

{Uf Applic<aioii!^fir^ Writ. 

115. The procedure for obtaining the 
the Crown side of the King's Benolk Bivisl 
Crown OfiSce Bulogf^#|p6 (d), and 
those rules th^^^rmer proi 
force (e). 

The writ is granted upon motion or ex parte application or 
summons accoidingto the nature and circumstances of the case (/). 


flBor.S. 

Habeas 

^ ^ Corpus. 

If had^e corpus on 
is regulated by the 
e no other prOTision is made 
e and practice remain in 


Crown Office 


116. An application may be made to the court or a judge (^). Application 
Tihe court to which application may be made is a divisional made.**™ 
court consisting of two ^ mis^f^iudges of the King's Bench Division 

o^;^ High Court of An application to a judge may 

be made at chambers whether in {^^on or elsewhere (e). In 
London applications at chambers ar$^|bade to the judge who sits 
daily during the law sittings in Judge^s Chambers at the Boyal 
Courts of Justice. But an a|Hplication to a judge of the High 
Court for a writ of lialeas corpus is without restriction as to • 
place, a judge having power, which in cases of urgency is not 
infrequently exercised, to grant the writ at his own private residence, 
or any place where he may happen to be (/f). 

117. During the law sittings application for the writ of habeas Application 
corpus, whether at common law, as is the usual practice, or under 

the Habeas Corpus Act, 1679 (Z), may be made either to a divisional 
court or to a judge at chambers (?»). Applications for habeas 
corpus in cases relating to the custody of infants are in practice 
made to a judge at chambers, but in all other cases the application 
for a writ during the sittings should be made to the court and not at 
chambers. In extiadition cases the application for a habeas corpses 
must be made to the court, for no application for a writ of hc^sas 
corpus on a warrant of extradition can be made to a judg^ at 
chambers during the sittings (n). 

118. During vacation the application for the writ may be made to AppMcation 
a judge at chambers (o). This applies to every class of case, including 


id) Statutonr Buies and Orders, 1906, p 606. 

(e) Crown Office Buies, r. 1. The former practice was regulated by the 
Crown Office Buies, 1886. As to the earlier piactico, see Gude, Piactice of the 
Grown Office. 

(/) Seepp 67 — 60,poat. 

Ig) Crown Office Buies, r. 216. 

(A) As to formation of a divisional couit, see Judicature Act, 1884 (47 St 
48 Viot. c. 61^ 4. 

i t) Seer Crown Office Buies, r. J?68. ^ 

h) See Short and Mellor, Piactice of the Grown Office, 2nd ed, 

2) 81 Oax. 2, 0 . 2. 

m) Crown Offlee Buies, r. 216.' " 

n) 2btd„ T. 219. 

d) Waisords {Leonard^ Cass (1839), 9 Ad. & El. 731, also reported sob nm, 
R, y. Bnitheldcr (1839), 1 Per, & Dav. 616. In that case, where twelve 
writs hubtem terpm had been «anted by LirTLEDALa, J.r At ohamberp 
during vacation (on the 28th Deceinber, 1838), althoogh the writs were return* 
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Sect. 3 . 
Habeas 
Cozpns. 

Application 
by counsel. 


extradition casll. The judges of the High Court are empowered 
and required ^ statute to aw£lld(end issue, writ during vacation 
in criminal (liRsr 

119. The applicc^lll; whether on motion to the court or at 
chambers, should be mde by counsel, as the^qmt will not as a rule 
allow an applicant to move in person exceptional cases, 

however, applicants have been heard in person on the ground df 
poverty or extreme urgency (r). ^ r . 


able immediate at chambers, yet owing to the importance of the case it was 
arranged that the prisoners should not be brought up before the ensuing Hila^ 
Term Fry’s Pteport of the Oase of the CiM^diaa Prisoners, at pp. 30, 3l). 

(p) Habeas Conjus Act, 1679 (31 Oai[L'% e. 2), A 2, for the terms of which 
see p. 44, anie. Since the Judicature ^^'1873 (36 & 37 Yict. c. 66Mlps 
statutory power and duty uf jifiating the wnt during vacation has become 
vested in the judges of the H3|^j^urt of Justice, to any one of whom, conse- 
quently, an application for the Writ might be made wder the Act of 1679. It 
will bo noticed that the mode of appho^mn prescribed by that statute is by 
“ request ” made in writing by the pers^RImprisoned or anyone on his bhhaif 
attested and subscribed by two witnesses (a. 2). The “request” must be 
accompanied by a copy of the warrant of commitment or an affidavit that such 
copy has been denied (tbiiL). Moreover, although not expressly required by 
the statute, an affidavit of the facts showing the ground upon ^^ch the 
applioatioa for a habeas corpus is based has 9 . 1 way 8 been regarded as essential 
(see Hand’s Practice, 73). As already stated, under modern iiractice applica* 
tious or the writ are invariably made under the common law jurisdiction and 
not under the statute, though there appears to be no reason why an application 
for the writ in criminal cases should not be made to a judge in vacation under 
the statutory jurisdiction. 

(Y) Re Newton (1805), 16 0. B. 97 ; Ermrte Child (1854), 15 C. B. 238. In 
Re Neiuton, supra^ the court refused to allow a motion for a habeas corpm to be 
made by the father of a prisoner, but requiied the application to be made by 
counsel. 

So in Easter, 1874, the court refused to allow one Oobhett, a layman, to 
move on behalf of Castro, a prisoner, iu execution on a sonteuoe upon au indict- 
njl^gfcfor perjury (Short and Mellor, Frac^ of the Crown Office, 2nd ed., 

^ (r) Though in practice the writ of habeas corpus, like the prerogative writs 
(see, for instance, Ex parte Was(m (1869), 10 B. & S. 580 ; R. v. Eardleij (18P5\ 49 
J. P. 551 ; R. V. Liverpool Corporation. (1891), 7 T, L. B. 592, 0. A. ; Exparte WhyU 
(1896), 12 T. L. B. 458, C. A.), is moved for by counsel on behalf of the cqyphcant, 
the coui*t has, in favour of liberfy, in some few cases allowed applications for 
the writ to be made in person. See Re NewUm, supra, where, though the court 
refused to hear a motion 'by a father for a writ on behalf of his son, it was 
stated by Jebvis, O.J., that the judges did not lay down any indexible rule, 
but merely held that iu the particular oircnmstanco it would be better for the 
motion to be made by oounsm; Cobbeit v. Hudson (1860), 15 U. B. 088, where a 
wife was allowed to move in person for a habeas corpus on behalf of her husband, 
and Lord Campbell, O.J., pointed out “ that great inconvenienoe might arise 
in cases where the libeiiy of the subject is in question from refu^g to hear the 
wife or any person on behalf of the party under restraint ” ; Ex ^0te Sigismund, 
unreported, coram DABUNa and Uhannell, JJ., March 12u^l901, where a 
father was allowed to apply in nerson to a divisional court for a writ of halieas 
corpus to obtain the custody of his child from persons to whom it had been 
int^ted by his wife, the court intimating that, although from the nature of 
the oase^ involving as it did complicated questions of law, it would have beep 
better for the '^plication to have been made by counsel, they were willing to 
hoar the appli^t in pereco, he having stated that he was not in a position to 
instruct oounm (the secant had previously appeared and been heard in 
person before Bx^CSNUX, J.t at chaxabexs), 
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120. The i>ersoD illegally imprisoned ordained m eonfinement 
without legal justificati^ is» both i^H^mmon law and by statute (s), 
entitled to a^ply for %.xHnt of hdom^rpus, built ibi)ot essential 
that the application should proceed direotly^jkr^ hid^ 

Any person is entitled to institute proce^fings to obtain a writ 
of kabeaa corpus for^||ypurpose of liberating another from an illegal 
iipprisonment (t), ebifany person wbo is* legally entitled to the 
castody of another may sue out the writ in order to regain such 
custody (a). In any case where access is denied to a person alleged 
to be on justifiably detained, so that there are no instrmtions from 
the prisoner, the application may be made by any rela^n or friend 
on an affidavit setting forth the reasons for its being made (1>). 

•A mere stranger or volunteer, however, who has no authority to 
appear on behalf of a prison^ dr right to represent him will not bo 
allov^d to apply for habeas c&rpus (c). 

121. An application to the court (d) for a writ must be made 
by motion for an order (<»). The motion is made by counsel in 
open court in the usual manner and must be supported by 
affid ivit (f). As the liberty of the subject is affected, it is entitled 
to precedence over all other motions on the same day {g). 


(«) See p. 43, ante. 

(<) Habeas Corpus Act, 1679 (31 Car. 2, o. 2), ss. 2, 9 

(а) Re Daletf (Clizabeih) (18(50), 2 F. & P. 268; see also lie Thompem (1860), 
80 L J. (m 0 .) 19 The writ has been giantod on the application of a 
hu<>band on behalf of his wife {R. v. Olathe (1768), 1 Ban. 606, see also R. v. 
luodke, Qregoiy'e Ca<te (1760), 4 Binr. 1991), of a wife on behalf of her husband 
(Oobleft V. Ilvdeon (1850), 16 Q B 088) , of a father on behalf of a son {Re 
I hompeont vipi a) ; of a 8i'>ter on be half of her sistoi {Re DaJey {1 hzabeth), eupj a). 
An application lor the wnt may bo made by an agent oi fiiend on behalf of 
a pnsouor (see Aehby v. White (1704), 14 State Tr. 695, 4tli Resolution, 
at p. 825). 

In cases where the castody of children is in dispute the propei party to m^e 
the application for the wnt is the m^reiit or guardian who claims to be entdpd 
to the custody, and it must be show that the applicant pHmhJane possesiw a 
hgal right to the custody (see Re Ilaiper, [1895J 2 1. R. 571). 

(б) See Hottentot Venuie Case (IblO), 13 Fast, 195; also cases cited note(o), 


Bupra. 

(c) 3, V. Clarke (1762), 3 Buir. 1362. The secretary of a Lunatic Fiiend 
Society, who was a mere stranger and acting without authority', was held not to 
be entitled to make an application for a haleaa corpm on bi half of a person who 
was alleged to be wrongtuUy detained os a lunatic (A’e puHe Child (1854), 15 
0. B. 238 : see also Re Carter (1S93), 95 L. T. Jo. 37). A meie stranger, it has 
been said, has no light to come to the couit and ask that a party who 
mokes no affidavit, and who is not suggested to be so ooeiced as to be incapable 
of making one, may be brought up by habeae corpm to be dibcharged from 
restraint {Eon parte CwW, supra, per Jervis, C J , at p. 239). 
id) That is, a divisional court of the King’s Bench Division. 

(e) Crown Cli|ce Rules, r. 217. 

(/) The praoKce as to motions which is regulated by B. 8. 0., Ord 52, 

IS, as far as it is applicable, applied to all proceedings on theCrown side (Crown 
Otlice Rules, r. 232). All orders of court (except certain oidors of couise 
specified in r. 23^ daring tho sittings are to be made by the court on 
motion supported by affidavit (t5id., r. 234). Applications on the Grown i^e 
made by way of motion to a divisional court are to bo for an order ntn* 

235 ). . . 

(y) The rule giving preoedenoe to motions affecting tbe liberty of the subject 
has been long establish^ ; it appUes where a person in custody is bmught up en 


H.L.— X. 


Sbot. A 

Hfltbm 

Corpus. 

Whoirt 
entitled to 
apply for writ, 


Alode of 
application 
to court. 


B 



68 
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Sect. 8. 

Habeas 

Corpus. 


Practice In 
extradition 

eawB. 


Application 
to ]uc1go at 
ehuml^rs. 


There must be at least two clear days between the service of the 
notice of moiicm the day na|hed in the notice for the hearing (/O. 

The hcariillf of me motion ma^ be adjourned from time to time 
upon such terms as ^ court thinks fit (i) ; and if the court is of 
opinion that any perm'll to whom notice has not keen given ought 
to have or to have had snch notice the court may either dismiss the 
motion or adjourn the hearing, in order that notice may be given 
upon such terms as the court may think fit to impose (/c). 

122. In extradition cases the practice is to apply for a rule nigi 
calling on the Home Secretary, the chief metropolitan magistrate, 
and the foreign Government to show cause why the writ should not 
issue (/). The application for the writ during the law sittings 
must be by motion to a divisional court, and not to a judge at 
chambers (771). During vacation an application for the writ in oases 
of extradition may be made to a judge out of court. In all cases 
the application must be supported by aflidavit showing ground for 
the interference of the court, and accompanied by a copy of the 
commitment verified by affidavit (n). 

123. The writ is grantablo in certain cases by a judge at 

chambers during the law biitings as well as in vacation ( 0 ). In 
such cases the aiiplication may be made cx and the judge 

may order the writ to issue ea: parte in the first instance, or he may 
direct a summons, which muot be drawn up in the prescribed 
form (p), for the writ to issue ( 3 ). But no such summons can be 
issued without leave (r). 


habeas corpus, but does not oxiend to bhowiiig cause ngaiust a rule for a hahas 
corpus (lie Thompson (I ''GO), 0 Jur. (n. s.) 1121). 

(A) B. S. 0 , Ord, 62, r. 6. In the event of no one appearing to support the 
notice of motiou the party appearing to shew cause -would be entitled to costs 
(Bfirry y. Exchange Trading Co. (1875), 1 Q. B, D. 77). 

B. S. 0., Ord. 62, r. 7. v 

(A) Ibid., r. 6. 

\l) See Jl. V. Cam (1882), 9 Q. B. D. 93, n. As to extradition, see p. 60, 
ante; aud generally title lix'iRAiniioN and Fuuiiivis Ofiendeks. 

(m) Crown Office Buies, r. 219. 

\n) Habeas Corpus Act, 1079 (31 Car. 2, c. 2), s. 4, -wbicb requires the 
gaoler or other ofiicer under heavy penalty ^0 deliver a copy of tho commitment 
-within six hours ofb r demand has been made by the piisouer or any person 
on his behalf. 

( 0 ) The judges possessed this jurisdiction at common law, and tho practice is 
recognised by tho Crown Office Buies, though the piovisions of the Habeas 
Corpus Act, 1679 (31 Car. *2, c. 2), in terms merely empower the judges, as 
distinguished from the court, to issue the writ during the vuoation (see Short and 
Mellor, Practice of the Crown Office, 2nd ed., pp. 320 — 322; see also 
Crown Office Buies, r. 210). ^ - 

(p) For form of summons for writ of habeas cor^ ad subjicieimum^ see Crown 
Office Buies, 1906, Appendix, Form No. 174. summons states that upon 
hearing counsel or the solicitor for the applicant, aud upon reading the several 
affidavits, it is oidorod that all parties concerned attend the judge at chambers 
on the day and at tho hour specified to show cause why a writ of habeas corpus 
should not issue directed to the respondent to have the body of the person 
alleged to be illegally detained before a judge at chambers immediately after 
the receipt of such writ to undergo etc. 

Crown Office Buies, t. 218. 

(r) Ibid.f r. 2G6. Tho summons must be issued from, and tho order drawn up 
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124 . In all cases in which the right ^'the custody of children 
is in question the invariable rule is Jjhat tlie application for the writ 
should be made to a judge at chambers, and this whether the 
application be made during “the law sittings or in vacation ” (a). 
But the judge, in any case where he deems such a course to be 
expedient, may adjourn the hearing of the application into court (b). 

• 125 . Every application for a writ, whether at common law 
or .under the Habeas Corpus Act, 1679 (c), must be supported 
by affidavit (d), upon which the court is able to exercise its 
discretion as to whether the writ shall be issued or not (e). It 
should be made by the prisoner or party who claims the writ or by 

f me other person on his behalf and with his authority, or by some 
rson who can satisfy the court that the person on whose behalf 
the application is made is. so coerced as to be unable to make an 
affidavit (/), and should set out all the material facts and show 
circumstances disclosing a primd facie case for the issue of the writ. 


at, tlio Crown Office Dopaitment of tho Central Office of the Supreme Court 
{ibid., r. 26o), 

(а) In an unreportod caae, coram Blackburn, Mellob, and Lush, JJ., tho 
Court of Queen's Bench on 1 llh June, 1872, refused to hear a case relating to 
the custody of children in court, and stated Hiat all such applications should lu 
the first instance bo made at chambers (see Short and Mellor, Proctice of tho 
Crown Office, 2nd ed., p. 320). Since that time this has been the recognised 
practice.^ 

(б) This course is adopted when the argument is likoly to be lengthy or when 
novel or difficult points of law are iuvohod. In Ite Vofben (189G), not reported, 
the hearing of an apjdication by summons for a habeas corpus by a muthor to 
obtain the custody of her children during their holidays from their father under 
the provisions of a deed of separation was lefeixed by Day, J., from himself, 
sitting at chambers, to himself in court. 

fcl 31 Car. 2, c, 2. 

{a) The ordinary practice of the High Court in relation to affidavits is 
applicable to affidavits in support of applications for writs of habeas corpus 
(Crown Office Buies, r. 25, applyinj^ K. 8. 0., Ord. 38, to all procoodings on tho 
Crown side of the King’s Bench Division). Affidavits used on the Crown side 
must be intituled “In the High Court of Justice, King’s Bench Division” 
(Crown Office llulos, r. 6). Affidavits may lie sworn before any first or second 
olass clerk in tho Crown Office or before any officer empowered under the Buies 
of the Supreme Court for that purpose (see ibid., r. 7). 

{e\ The writ of habeas corpus was formerly granted upon a mere verbal 
appfioation without an affldiivit (see 11. v. Heath (1744), 18 State Tr. 1, per 
MAJUiAY, O.J., at p, 19). For at least a century, however, it has been a well- 
recognis^ rule that every application for the writ must be supported by 
affidavit (see Hobhouscls Case (1820), 3 B. & Aid. 420). 

Whether the wiit be granted under the common law jurisdiction or under the 
statute, ^ere ought always to be a proper ground laid before the court to 
justify it in granting a wnt. It is not to be granted as a matter of course, at 
all events, but the party seeking to be brought up by habeas corpus must lay 
Buoh a case on affidavit before the court as will be sufficient to regulate the 
discretion of the court in that rospeot (see Bbbhouse's Case, as reported 2 Chit 
207, atp. 211 ; see also A v. Schiever (1759), 2 Burr. 765 ; Three Spanish Sailors* 
Case(n79), 2 Wm. Bl. 1324 ; He Carter (1893), 95 L. T. Jo. 37). 

(/) In the Canadian Prisoners* Com, Re Parker (1839), 5 M. & W. 32, a motion 
for a Wiit of habeas corpus was made on an affidavit of a solicitor on behalf of 
the prisoners, and also on an affidavit by the solicitor’s clerk. The court having 
intimated that there ought to be an affidavit from the prisoners themselves, 
counsel referred to the Hottentot Venus*s Case (1810), 13 East, 196, but the court 
pointed out that in that case a reason was assi^ed for not producing an affidavit 
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Sbot.S. 

Habeas 

CorpoB. 


Order pfH 
and order 
absolute. 


Urgent cases. 


The aHkltivIts must be filed in tbe Crown Office Department oi 
the Central Office (g)^ On every affidavit there must be indorsed a 
note showing on wh%e behalf it is filed, and no affidavit can be filed 
or used without such note unless the court or judge otherwise 
directs (y). 

Upon motions founded upon affidavits either party may apply to 
the court or judge for leave to make additional affidavits upon any 
new matter arising out of the affidavits of the opposite party, but 
no additional affidavits can be used unless such leave has been first 
obtained (h). 

The applicant upon obtaining an order nisi or summons at 
chambers must, on demand by the respondent or his solicitor, supply 
copies of any affidavit on which such order nisi or summons war 
obtained, and any respondent who proposes to read any affidavits 
upon showing cause, must on demand supply copies of such 
affidavits to the applicant or his solicitor on payment of the 
ordinary charges (i). 

(ii.) Order for (he IVrit 

126. Upon an npidication for a writ of habeas corpus being 
made to a divisional court or judge at chambers, the court or judge, 
after reading the affidavits and hearing counsel, proceeds to make 
an order for the issue of the writ or dismissal of the application. 
Where the application is made to the court tbe court has power 
to make an order absolute ex parte for the writ to issue in the first 
instance, or to grant an order nm {k). Similarly, where the appli- 
cation is made to a judge at chambers the judge has power to 
order the writ to issue ex parte in the first instance, or he may 
direct a summons for the writ to issue (7). 

127. Though tlie writ of habeas corpus is a writ of right upon ground 
being shown for its issue, it is usual in practice instead of granting 
an order absolute to grant an order nisi only in the first instance (m). 
But in an urgent case, or when time is of importance, or in any case 
where the granting of an order nisi would be likely to result in a 


fium the party liereelf, and stated that before gro-utiug a habeas corpus to renio e 
a person in custody the court must ascertain that an afildavit is uot reasonably 
to be ex])ectod from him, and that an afildavit is absolutely nocessary either 
from the party who claims the writ c r from some other poison so as to satisfy 
the court that he is so coerced as to be unable to make it. 

So in Ex parte Child (1854)', 15 0. B. 238, a rule liaving been obtained for a 
writ of habeas corpus to bring up a person confined in an asylum as a lunatic, 
the court discharged the rulo with costs, there being no affidavit to show tliut 
tbe party promoting the application was duly authorised by the lunatic. 

(ff) Crown Office Buies, r. 8. 

(h) Ibid., r. 9. 

(0 /6td.,r. 10. 

(*) Ibid., r. 217. 

(f) im., r. 218. 

(m) An order msi, ns a general rule, is made on account of its greater con- 
veuienoe and with a view to saving expense, for if upon hearing the answer of 
ttie respondent the court dismisses the application, both the inconvenience and 
the exj^nse of bringing up a person, possibly from a distance, ore avoided (see 
Eggfngton's Case (1853), 2 B. & B. 717, 734). 

In extradition cases an order nisi is invariably applied fo?. 
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defeat of justice, an order absolute for the writ to issue will be made 
in the first instance (n). « 

128. The order for the writ to issue, when made, cannot be 
fettered by any conditions or terms. Thifs, if the writ be granted 
on the ground of illegal imprisonment a condition or term restrain- 
ing the applicant from pursuing his remedy by action for false 
ftaprisonmcnt cannot be imposed as part of the rule for the issue of 
the writ(o), nor can the writ be ordered to lie in the oflice until the 
respondent comes within' the jurisdiction (p), or until some future 
date. 

After an order for the writ to issue has been granted, whether 
by the court or hy the judge at chambers, the order must be 
drawn up at the Crown Office (q) in the proscribed form (r). 

An order in cases where process has issued from the King’s 
Bench Division is an order of course, which may be drawn up at the 
Crown Office without any motion for the same («) ; but except 
orders of course no order on the Crowm side may be drawn up 
without the leave or order of the court or a judge or of the King's 
Coroner and Attorney or the Master of the Crown Office (i). 

129. On the argument of the order nisi or summons at 
chambers for a writ, the court or judge may, in its or his discretion, 
without waiting for the return to tho writ, direct an order to be 
drawn up for the prisoner’s discharge, and such an order is a 
sufficient warrant to any gaoler, constable, or other person for 
the discharge of the prisoner or any ii\fant or person under 
restraint (a), 

(tt) Thus, in cases i elating lo tho custody of inf.mfs, whore Ihcie is a pro- 
bability of tho child boiug romovod out of tho juiisdictiou, or taken abroad, or 
kept in conceahacut, or its custody being changed or parted with, the gi’anting 
of an order absolute is an expedient and })roper course, and is usually adopted 
(Kr parte Witif (1833), 13 0. Jb 680 ; see Cox v. Ilahet (1890), 16 App. Cas. 606). 

(oj Kx parie Udl (1827), 3 0. & P. 2 >5. 

ip) Ji. V. Pincknn/, [1904] 2 1C. H. 84, 0. A. 

(7) It is usual to draw up the older in eveiy case, oriminal or civil, though in 
civil jiroceedings it is not always iiccc«&aiy to do so (boo Short and Afollor, Practice 
of tho Crown Office, 2nd ed., at p. 323). In civil proceedings where an order 
has been mode not embodying any special terms, nor including any special 
directions, but simply giving leave for the issue of anjr writ (other than a writ 
of attachment), or for the amendment of any writ, it is not necessary to draw 
up such order unless the court or judge shall otherwise direct, but the produc- 
tion of a note or memorandum of such order signed by a judge, registrar, or 
master, is sufficient authority for tlie issue or amendment of the writ (see B. S. 
0., Ord. 62, r. 14, which so far as is applicable is applied to all civil proceedings on 
the Crown side by the Crown Office Uules, r. 232). 

(r) Ibid.f r. 269. In substance the order is as follows: — Upon reading the 
several affidavits of etc., filed etc., and upon hearing counsel upon both sides. 
It is ordered that a writ of habeas corpus issue direct^ to etc., to have the body 
of A. B. before a judge in chambers (or the court) at tlie Boyal Courts of 
Justice, London, immediately after the receipt of snch writ to undergo and 
receive etc. (ibid.. Appendix, Porm No. 176). 

(») Crown Office Buies, r. 233 (g). 

\t) Ibid., r. 239. 

(a) Ibid,, T, 226. This power has been exexoisod in cases where on the argu- 
ment of a rule for a habeas corpus to bring np a person in prison under a 
summaiy conviction the court has been satisfied wat the prisoner was not sub- 
ject to the jurisdiction of the justices (see Be Anthers 22 0. B. D. 346; 

Be Bailey (1854), 3 E. & B. 607 ; Be Baker (1867), 2 H. & N. 219). 
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Sect. 3, 130 . The applicant has a right to the opinion of every court 

Habeai as to the expediency of his iuiprisonmont. If an application for the 
Corpus, writ 1 )q refused, the applicant is entitled to renew his application 

Renewal of before another court, and, if he think fit, to proceed from court to 

application In court, making an application to each court in turn (h). 

other courts. . 

Costs of granting the application, can order the 

application, defendant to pay the costs of the successful party (c). There is? 

however, no power to make such an order for the payment of costs 
against any person who is not on the record (d). 


(iii.) The Writ. 

Drawing np 132 . The practice with regard to tlie drawing up, issue, and 
writ. service of the writ of hahem corpm is regulated by the Crown OiHce 

Kules, 1906 (c). 

Form of writ. 133 . The Writ of habeas mpus consists of a formal greeting from 
the Grown to the person to whom it is directed, followed by a man- 
datory order hy the court or judge directed to any person whomso- 
ever, whether a gaoler or otlier officer, or a private individual wlio 
is alleged to have another person unlawfully in his custody, requir- 
ing him to have the body of such person l)efore the court or judge 
immediately after the receipt of the writ, l getlior with the day and 
cause of his being taken and detained, to undergo and receive all 
such tilings ns the court may order (/). 


(M Ex parte PurtifKjton {XSio), l.*I M. & W. 679, per Parke, B., at p. 684. 
In tnis case a writ of habeas corjm liud boon granted by tlio (louit of Queen’s 
Bench, and on the roturn the discharge of tho piisoner was refused. I'ho 
prisoner made a subsequent npplic.if jon for tho writ to tho Lord Chief Boron of 
tho Exchequer in chambers, with similar j esult. On a third application for a 
writ of habeas corpus being made to the Court of Exchequer, the court, after 
careful consideration of tho case, refused the application for the issue of tho writ, 
and stated that they did not cou-ider the matter as conchnlod by tho two 
previous applications. As to thoriirht to renew tho application for tho writ, seo 
also Co* V. yio/w (1800), lo App. Cas. oOG, per Lord JIalsbury, L.O., at p. 
514; and per Lord Bramwell, at p. 523. 

(c) JR, V. Jones, [1804] 2 Q, B. 382. The courts have always oxorcisod tho 
power of awarding to the ollicor wlio brings up a pristiner in comp]ian'’n witli a 
writ of habeas corpus his roasonnblo expenses so incurred {Re Cobbett (1845), 14 
M. & W. 175 ; Re Dodd (1858), 2 Do G. & J. 510). In criminal eases the coii ts 
formerly had no power to award costs on habeas corpus. In civil cases— as, for 
instance, in cases relating to tho custody of infants on tho other Jiand— the costs 
of a successful applicant for a writ of habeas corpus wore sometimes awarded ; 
see Ex jiarte Child (1854), 15 0. B. 2.38. Now, however, since the Judicature Act, 
1890 (53 & 54 Yict. 0 . 44), tho court has power under s. 5 of that Act to award 
costs to the Buccossfiil party on an application for a wnt of habeas corpus {R. v. 
Jones, suprd; seo also R, v. IFoodAoHse, [1D06] 2 K. B. 601, 0. A. (cer<torart) ). 

(d) Re Carter (1893), 95 L. T. Jo. 37, where a second application for a 
wnt of habeas corpus was made in the name of a person detained as a criminal 
lunatic, who, it appeared, had authorisod tho solicitor to make a former applica- 
tion, but had given no authoiity for the second application, and it was held that 
the ooort hod no jurisdiction to make an order for costs against the person who 
hand directed the application to bo made, such person not being on the record. 
It was said that a writ of habeas corpus shall not be allowed to issue without an 
affidavit either from the person in whose name the ap])lication was made or from 
the person really responsible for costs, so that the othor might know on 
whom to rely for payment of the costs {ibid., per VAuanAN Williams, J.). 

Is) Grown Office Rules, rr. 216—227. 

(/) “ Tlie writ is a demand by the King’s Supremo Court of Justice to produce 
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The writ, which mast be prepared by the solicitor or the party 
suing it out, and must be written or printed on parchment or 
paper as prescribed by the rules (g), should be drawn up in the 
prescribed form {h). It must be directed to the person or persons 
in whose custody the party detained is or is alleged to be, as for 
instance to the gaoler in the case of a person in custody in prison (i), 
find must be made returnable immediately (j). It may be directed 
to any number of individuals taking part in the illegal deten- 
tion (k) ; but if directed to two or more persons in the alternative it 
is bad and will be quashed (i). It must bear date on the day on which 
it is issued (1) ; and should be tested at the Koyal Courts of Justice, 
London, in the name of the Lord Chief Justice of England (/»)• 
Before being scaled the writ must be indorsed with the name 


a person under confinomoiit, and to signify tho reason of liis coufineincut " 
(Wilrn. 106 ; soo also II P.l. Com. 129 ; 8 State Tr. 112). 

(f/) Crown Ollico Rules, r. 210. In practice the writ is usually settled by 
counsel and should bo propiirod according to tho form given in the Api)endix to 
the Orowm Oliice Hulo^i, 1906, with the necessary insertions and variations 
{tbid.f Appendix, Form No. 170). 

(A) Clown Office Rules ; r. 209 ])rovides that tho forms in the Appendix wlioii 
aiiphcahle, and where not apjdicahle fonns ot the like character as near as may 
bo, shall ho used in all prooocdiiig-j on the Crown side. Pur the form piebcribod 
BOO tbtd., Porm No. 170, which is as follow's : 


prnt of Jlabeds Corpus ad Subjiriendam. 

Edward the Seventh hy tho Grace of God. etc., to greeting : We 

oomtnaudyou that you have in the King's Bench Ltivision of Our High Court of 
Justice [or before a Judge in Chambers] at tho Royal Courts of Justice, Loudon, 
immediately after tho loceipt of this Our Writ, tho body of A. B., being taken 
aud dotamod under your cu.stody as is said, togothor with the dav and cause of 
his being taken and detained, by whatsoever name ho may be called therein to 
undergo and receive all aud singular such matters aud things as Our said Court 
[or Judgo] shall tliou and there consider of concoiuing him in tliis behalf; and 
have you thoro then this Our Writ. 

Witness, d.c. 

To BE IN DOUSED. 


Bv Older of tho Court [or of Mr. Justice \ 

This writ was issued hy, etc. 

Por precedents of earlier foiins of the writ, see 2 Co. Inst. j3 ; R. v. Gardner 
(1728), Tremaine, Pleas of the Crown, 3ol; Wihona {Cat us) Case (18 lo). 7 
U. B. 984. 

(t) B. v. Pojo/er (1700), 1 S.ilk. 330; R. v. Batchaldor (1839), 1 Per. & Dav. 
516, whore twelve wiits of habeas carpus were grouted directed to William 
Baloheldor, keopor of tho gaol of the borough of Liverpool.” 
if) Crown Office Rules, r. 213. 


was 


(K) Re VoU'jlas (1812), 12 L. J. (q. b.) 49, whore a writ of habeas corpus 
as directed *‘to tho governor of Totnill-fiolds, Bridewell, to Lieut.-Ool. 


Edward Hay and to each and every tho officer or officers person or persons 
having the custody charge or control of Captain Archibald Douglas ” ; Wilson’s 
{Carus) Case^ supra, where the writ was directed “ to John Kamiich, gaoler of 
ller Majesty’s gaol in Jersey aud to John Le Couteur, Viscount of the said 
island.” 

{1) Crown Office Rules, r. 212. As to obfoiuing Icavo to amend tlie date 
on which the writ was tested, see Rx parte JJavies (1837), 4 Bing. (n. 0.) 17 ; 
and as to waiving tho irregularity of testing the writ on a day other than that 
on which it was issued, see Newton v. .Bowc (1843), 13 L. J. (o. P.) 73. 

(m) Grown Offioe Rules, r. 212. Th'e testo of a writ of habeas corpus 
has been held to be good without the title of the Chief Justice, but zueardly 
with his name {Vasper v. East (1685), 2 Show. 814). 
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Sect. 3. 

Habeas 

Corpus. 


iHsueoi 

writ. 


Service of 
writ. 


and address of the solicitor or party suing out the same, and, if 
sued out by the solicitor as agent, with the name and address of the 
principal also(n). It should also be indorsed “By order of the 
court,” or “ By order of Mr. Justice ”, as the case may be (o). 

If it is issued under the 'Habeas Corpus Act, 1679 (p), it must be 
indorsed Per etntutwm triceaimo primo Caroli aecundi regia, and 
must be signed by the person who awards the same ( 3 ). 

134. Writs of habeaa corpua are issued at the Crown Office 
Department of tlie Central Office (?•) upon production by the solicitor 
or imrty suing it out of the order for the writ to issue and upon 
a praecipe impressed with a Sa. stamp being loft (a). If the writ is 
returnable in court it must, together with the return thereto, bd 
filed in the Crown Office, and if returnable before a judge, it must, 
after the decision of the judge thereon, bo so filed with the return 
and any order made thereon, or a copy of such order (t). 

Every writ of habeaa co'pua issued at the Crown Office must be 
entered in a book kept for the purpose (a). 

135. The writ of habeaa corpua must be served personally, if 
possible, upon the party to whom it is directed ( 6 ). If it be 
impossible to effect personal service of the writ, or if the writ be 
directed to a gaoler or other public offi(jial, service must be effected 
by leaving it with a servant or agent of the person confining or 
restraining at the place where the prisoner is confined or 
restrained (c). 

the writ be directed to more than one porson the original 
must be delivered to or left with tho principal person and copies 


(n) Crown Office Eules, r. 210. 

( 0 ) See iftj'ci., Appendix, Form No. 170; and see p. .75, arite. Fonnorly it 
was essential to the validity of a writ of haleas corp/t? that tho sis'nnturo of tho 
judge who granted it should be indoi'scd, and m tho abaeuco of such signatuie 
the writ need not have been obeyed (fi. v. liodlam (1777), 2 Cowp. C72). 

(p) 31 Car. 2, c. 2. 

(f/) This is an express requirement of ibid., a. 2 (It. v. Boldam, iupra) 
In modem practice writs of habeas corpus are almost invariably issued at 
common law and not under the Habeas Corpus Act, but if a writ were issued 
under the Act it should bo indorsed as required by the state. Every writ of 
habeas corpus which is not so indorsed is a writ of habeas corpus at common 
law {Brass Crosby's Caac (1771), 3 Wils. 188, per Da GiiEV, O.J., at p. 198; 
Hohhouse's Case (1820), 3 fi. & Aid. 420, per HoLKOTl), J., at p. 423). 

(r) Crown Office Ilules, r. 209. This rule is in conformity with the earlier 
practice, under which it w:as settled that in all criminal matters and causes on 
the Crown sido of the King’s Bench the writ of haheas corpus must be issued 
from the Crown Office {Taylor's Case (1803), 3 East, 232; Fowler v. Dunn {1161), 
4 Burr. 2034, n. ; Easton's Case (1840), 12 Ad. & El. 645, where Lord Denican 
C. J., pointed out that the regular course was for the writ to issue on the Crown 
side, because parties may desire to search the proper office to learn whether tho 
writ has issued). In non>criminal oases, such as cases relating to the custody of 
infants, it would seem that the writ of habeas corpus might be issued on the 
ci^ side of the Eing;’B Bench Division, but in practice the writ is always issued 
at the &own Office. 

(«) See Short and Mellor, Practice of the Crown Office, 2nd ed., p. 323. 

\t) See Crown Office Eules, r. 214. 

(а) Ibid., r. 211. 

(б) Ibid., r. 220. 

(e) lUd, ; and see Habeas Corpus Aot, 1816 (66 Qeo. 3, 0 . 100), as. 2, 6. 
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served or left on each of the other persons in the same manner as 
the writ (d). If the original writ is not delivered to the principal of 
several persons to be served, the service of a copy of the writ upon 
the others is not a good service upon any of the others (e). 

When it is possible to effect persons service a writ of hahea^ 
corpus can only be properly served by actually delivering the 
•original writ to the person to be served, and if a copy of the writ 
is served this is an irregularity which the person served cannot 
waive by appearing so as to render himself liable to attachment 
for disobedience to the writ (/). 

The writ must be served immediately after it is issued, and the 
.court has no power to order it to issue and to lie in the office 
until the person to whom it is directed shall come within the 
jurisdiction (gf). 

136. A notice of the issue of the writ and of the consequences of 
failing to make a due return to it must be prepared by the applicant 
or his solicitor, and served with the writ upon the persons to whom 
it is directed, and any other person upon whom it may bo 
deemed necessary to serve the writ. 

The notice should be signed by the solicitor for the applicant,* or 
by the applicant himself if he is acting in person (1i), 

When a writ of habeas corpus has been obtained on an informal or 
illegal commitment a notice should be served upon the committing 
magistrates and the prosecutor reciting that the writ has been 
granted and requiring them to take notice that by virtue of iho 
said writ the person alleged to be illegally detained will be brought 
before the court or a judge at chambers at the Royal Courts of 
Justice, London, on the day and at the hour specihed, in order that 
ho may be discharged out of custody as to the commitment by which 
he is detained in custody (i). 

137. Where objection is taken to a writ of habeas coipus on the 
ground that it was irregularly or improperly issued, or that it was 
obtained by means of fraud, as by fraudulently misrepresenting the 
facts of the case on the affidavits in support of the application for 
it, the writ may be quashed (/c) upon application made to a 

(d) Crown Oflico Rules, r. 220, 

?c) R. V. Rowe (1894), 71 L. T, 578. 

(/) Ihtd., where an attachment for disobedience to a writ of habeas wrpue 
was refused on this ground. In the event of the original writ being inadver* 
tently lost before service, it would seem that a new writ would be allowed to 
issue ; see Reaee v. Shrimpton (1651), Sty. 2G1. 
fc) R. v. Pinckney, [1904] 2 K. B. 84, C. A. 

(a) For form of notioe, see Grown Office Rules, Appendix, Form No. 177. 
The object of the notice is to indicate procisely the tune when and place at 
which the return to the writ must be made, and^ this is the more necessary os 
the writ itself in form is made returnable immediately after its receipt (see the 
form of writ, at p. 63, ante). ^ 

(») Crown Office Rules, Appendix, Form No. 178, For form of affidavit of 
service of the writ of habeas corpus and of the accompanying notice, see ibid.. 
Form No. 179. 

(&) In Wilson* 8 {(Jams) Cass (1845), 7 Q. B. 984, on the suggestion that the 
judge who had granted the rule for the issue of a writ of habeas corpus had been 
misfed by the affidavits, it was ar^ed by Sir Frederick Thesiger, the Soheitor- 
Qeneral, that if the writ be issued without authority it is void, and ought to be 
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divisional court on motion for an order nisi ( 1 ) ; and the objection 
should not bo raised on motion to discharge the prisoner upon the 
return to the writ (m). 

A writ of habeas corpus will not be quashed merely on the ground 
that the judge who^ ordered it to issue abstained from inquir- 
ing into facts, which, if known to him, might probably have induced 
him either to refuse the writ or only to grant a ruie* 7 iwi, especiallj^ 
if such facts might properly be stated on the return (71) » nor for 
matter that can properly be returned to it (0). 

(iy.) The Rdutn. 

138 . Every writ of habeas corpus ad subjiciendum must bo mad^ 
returnable immediately (p) either in the King’s Bench Divibioii or 
before a judge at chambers, according as it has been issued by the 
court or a judge, unless otherwise ordered {q). But though in form 
it is made returnable immediately, in i>ractice the actual time and 
place for the return is set out in the notice which is served with the 
writ(r), and the court would not receive the return before the 
proper day for making the return has arrived (a). 

A reasonable lime, according to the circumstances of the particular 
case, is allowed for making the return to a w 1 1 1 ibsued at common law (/>), 


eot aside without setting aside tho judge’s order at p. 91)0). In it'ply to 
a question by tho court as to whether tliere was any iusUnce of quashing a 
wnt of /labeai eotpui in tho way suggested, it was stated (thid,, at p. 99S) that a 
certiorari might be quashed, and in ff. v. Cowie (1759), 2 Burr. S,)J, iit p. 855, 
Lord Mansfielt) had tieatod the question whether a certioran could go to 
33crwick as analogous to the quc'^tion wliether a habeas corpus could go thither. 
In his judgment Loid Bbnman, C.J., hlafod (7 Q. B. at p. 1000) that if it 
appeared beyond a doubt that a fiaud had been piactiscd the wiit ought to bo 
quashed. 

i f) See Crown Olfioe Rules, r. 235. 

m) See Short and Mollor, Practico of tlio Crown OfTico, 2nd ed , p. 321. 

n) BVWs {Carus) Case (1846), 7 Q. B. 984. 

o) Ihid„ at p. 1001. 

p) Crown Office Rules, r. 213. In its present form the writ requires the 
return to be made “ immediately after the rotoipt of this our writ ” Form 
No. 176 ; see p. 63, ante). 

q) Crown Office Rules, r. 213. 

r) See R. v. Pinchney, [1904] 2 K. B. 84, C. A. ; and p. 65, a/ite. 
a) MasVa Case (1772), 2 Wm. Bl. 805. 

b) Stockdahy. 7/«nwjrf (1810), 8 Bowl. 474, The preamble of tho Habeas 
Goipus Act, 1679 (31 Car. 2j c. 2), recited that gieat delays had beon used in 
making returns to writs of habeas corpus in criminal or supposed criminal cases. 
To remedy this s. 1 of tho statute enacted that in such cases the return should 
be made within thiee days ofte^ tho service of the writ if the place where the 

S risoner is detained is within twenty miles fiom the court, and if beyond the 
istance of twenty miles and not a1bq\e one hundred miles, then wiUiin the 
space of ten days, and if beyond tho distance of one hundred miles, then wjthin 
the space of twenty days after the dchveiy of the writ, and not longer. Those 
statutory periods for making tho roturn are, however, inapplioable in modem 
piactiGe, as the writ is issued at common law, and not under the statute. 

The Habeas Corpus Act, 1816 (56 Qeo. 3, o. 100), s. 2, enacted that a writ of 
habeas corpus issued in vacation might be made returnable in court in the next 
term, and a writ issued in term nught be ni^e returnable in vacation before a 
judge whole the writ was awaidod too late in the term or vacation to be oon- 
veaiently obeyed within the terra or vacation respectively ; and these provisions 
were made applicable to writs issued under the Habeas Ooiiius Act, 1679 (31 
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and the time may be extended by the court where good cause is 
shown (c). 

139. In compliance with the mandatory directions contained 
in the writ, the person to whom it is directed is under 
a legal obligation to produce the body of the person alleged to be 
.unlawfully detained before the court on the day specified, and to 
make a formal return to the writ (d). The end of the writ is to 
return the cause of the imprisonment, so that it may be examined in 
court whether the party ought to be discharged or not (c). This is 
equally true in non-criminal oases, for the writ in every case requires 
the production of the person detained, together with a statement of 
’the grounds of his detention (f). 

140. The return, which must always bo accompanied by the 

writ (# 7 ), must contain a copy of all the causes of the prisoner’s 
detainer indorsed on the wTit or on a separate schedule annexed 
thereto (/j). It should state facts constituting a valid and sufficient 
ground for detention of the person alleged to bo illegally detained (i). 
These facts must be set forth clearly and directly and with sufficient 
particularity (A:). The return must bo unambiguous (Z). • 


Par. 2, c. 2) (lluboas Poqjun Act ISIS (50 (Jpo. 0, c. 100), s. 0). See also B. v. 
Sfidheare {lloH), 1 Biur. 400; B. v. JlZija(Z (1768), 1 Burr. 512; B. v. VlatKe 
(1758), 1 Burr. 600. 

(c) Uatnardi) v. Ford, Cwte, [1892] A. 0. 826, 311, wliero the time 

for making the return to the wiit of habeas corpus was on ap})6al to the IIoubo 
of Lords oxtendod to throe luonlhs from the date of tho judgment which afllrmed 
the order appealed against; B, v. Clarke {lIG'i), 3 Burr. 1362, whore, on it 
appearing that the peison confined was a luu.atic and was detained by lelatious 
who wore proceeding bond jide to obtain a commiHsion of lunacy, tho period for 
tho return to a writ of hah as corpus w'aa extended. 

(d) Anon, (1720), 1 Bam. (tt. D.) 151 DartuPs (7a?e (1627), 3 State Tr. 1, 6; 
Lilbnrn’a Case (1648), Sty. 06; B. v. Greenway (1681), 2 Show. 172. 

(c) DarneVs Casf, supia. 

(/) See the form of writ of habeas coipus ad subjiciendum^ Crown Ofllco llules, 
Form No. 176; andp. 63, ante. 

(</) See tho form of writ, p. 63, ante ; Crown OlRce Ptulos, r. 222 ; see also 
Ex parte Beasei (1814), 6 Q. B. 481. The u.Bual form of return cominonces 
“I A. B., in obedience to the writheiewith do coitify and return that,” etc. 
For precedents of returns to writs of habeas corpus see BushdPs Case (1070), 
Vaugb. 135 ; It. v. Batcheldur (1839), 1 Per. & Dav. 616; Watson’s {Leonard) 
Case (1839), 9 Ad. & El. 731, 733—736; Be Douglas (1842), 12 L. J. (q. b.) 40; 
Wilson’s (Carus) Ch«c(1846), 7 Q. B. 984, 1002 — 1006; SihuUlewotth’s Case (1846), 
9 a B. 641. 

{h) Crown Office Rules, r. 223. 

(0 See Cose (1821), 4 B. & Aid, 213; Bouden’s Case (1821), 4 B. & 

Aid. 294 ; Fash’s Case (1821), 4 B. & Aid, 295; Canadian Prisoners’ Case, Be 
Parker (1839), 5 M. & W. 32. 

(Zc) See tho cases cited in note (</), supra ; as to the sufficionoy of a return to 
a writ of habeas corpus, see further Ilowel’s Case (1587), 1 Leon. 70 ; Same’s Case 
(1620), 2 Roll. Rep. 167 ; Kendal’s Case (1695), 6 Mod. Rep. 78; Bushell’s Case, 
supra, at p. 137; Hutchins v. Player (1663), O. Bridg. 272, 276; Warman’s 
Case{mG), 2 Wm. Bl. 1204; Chancey’s (Sir fVillia?n) P(we(l611), 12 Co. Rep. 
82 ; B. V. Bethel (1695), 5 Mod. Kop. 10 ; B. v, Winfon (1792), 6 Term Eep. 89; 
B. V. Buddis (1801), 1 East, 306 ; Ex purle Krans (1823), 1 B. & 0. 268 ; Watson’s 
(Leonard) Case (1839), 9 Ad. & El. 731 ; B. v. Bichards (1844), 6 Q. B. 926; 
Ex parte Besset (1844), 6 a B. 481 ; It. v. Mount (1875), L. R. 6 P. C. 283, at 
p.287 ; Rei/tt«A«w(1860), 1 21.0. L.R. 233,241 ; v. t/awdoa, [1891] 1 Q.B. 671. 

(Z) B, V. Roberts (I860), 2 F. & F. 272, whore a return to a writ of hahecut 
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Tbo consequence of an insufficient return, where the cause of the 
imprisonment does not appear specifically and certainly, will be either 
that the prisoner, because the cause returned of his imprisonment 
is too general, must be discharged, when, if the cause had been more 
particularly returned, he ought to have been remanded, or else he 
must be remanded, when, if the cause had been particularly returned, 
he ought to have been discharged (wt). An insufficient return may^ 
however, be amended by leave of the court (n). 

141. Committal for contempt by either House of Parliament 
constitutes a good return to a writ of habeas corpus (a). 

142. Committal for contempt by a court of record affords & 
good return to a writ of habeas corpus, and a person committed by a 
court of record for contempt cannot obtain his discharge by habeas 
corpus (b) except where the commitment for contempt is bad in law (c). 

143. If it be impossiMe for the person to whom the writ is 
directed to produce the body of the person alleged to be in his 
custody by reason of his having parted with the custody of such 
person before the service of the writ, he must nevertheless make a 
return setting out the facts unequivocally and distinctly and showing 
the reason why he is unable to obey the .^rit (d), Such a return 
will constitute a good and sufficient return ; for the object of the 
writ is not punitive, but remedial (e). 

The fact that a prisoner whose production has been ordered has 
been discharged from custody before the return should be stated on 
the return, and in such event the cause of taking and detainer need 
not appear on the return (/), 

144. When a return is made in obedience to the writ the return 
is first read, and motion may then be made for discharging or 
remanding the prisoner or amending or quashing the return (fjf). 
In cases where more than one writ has been granted arising out of 


corpus that a child under fourteen was not detained by or in the custody , power, 
or possession, or under the care or control of the defendant, or any person 
employed by him, was held to be evasive and insuilicdent, and liud on account 
of its ambiguity ; see also Be Maffketoa (18(30), 12 I. 0. L. E. 233, 234. 

g ) See BusheU'i Case (1670), Vaugh. 135, per Vaughan, O.J., atp. 137. 

See p. 70, post, 

Sha/tahurp’s (JSttrl) Case (1677), 1 Mod. Eep. 144; Sheriff of Middlesex's 
Case (1840), 11 Ad. & EL 273; see also 2 Hawk. P. 0., c. Id, s. 73, n., whoie the 
eaily cases as to the power of Pailiament to convict in execution for contempt 
of piivilegeUre collected ; and title Pakliamlnt. 

(ft) Ex parte Fernandez (1861), 10 0. B. (n. s.) 3 ; Its Clarke (1842), 11 L. J. 
(q. bO 75. As to contempt of court, see generally title Gonxeufx of Ooubt, 
Yol. Yll., pp. 279—325. 
fc) Hammond v. //oMw7f (1674), 1 Mod. Eep. 184. 

[d) Barmrdo v. Ford, (kaaage's Case, [1892] A. 0. 326 ; E. v. IVinton (1792), 5 
Term Eep. 89 ; B, v. Wright (1731), 2 Stra, 915. 

{e) Bamardo v. Ford, Oosaagds Case, supra, ovemiling B, v. Bamardo (1889), 
23 4 B. D. 306, 0. A. 

(/) B. V. Oavin (181^, 16 Jur. 329, n. ; see also B. v. Spencer (1778), 1 Qude, 
Crown Practice, 278 ; B. v. Bethuen (1738), Aadr. 281 ; Be Thompson, 2?. v. 
Woodumrd (1889), 6 T. L. E. 601. 

(p) Crown Office Buies, r. 224 
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one matter the return to each writ must be read in the first instance 9* '' 

before argument on any particular ease (h). Habeas 

When a prisoner is brought up by habeas coi'pus the counsel for Corpus, 
the prisoner is first heard, then the counsel for the Crown, and then 
one counsel for the prisoner in reply (t)* 

145 . The facts set out in the return need not in the first instance Evidence to 
bo supported by affidavit ; for until impeached they are to be regarded c'^ntroveit 
as true (k). Where, however, there is ambiguity on the face of the 
return, the return is evat^ive and bad unless it be sufficiently explained 
and verified by affidavit (1), 

The truth of a return in criminal cases cannot be traversed or 
•impeached by affidavit, thougli matters may be stated on affidavit 
in confession and avoidance of the facts alleged in the return (?»). 

Thus, when the return states that the party who is alleged to be 
unlawfully detained is in execution after sentence on indictment on 
a criminal charge, the return cannot bo controverted (n). For a 
false return an action lies at common law (o) ; and if it has 
been knowingly and intentionally made, it would seem that its 
truth may ho controverted by affidavit on a motion for an attachment 
or on a motion to quash the return (p), though an attachment will 
not be granted against a party who has unintentionally misrepre- 
sented immaterial matters on the return (g). 

In cases other than for some criminal or supposed criminal 
matter, and excepting cases of imprisonment for debt or by process 
in any civil suit, the judge is by statute empowered to inquire into 
the truth of the facta set forth in the return (r). In such cases, 
although the return is good and sufficient in law, it is lawful 
for the court or judge before whom the writ may be returnable 
to proceed to examine into the truth of the facts set forth in the 
return by affidavit or by affirmation, in cases where an affirma- 
tion is allowed by law(s). If such writ be returned before a 


(/*) wB. V. Batcheldor (1839), 1 Per. & Dav, 516, per Lord Denhax, O.J., at p. 
517. In that oai«e tvrelve writs of habeas corpus had been granted arising out of 
the same matter, and the oases of the twelve prisoners resolving tlipinselves into 
two classes, two returns, each representing a different cla^s of the cases of the 
prisoners, were rood (see Fry’s Report of the Cast of the Canadian Prisoners, p. 31). 

(i) Crown Office Rules, r. 226; sec also Wilson's {Cnrw) Case (1815), 7 Q. B. 
084. 


(A) Watson's {Leonard) Case (1839), 9 Ad. & EL 731. 

(0 B. V. Roberts (I860), 2 F. & F. 272. 

(m) Re Clarke (1842), 2 Q. B. 619 ; R, v. Rogers (1823), 3 Dow. & By. (K. B 
607; R. V. Dunn (1840), 12 Ad. & El. 599 ; Re Douglas (1842), 12 L. J. (Q. b. 
49; A V. Mallinson (1851), 16 Q. B. 367. It was formerly held that the return 
to a habeas corpus could be traversed by plea {De Vine's Case (1456), cited 
0. Bridg. 288). 

(n) A V. Suddis (1801), 1 East, 306 ; Wilson's {Cams) Case, supra, atp. 1006 ; 
ExjwU Lees (1858), B.B. & E. 828 ; Be Kewton (1865), 16 0. B. 97. 

(o) Re Clarke, «/fpra ; A v. Rogers, supra ; Re Douglas, supra. 

Ip) Watson's (Leonard) Case, svpra, per LordDBNMAN, C.J., at p. 805 ; Craw- 
/a^s Com (1849), 13 Q. B. 613. 

(o) Watson's (Leonard) Case, supra. 

(r) Habeas Corpus Act, 1816 (56 Geo. 3, o. 100), ss. 3, 4 ; see also Ex parte 
Beeching (1825), 4 B. A 0. 136. 

(«) Habeas Corpus Act, 1816 (56 Geo. 3, c. 100), s. 3. 
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skot. 3. Judge and it appears doubtful to him on such examination whether 

Habeas the material facts set forth in the return or any of them be trUe or 

Coipas. not, he may admit to bail the person eoniined or restrained on 
recognisance to appear in couit, and he is to transmit into court 
the writ and return, together with such recognisance, affidavits 
and affirmations, and thereupon the court may proceed to examine 
into the truth of the facts set forth in the return in a summary 
way by affidavit or affirmation, and order and determine touching 
the discharging, bailing or remanding the party (t). The like pro- 
ceeding may be had in the court for controverting the truth of the 
return, although such writ be awarded by the court itself or bo 
returnable therein (a). 

When a person has been brought up on a writ of habeas corjnes 
issued at common law in a non-criminal case he may by affidavit 
controvert the truth of the facts stated in the return (b). 

When the return is made daring vacation, a judge has power 
to refer the case to the court to be heaiJ during the ensuing 
sittings (c). 

On the return affidavits will not generally bo allowed to show that 
the sentence of the court under which the prisoner is detained 
W'as passed by the court without jurifadiction (d). Nor can the 
question be raised by affida\it showing ihat an alleged offence 
was not committed within the jurisdiction of the committing 
magistrate (<)• 

In non-criminal cases the Habeas Corpus Act, 1810, enables the 
return to bo controverted (J), and a total absence of juri'3diction,or 
matiers in excess of jurisdiction, may be alleged and proved by 
affidavit, but facts alleged on the return which were within the 
jurisdiction of a court cannot be controverted (t/). 

Amendment 146. The return may be amended, or another return may be 
ol retain. substituted for it by leave of the court or judge (h). A defect in 
form or avermont in fact in the return may be amended before the 
return is filed (t). 

(<) llabone Coipue Act, 1816 (oG Geo. 3, c. 100), s. 3. 

(a) Jbid., a. 4. 

(b) Ex parte lieerhing (182o), 4 B. & 0. 136. 

(r) lie Turner (1846), Id L. J. (M. c.) HO. This courBe is not infiequoutly 
adopted m practice in impoitant oi ditRiult cases. 

(a) Brenan's Ca<ie (1817), 10 Q. B 492. 

(e) Be Smith (18 j8), 3 II. & N. 227, per Ma.iiiin, B., at p. 232 ; Br Newton 
(1856), 16 0. B. 07 ; B. v. MaUinaon (1851), 1 6 Q B. 307 ; see, however, Be Bailey 
(1854), 8 JJ. & B. 607; Be Baler (1867), 2 H. & N. 219; approved in 
Be Authera (1880), 22 Q. B. D. 345. 

(/) 66 Goo. 3, c. 100, 88 8, 4. 

(9) See TftVson’a {Carua) Cu'^e (1845), 7 Q B. 084, per Lord Djenmav, O.J., at 
p. 1008; Re Clarle (1842), 2 Q. B 619; Re Thompson (1860), 6 U. & N. 193; 

Shm iff 0 / Middlesex's Vaae (1810), 11 Ad. * El. 273. 

(A) Grown Office Buies, r. 223. As to the power of the court to order the 
roturu to he amended, see Saulerulye's Case (1616), 12 Co. Bep. 120 ; Ohambera' 

(Jaae (1628), Cro. Oar. 133 ; Be Power (1826), 2 Buss. 683 ; Ira^eon’e (Lemtard' 

Case (1839), 9 Ad. & El. 731 ; Be Clarks (1842), 2 Q. B. 619, per Lord DmiSKV 
0. J. , at p. 624. B. S. 0., Old. 28, as to amendment, applies, as far as appliooble, 
to all civil piocoodings on the (Jiown side (Oiown Office Bulos, r. 260). 

(0 Anon, (1673). 1 Mod. Bep 103. 

\ 
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147. Upon the return and the production of the party on whose s«w, s. 
behalf it was issued the authority under which the original commit- Habeas 
ment took place is suspended, and until the case is hnall;ir disposed Cotpus. 
of the custody of the prisoner is under the control and direction of oustodST 
the court to which the return is made (A;). The jirisoner is detained pending 
not undo* the original commitment, but under the authority of the “eartaE* 
jFrit (1). Fending the hearing the court has power, even after the 

return is filed, to remand the applicant for tiie writ to the prison 
where he is in custody or to any other place of commitment and to 
bring him up from time to time by rule of court until he is either 
bailed, discharged or remanded (m). The court also has power to 
bail the prisoner de die in diem pending the argument as to the 
sufficiency of the return to the writ («). 

148. Where, after argument, the return is found to be bad or Discharge 
insufficient, the party on whose behalf the writ was issued is entitled ^'0“ custody, 
to be diacliarged from custody (o). 

The court is not bound to order a prisoner to be discharged 
merely on the ground of irregularity in the form of the return, 
provided that a good cause of commitment is disclosed on the 
return ( p). 

When a prisoner who was improperly committed obtains his dis- 
charge on haleas corpus the order of commitment is not quashed, for 
the prisoner is discharged or remanded upon the return alone {q), 

149. A prisoner who has been discharged from illegal custody Rearrost aftrr 
on habeas corpus cannot be again imprisoned or committed for or in ‘hschargc. 
respect of tho same offence (r) ; but is not privileged from being 
immediately roarrestod on criminal process in relation to some 

matter other than that in respect of which he has been discharged, 
though he is privileged from re-arrest on civil process whilst 
returning to his place of abode from the court discharging him (a). 

Under the Habeas Corpus Act, 1679 (/), no person is at any time 
to be again imprisoned or committed for the same offence by any 
person whatsoever other than by the legal order and process of such 
court wlierein he shall be bound by recognisance to appear or other 
court having jurisdiction of the cause, and anyone unduly re-com- 
mitting such discharged person for the same offence, or anyone 


m Jl. V. Bethel (1696), 5 Mod. Eg), 19 ; Re Kaine (1852), 14 How. (56 U. S.) 
103, 134; Harwood's Gate (1612), 1 Vent. 178. 

i l) R. V. Bethel, supra. 

m) Anon. (1678), 1 Ventr.SaO; Peyton's (Sir Robert) Case (1680), 1 Vent. 316. 
n) Bronkef^s (Sir William) Case (1611), Sty. 16; R. v. Bethel, supra, per 
Molt, O.J., at p, 23. ^ 

(o) ITawJeeridge's Gate (1616), 12 Oo. Eep. 129 ; Re Howard (1844), 2 Dow. A L. 
636 ; Re Authors (1889), 22 Q. B. D. 346. 

(p) B. 7. Bethel (1696), 6 Mod. Eep. 19; ShieJdts' Case (1639), March, 52; R, 
T. Judd (1788), 2 iW Eep. 255. 

(q) Bushdl's Case (1670), Vaugh. 135 ; eeq also Qlanvile's Cate (1614), Moore 
(k ]L), 838. 

(r) Aarei's Case (1587), 1 Leon. 70. ^ ^ ^ 

(a) Jte Douglas (1842), 12 L. J. (q. b.) 49; see also A.-C. for the Qolon^f of 
Hong Kong v. KwoTt-aSing (1873), M E. 5 P. C, 179. 

(t) 31 Oar. 2. 0 . 2, s. 5. 
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knowingly aiding or assisting therein, is liable to a penalty of £500 
payable to the aggrieved party. 

This provision prevents a person who has been brought up and 
discharged from custody on giving bail and entering into his own 
recognisance from being again arrested for the same offence and 
obliged to sue out a second writ (a). The provision would seem 
also to apply to cases where a prisoner has been discharged on 
habeas corpus unconditionally upon the ground that the warrant on 
which he is detained shows no valid cause for his detention, but 
it can only apply when the second arrest is substantially for the 
same cause as the first, so that the return to the second writ raises 
for the opinion of the court the same question with reference to tl^e 
validity of the grounds of detention as the first (b). 

There is, therefore, no ground for discharging from custody 
under a second valid warrant merely because the prisoner has 
been previously discharged on habeas corpus from an unlawful 
imprisonment (c). WhoxO, however, a person has been discharged 
on habeas corpust and after such discharge is again arrested for the 
same cause or upon the same grounds or pretext, an attachment 
will be granted against the party causing him to be so arrested (^). 

150. Upon the argument before the court on the return the 
party in whose favour judgment is given must forthwith draw up an 
order in accordance with the decision of the court at the Crown 
Office (e). The writ, the return, and the affidavits used at the 
hearing must bo filed at the Crown Office (/). When the order 
has been made by a judge at chambers, the writ and return, with 
the affidavits and n copy of the judge’s order, must be forthwith 
transmitted to tho Crown Office to be filed {g). 

(v.) Enforcing Obedience to the JViit. 

151. The appropriate mode of enforcing <«bedience to a writ of 
habeas corpus is by attachment. When a writ is disregarded and 
no return is made thereto, the party to whom the writ is directed, 
even if he is a peer (/i), will be liable to attachment (i). 


(a) See A.-Q,for the Colony of llong Kong v. Kivok-a-Sing (1873), L 11. 5 P. 0, 
179, 201. 

(i) Jhd., at p, 202. 

(c) Ibid. 

(d) Search's Clwe (1587), 1 Leon. 70. 

(e) Grown Office Buies, r. 227. 

(/) Ibid. 

ig) Ibid. 

(h) B. T. Collin (1724), 8 Mod. Bep. 226 ; B. v. Barber, Ex parte Boaen (1768), 
2 Kcny. 289 ; B. v. Wright (1731), 2 Stra. 915 ; B. v. Winton (1792), 5 Term Bep. 
89; B.y. Gavin (1848), 15 Jur. 329, n. ; Be Thompson, B. v. Woodward (1889), 
6 T. L. E. 665; B. v. Dunnill, Ex parte Easingwold Union (1899), Times, 
May 31st, 1899. 

(») B. V. Ferrers {Earl) (1757), 1 Burr. 631, where the question was raised 
whether an attachment could be issued by the Court of King’s Bench against 
a peer during the sitting of Parliament for disobedience to a writ of habeas 
eor^, or whether he was protected by privilege of peerage. Lord Manspield, 
O.d in the House of Lords, spoke in support of the jurisdiction of his oourt, and 
the injustioo and inconvenience of allowing such a privilege in criminal oases and 
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If a writ of habeas corpus be disobeyed by the person to 
whom it is directed, application may be made to the court on an 
affidavit of service and disobedience for an attachment for con* 
tempt (ft), or an application ma^ be made to a judge in chambers 
for a warrant for the apprehension of the person in contempt to be 
brought before him, or some other judge, to be bound over to 
appear in court to answer for his contempt or to be committed to 
prison for want of bail (1), 

This application to a judge in chambers for a warrant can be 
made during vacation or where there is no divisional court available, 
and in such event takes the place of an application to the court for 
an attachment (m). 

In order to compel obedience a search must be made at the Crown 
Office for the return to the writ, and if no return be found applica- 
tion may be made, upon affida^t thereof, for an attachment (n). 

Attachment may be granted against a person who intentionally 
makes a false return to a writ of habeas corpus, but an unintentional 
misrepresentation upon a return is not ground for attachment (o). 

An insufficient return constitutes a contempt, and the party 
knowingly making it is liable to attachment (p). Proof of ,a 
personal service of the original writ of habeas corpus is essenti'al 
before attachment for disobedience will be granted ( 3 ). 

(vi.) Appeal 

152. There is no appeal from the decision of the King’s Bench 
Division granting or refusing a writ of habeas corpus in any criminal 
cause or matter (r). Thus, where a person has on the hearing of 


LreachoB of tho peace. Lord IIabdwickb spoke to the sfiino effect, and propoaoi 
that in order to pnt an end^ all doubt about it for tho future, the Lords ehould 
come to a resolution, and tho following resolution was accordingly ordered to 
be entered on their journal: “7 Fobruarii, 1767. It is ordered and declared 
that no peer or lord of parliament hath privilege against being compelled by 
process of the Courts of Westminster Hall to pay obedienco to a writ of haheaa 
corpita directed to him.” A similar order and declaration was on Juno 8th, 
1767, ordered to be entered upon the roll of the Standing Oi'ders of the House 
of Lords. A writ of attachment to enforce obedience to the writ of haheaa 
corpus was subsequently issued by the Court of King’s Bench against Lord 
Ferrers (» fet'd., at p, 633). 

(A:) Crown Office Buies, r. 221 ; for form of affidavit of service of writ of 
Aao^ carpus, see ibid,. Appendix, Form No, 179 ; for the procedure on 
attachment for contempt of court, see fbid., rr. 240 -212 ; ibid., Appendix, 
Form No. 190 ; and title CoNTEMPr of Coubt, Vol. VII., pp. 307 et seq. 

(l) Ihid.^ r. 221 ; compare Ex parts Wyatt (1836), 6 Dowl. 389 ; Its 
FitxpcUrick (1872), 6 I. R. 0. L. 607. 

(m) See 56 Qeo. 3, c. 100. a. 2. 

(ft) Ex parte Harrison (1806), 2 Smith, K. B. 408. For tho form of affidavit 
of search at Grown Office for return to writ of habeas corpus, see Grown 
Office Buies, Appendix, Form No. 180. 

( 0 ) Watson*s (Zeonard) Case (1839), 9 Ad. & Fl. 731. 

(p) B, V. Wirdon (1792), 5 Term Bep. 89; Watson*s {Leonard) Cass, supra i 
Ik Matthews (1859), 12 I. 0. L. B. 233. 

(a) B. V. Bows (1894); 71 L. T. 678. 

(r) Ex parte WoodhaU {Alice) (1888), 20 Q. B. D. 832. 0. A. The Judicature 
Art, 1873 (36 & 37 Viet. o. 66), s. 47, enacted that no appeal shall lie from any 
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Skct. 3. tliG return to a writ obtained his discharge from custody no appeal 
Habeas Hob to the Court of Appeal from the decision of the court ordering 
Corpus. His discharge, and the Court of Appeal has no jurisdiction to enter- 
tain an appeal in such a case («}. Nor does an appeal lie from a 
decision of the court refusing a writ of liaheas corpus to a person 
who is in custody or a commitment for extradition in respect of an 
alleged crime (/)• Where, however, an application for a writ 
refused by one court the applicant has in every case the right to 
renew his application in anotlier court (a). 

Appeal in 153. Appeal lies to the Court of Appeal and thence to the House 
non-ciimiDfti Qf Isolds from an order absolute for the issue of a writ of habeas 
corpus in non-criminal cases ( 6 ). Thus, in cases relating to the 
custody of infants appeal lies from an order of the King’s Bench 
Division directing the issue of a writ to bring up the infant before 
the court (c). But though an appeal lies when an order has been 
made for the issue of a writ in such a case, the Court of Appeal 
will not lightly interfere with it(d). 

Appeal also lies from an order for an attachment for disobedience 
to the writ(<'), and, apparently, fiom the refusal to grant a writ in 
non-criminal cases (/). 

There is no appeal to the Court of App''*al from an order of the 
King’s Bench Division made on the rotuin to a writ discharging a 
prisoner out of custody ( 7 ). Appeal, however, lies to the Judicial 
Committee of the Privy Council from the judgment of the supreme 
court of a colony ordering the discharge of a prisoner out of custody 
on a writ of habeas corpus (A). 


juilginontof tiny judge of the Uigh Court in any criminal canae or matter, 
oxcopt for some error of law apparent upon tho record as to whioh no question 
had Ibeen roservod for con '.id oration under tho (.hown Oases Act, 1848 (11 & 12 
Viet. c. 78). This section does not apjily to appeals from a judge at chambers ; 
see Ex jiarfe Pulhwok, [1892') 1 Q. B. 86, 90. As to what is a criminal cause or 
matter wilbin tho moaning of s. 47, sco Seaman y, Burley, [1896] 2 Q. 13. 344, 
C. A. ; Dtrhy Corjioratmi v. IhrhyHhire County Council, [1897] A. 0. 652. 

(s) Cox V. //alres (1890), 15 App. Cas. 506, whore the House of Lords reversed 
the doeibion of the Coiut of Appeal (20 Q. 13. 1). 1). 

(t) Ji. V. ]y<il (18^2), 9 Q. 13. D. 701, C. A. ; Ex parte Woodhall (AUte) (1888), 
20 Q. B. D. 832, 0. A. 

(u) See Ex parte Partington (1815), 2 Dow. & L. 650; Cox v. HaJeea, anpra, 
per Loid IIalshuhy, L.O., at p. 514 ; see also p. 62, a7ite. 

(h) Banuirdo v. Ford, Gvssagda Caae, [1892] A. C. 326. 

(c) Uarnat do v. McH ugh, [1891] A. 0. 388, aflirmin g R, v. Barnardo (Jemea'a Caxt), 
[1S91] 1 Q. B. 191. 0. A. In Barnardoy. Ford, Ousaage'a Case, [1892] A. 0. 326, 
atfiiming R. y. Barnardo (1890), 23 Q. B. D. 283, 0. A., the House of Loi-ds 
hold that tho issue of a wiit of haleaa corpus in cases relating to &e custody of 
children is an order from which appeal lies to the Court of Appeal under s. 19 
of tho Judicature Act, 1873 (66 & 37 Viet. c. 66). 

(</) See Barnardo v. Ford, Oossage's Case, supra, per Lord ‘FTurRHOTTv.T .T. , at p. 

Oort * 


(e) R. V. Barnardo, aupra. 
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154. Where the liberty of the subject or the custody of infants Skct. 8. 

• is concerned appeal lies, without leave of the judge or of the Court Habeas 

of Appeal, from any interlocutory order or interlocutory judgment Corpus, 
made or given by a judge (i), 

155. In cases on the Grown side in which appeal lies from a Appeal by 
judge at chambers to a divisional court the appeal is by motion (/.). ntouoo. 
This motion must be made within eight days after the decision 
appealed against or on the first day on which any court to which 

such appeal can be made is sitting after the expiration of such 
eight days (f). 

*156. On an appeal to the Court of Appeal from a judgment of Costs of 
the King’s Bench Division making absolute a rule for a writ of 
habeas corpuSt the Court of Appeal has jurisdiction to give the 
costs of the appeal to the party who has succeeded on the 
appeal (m). The Court of Appeal in such a case has dis- 
cretionary power to award to the successful party the costs in tho 
court below («). 

SuB-SncT. 3. — IVrits of Ilaheoi Coipm other than Hahtaa Coipna 
mi Subjiciendum, 

(i.) llaleaa Corpus ad Ttslijicandum, 

157. The object of this wiit is to enable a perbon who is in legal 
custody in prison to be brought up before a court for tho purposo 
of giving evidence as a witness (o). *' 

The judges of the High Court are authorised by statute to aw'ard 
writs of habeas corpus for the purpose of bunging up priboners 
before any court of record in England or Ireland to be examined 
as witnesses (p), or before an ollicial or special referee or any 
arbitrator or umpire (<2), or before courts-maitial (r). 

Applications for wTits of habeas corpus ad testijicavdum must bo 
made on afhdavit to a judge at cbambers(5), and tho writ may be 
awarded whether the person whoso evidence is required is detained 
in custody under civil or criminal process. It is, however, now only 
necessary to resort to the writ when the prisoner is in gaol under 

(i) See Judicature Act, 1894 (57 & 58 Viet. c. IGj, b. 1 (b) (i.) ; Fx paite 
Fmeraon (189^, 11 T. L. E. 218 ; R . v. Pimkneijf [1901 1 2 K.JJ. 81, C. A. 

(A) Grown Office Eulos, r. 267. 

(t) Ibid. 

(w) Ex parte Cox (1887), 20 Q. B. D. 1, 37, n. 

(rt) Ibid., as reported 67 L. J. (Q. B.) 98, per Lord EbiiLin M.E., at p. 113. 

In Barnard v. Ford, Qoasage^s Case, [1692] A. C. 326, in which theio was an 
appeal to the House of Lord^ from an order of the Court of Appeal afUiining 
an order of the Queen’s Bench Divigion making absolute an order for the lbruo 
of a writ of habeas corpus, the House of Lords affliuacd tho order aiipoalud 
from and dismissed tho appeal with costs. 

'o) 8 Bl. Com. 130 ; Bac. Abr. tit. Habeas Corpus. 
p) Habeas Corpus Act, 1804 (44 Geo. 3, c. 102). 

Arbitration Act, 1889 (52 & 53 Viet. c. 49), s. 18 (2). 

V) Habeas Coipus Act, 1803 (43 Goo. 3, c. 140). 

^5) Orowi^ Office Eulos, r. 228 ; see also Jenhs y. Ditton, [1897] W. N. 58. 

For the forms of affidavit for writ of habtas corpus ad testificandum and tho form 
of writ, 800 Crown Offico Eulos, Appendix, Forms Nos. 181— 183. 
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process in any civil matter, for a Secretary of State or a judge of 
the King’s Bench Division is by statute empowered upon application * 
by allidavit to issue a warrant or order to bring up any prisoner in 
gaol under any sentence or commitment, except under civil process, 
to be examined as a witness (£)• Judges of county courts have 
similar power («). 


(ii.) Ilaleaa Cutpm ad litepondendum, 

158. The object of this writ is to bring up prisoners who are 
detained in custody under civil or criminal process before magis- 
trates or courts of record for trial or examination on any other 
charge ( 6 ). But persons who are in custody and under recog- 
nisances to come up for trial for any criminal ollonce can now be 
brought up on an indictment by order without a writ of habeai 
corpvs ad respondendum (<*), 

^'he application for this writ must be made on affidavit to a judge 
at chambers (d). 

When an attachment has been obtained against a prisoner who 
is in gaol, ho may be brought up by writ of habeas corpus before 
the court or a judge at chambers, to be there charged with 
attachment {e), 

(iii.) llalcds Corpus ad Ddiberandum and Jiecipias, 

159. The object of these writs is to enable the removal of 
prisoners from one custody to another for the purpose of thoir 
trial (/). These writs are in practice rarely resorted to, modern 
legislation having facilitated the removal of prisoners from one 
custody to another for various purposes (< 7 ). 

Indictments found by a grand jury of any city or town corporate, 


(t) Ci'iminal Proceduie Act, 1853 (16 & 17 Viet. c. 30), s. 9. 

(o) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 112. 

(/») H.iboaa Corpus Act, 1803 (43 Geo. 3, 0 . 140) ; Kjc parie Oriffiths (1822), 5 
B. & Aid, 730 ; Ji. v. Day (1862), 3 K. & K. 626. Formerly the writ was used 
where one person had a cause of action against another who was xn custody 
under process of an inferior coxirt to enable the prisoner to bo removed b-» ns to 
charge him with tlio now cause of action in a suponor coiu-t (3 Bl. Com. 130 ; 
Bqc. Abr. tit. Habeas Coi-pus (A) 

(c) Ciiminal Law Amendment Act, 1867 (30 & 31 Viet. c. 35), s. 10. 

(</) Crown Office Rules, r. 228. For the foims of writs of habeas corpus to 
biing a piisonor before jto-ticos of the peace to answer a charge and to bring 
U]) a piisoiier to plead, to an indictment or for trial, see Cro%7n Office Rules, 
Appendix, Fonns Nos. 187, 188. 

(e) tiee Short and Mellor, Practice of the Crown Office, 2nd ed., p. 361. For 
the form of affidavit to be used in support of the motion for habeas corpus in 
such case, and of the writ of habeas corpus, see Crown Office Rules, Appendix, 
Fonns Nos. 191, 192. 

(/) See 3 Bl. Com. 130; Bao. Abr. tit. Habeas Corpus. The Habeas 
Corpus Act, 1679 (31 Car. 2, 0 . 2), s. 8, prohibited the removal of any subject of 
this realm who is committed to any pnsou or in custody of any officer for any 
criminal matter except by kabeaa corpus or other legal writ or in certain cases 
specified. 

{g) See Central Criminal Cotirt Act, 1856 (19 & 20 Viet. c. 16), s. 6 ; Prison 
Act, 1866 (28 & 29 Viet. c. 126), ss. 63—66; Criminal Law Amendment Act, 
1867 (30 & .31 Viet. 0 . 86). s. 10; Piison Act, 1877 (40 & 41 Viet. 0 . 21), s. 28; 
PiisoQ Act, 1898 (61 & 62 Viet. o. 41), s. 11. 
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or inquisilions taken before the coroner, may be ordered by any 
court of oyer and terminer or general gaol delivery for the county 
or city to be filed with the proper officer of the next adjoining 
county and the defendants removed by writ of haheag corpus issued 
by the said court (/*). The judges of the King's Bench Division or 
justices of oyer and terminer or general gaol delivery may cause 
persons in custody for offences committed within the county of any 
city or town corporate to be removed by proper writs of habeas 
corpus into the custody of the sheriff of the next adjoining county 
for trial (i). 

Applications for writs of habeas corpus ad deliberandum and 
must bo made to a judge at chambers (A:). Two writs must 
be applied for, the writ ad deliberandum to the gaoler to deliver the 
prisoner, and the writ rccipias to the other gaoler to receive him (/). 

Sect. 4. — Mandamus. 

Sub-Seot. 1. — Nature of the Writ qf Mandamue. 

160. The writ of mandamus is a high prerogative writ of a most 
extensive remedial nature, and is, in form, a command issuipg 
from the High Court of Justice, directed to any person, corporation, 
or inferior court, requiring him or them to do some particular 
thing therein specified which appertains to his or their office, is in 
the nature of a public duty, and is consonant to right and justice. 
Its purpose is to supply defects of justice; and accordingly it will 
issue, to the end that justice may be done, in all cases where there 
is a specific legal ripht and no specific legal remedy for enforcing 
such right (a) ; and it may issue in cases where, although there is 
an alternative legal remedy, yet such mode of redress is less con- 
venient, beneficial and effectual (h). 


(h) Counties of Cities Act, 1798 (38 Geo. 3, c. 52), s. 3. 

(*) Ibid., 8 . 4. 

(/;) Crown Office Eules, r. 228. 

(l) Ibid., T. 230. For the foims of those writs, see Crown Office Rulo^, 
Appendix, Forms Nos. 185, 186. 

(a) 3 Bl. Com. 110 ; Cora. Big. tit. Mandamus ; It. v. Canteihury [Archhiehop) 
and London {Biehop) (1812), 15 East, 117, per Lord Ellenbohouoit, at 
p. 136. 

** By Magna Charta the Crown is bound neither to deny justice to anybody, 
nor to delay anybody in obtaining justice. If, ^ei-efore, there is no other 
means of obtaining justice, the writ of mandamus is granted to enable justic'e 
to be done ” (Ilf Nathan, It. v. Inland Revenue Commmwnere (1884), 12 Q. B. D. 
461, 0. A., per Bowen, L. J., at p. 478). 

'V^en there is no specific remedy the court will grant a mandamus that 
justice may be done” (R. v. Bank of England (1780), 2 Doug. (k. b.) 6^ 
per Lord Mansfield, at p. 526). ” The oonstruction of that sentence is this : 
where there is no specific remray and by reason of the wont of that specific 
remedy justice cannot be done unless a mandamus is to go, then a mandamus 
will go ” (Re Nathan, R, v. Inland Revenue Commiesionera, aupra, per Bbett, 
M.E.;atp.473). 

(ft) 3 Bl. Com. 110; R, v. Bank of England {IB19), 2 B. & Aid. 620, per 
Batlet, J., at p. 622 ; Re Barlow (1861), 30 L. J. (0. B.) 271 ; and see R, v. 
Thorme, [1892] 1 Q. B. 426, where, although there was an appeal to quarter 
sessions in the matter in question, yet a mandamus was grants as being, in 
the cireumstanoes, the more satuf^tory and effectual remedy. 
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Bub-Seot. 2. — Duties in resjpeci of which the Wi it of Mandamm will lie, 

(i.) In General. 

161. The grant of a writ of mandamus is a matter for the discretion 
of the court (c). It is not a writ of right (d) and it is not issued as 
a matter of course (€). Accordingly, the court may grant the 
writ even though the right in respect of which it is applied for 
appears to be doubtful (/), and, on the other hand, the writ may 
be refused, not only upon the merits, but also by reason of the 
special circumstances of the case {g). The court will take a liberal 
view in determining whether or not the writ shall issue, not 
scrupulously weighing the degree of public importance attained by 
the matter which may be in question, but applying this remedy in 
all cases where, upon a reasonable construction, it can be shown to 
be relevant (//). Thus, the ^^rii has been held to lie for the surrender 
of the regalia of a corporation (t) ; to oblige corporate bodies to 
affix their common seal [k ) ; to compel a corporation to pay a sum 

(c) if. V. Chester Uiishop) (1786), 1 Term Bep. 390; R. v. Lambuurn Valleii 
Rail. Co. (1888), 22 Q. B. 1). 463. 

“ But that (li^crotiou must bo governed by rortain priiiciples ” (R. v. London 
Corporation (1786), 1 Term Bop. 423, per AsHurusT, at p. 425). “It is true 
that, iu the past, the court has laid down cui ‘ xin rules for future guidance, 
according to which it will or will not grant this wiit. It must, however, bo 
romombeiod that it by no means follows that, because the court has in many 
cases refused to grant the wnt, it had not power to do so within the rules which 
govern its aoti< n. The court may w'ell have the power, but in a particular 
case may think that it is not advisable to grant a writ of mandamus, w hich is 
discretionary” {R. v, Leicester Union, [1899] 2 Q. B. 632, per Daklino, J., 
at pp. 637, 638). 

fd) R. V. All Saints, Wigan Whurchwardens) (1876), 1 App. (’as. 611. 

(e) Julius V. Oxford {Rishop) (1880), 6 App. Cas. 214, per Jjord BLACJCnunN, 
at p, 216. 

(/) R. V, All Saints, Wigan {Churchwardens), supra, per Lord Cjielmseoru, 
nt p. 620 : “So in cases where the right, in respect of which a rule for a 
mandamus has been granted, upon showing cause appears to ho doubtful, the 
court frequently grants a mandamus in order that the light may be tried upon 
the return ; this also is a matter of discrotion.” See olbO R. v. London Corpora- 
tion (1733), 2 Term Hep. 182, n. 

(g) R. v. All Saints, Wigan (Churchwardens), supra, per Lord IlATnEErjiY, 
at p. 622 : “ Upon a prerogative writ Ihere may arise many matters of diH'«re- 
tion which may induce the judges to withhold the ^-ant of it, matters connected 
with delay, or possibly with the conduct of the parties.” 

R. V. GurZa/iti (1870), L. B. 6 Q. B. 269, where the court rested the refusal 
of the writ “ entirely on the special circumstances of the case,” Cockbubn, 0. J. 
(at p. 272), explaining those circumstances to be that “ the effect of granting the 
uiaiidumus would be most prejudicial ; it would simply be that the trustees 
would be pnablod to evade th^ disebargo of a duty which a court of equity 
would and must enforce against them.” See also Croydon Corporation v. 
Crmjdon Rural Goancil, [1908] 2 Ch. 821, G. A. (levying rates for expenses incurred 
in other years). 

(h) Rochester Corporation v. R. (1858), B. B. & E. 1024, Ex. Oh., per 
Martin, B., atp. 1030: “ Instead of being astute to discover reasons for not 
applying this groat constitutional remedy for error and misgovernment, wo 
think it our duty to be vigilant to apply it in oveiy case to which, by any 
reasonable construction, it can be made applicable ” ; R. v. Barker (1762), 3 
Burr. 1263, per Lord Mansiteia), at p. 1267 : “ The value of the matter, or 
the degree of its importance to the public police, is not scrupulously weight.” 

(0 3 Bl. Com. 110 ; but compare R. v, Todd (1838), 2 Jur. 66o. 

(4) 3 Bl. Com. 110 ; R, v. Wmdhani (1776), 1 Cowp. 377 ,* R. v. Beaton (1790), 
8 Term Bcp. 692, per Lord Kenyon, 0. J., at p. 594. 
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of money pursuant to an agreement which could be enforced by bmt* 
action (1) ; to command a lord of a manor to hold a court leet (vi) and Mandamus, 
a court baron (a) and a mayor and corporation to exercise the 
ancient privilege of holding a court for determining suits notwith- 
standing long disuse (o) ; to permit the use of a public building for 
the assembly of a court leet(p); to burgesses to attend a court 
Icet to make a jury (g); and to the lord of a manor to admit a 
copyholder (r), 

li) particular a writ of mandamus will lie to restore, admit or 
elect to an office of a public nature ; for the delivery up, production 
end inspection of public documents ; to enforce statutory rights and 
duties ; to require public officials and public bodies to carry out 
their duties; and to command inferior tribunals to exercise 
jurisdiction (s). 

(ii.) Restoration, Admission and Elsdion io Offices. 

162. A writ of mandamus will lie to compel the restoration of a Rc^tomtion 
person to an office or franchise, whether spiritual or temporal, of 
which he has been wrongfully dispossessed, provided such office or 
franchise is of a public nature (a) ; as for example to the office of 
mayor, alderman, recorder, town clerk, burgess or other municipal 
position {h), to academical degrees, or to the fellowship of a college 
whore there is no visitor (c), or io the offices of parish clerk and 
sexton (d). 

(/) B. V. Bristol and Exeter Bail. Co. (18^6), 3 By. & Can. Cas. 777, wlicro 
the agroement was for paymont of n sura by a railway compaiiy in Rottlomont 
of a claim for damages, but could not bo enforced by action because it waa not 
nndor seal. 

(m) R, V. Cohhrooke (1767), 2 Kony. 163; B. r. Milverton {Lord of the 
Hundred) (183«6), 3 A.d. & Kl. 284. As to ot>m*ta leet, see generally titles 
CorYuoLDS, Vol. VIIL, p. 12; Coma's, Vol. IX., p. 216. 

(w) R. Mantiicute (1750), 1 Wm. Bl. 60. As to court baron, see generally 
titles CorYiiOLDS, Vol. VIII., p, 12 ; Courts, Vol. IX., p. 216. 

(o) B. V. Hastings Corporation {1^22), 6 B. & Aid, 692, u. (where the period of 
disufi .0 was over tliiit^ years); R. v. Wells Cmp^rration, (1836), 4 Bowl. 662 
(where the period of disuse had extended over two conturies). See also R. v. 
[lavering-aUe-Bower {Steward etc.) ^822), 6 B. & Aid. 691. As to such courts, 
see generally title Courts, Vol. IX., p. 130. 

(j^ R. V. Ilchester Corporation (1824^ 2 B. & 0. 764 ; R. v. Oravtham Corpora- 
tion (1770), 2 VVm. Bl. 716 ; but a mandamus to give the key of the town-holl to 
the lord of the manor, so that ho could hold his usual court leet there, waa 
refused, because there waa no precedent {R. v. Wigan Corporation (1744), 1 
Wils. 76). 

(?) Wigan {Redor) Case (1744), 2 Stra. 1207; but no mandamus will go to 
spocifio jurors by name to appear to form a jury {B. v. Bankes (1761), 1 Wm. Bl. 

462). 

(r) B. v. Hendon {Lord of the Manor) (1788), 2 Term Bop. 484; R. v. Bennett 
(1788), 2 Tenn Bep. 197. In R. v. Pitt (1839), 10 Ad. & El. 272, however, a 
mandamus to the lord of a manor to accept a surrender of a copyhold waa 
refused, as the Court of Chancery could compel the performance of all that ought 
to bo done. See title Copyholds, Vol. VIII., p, 105. 

•) See pp. 89 et sea., poet. 

a) 3 Bl. Com. 110 ; R. v. Blooer (1760), 2 Burr. 1013. 

(5) Com. Dig. tit. Mandamus, A; R. v. London Corporation (1733), 2 Term 
Bep. 182, n. As to these offices, see generally title Local Government. 

(c) Com. Dig. tit, ]&^ndamus, A; 3 Bl. Com. 110; see generally title 
Education. As to visitors, see title CuARn’iES, Vol. IV., pp. 287 et seq. 

{d) R. V. Warren (1776), 1 Cowp. 370; Neale v. Bowles (1836), 1 Efar. & W. 
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Shot. 4. 103, A mandamus will also lie to admit to such an office or 

Mandamus, franchise a person who has a right thereto but has never had 
Admiwion to possession (e). The writ has accordingly been issued to admit to the 
office. ° office of alderman of the city of London a candidate duly elected at 
a court of wardmote (/) ; to admit to the office of registrar of a 
corporation the candidate who had obtained the majority of legal 
votes (^f); to admit to the directorship of a registered company 
the candidate elected by a show of hands (h) ; and to an archdeacon 
to admit a duly elected churchwarden by swearing him in(i). 
When, however, the office in question is neither a corporate 
office nor a permanent one, but one which is merely temporary, 
depending upon the will of a fluctuating body, no mandamus will 
lie to restore or admit thereto (j). 


Election to 
office. 


Manfcfpal 

elections. 


164. A mandamus will lie to command an election to offices of a 
public nature in accordance with the rule that, whenever it is the duty 
of a person or corporation to do an act, the court will order it to be 
done (A), as to fill up a vacancy among the canons residentiary in a 
cathedral (Z) or to elect churchwardens (771). No mandamus will, 
however, be granted to compel the election of members of an 
indefinite body (71). 

If a municipal election, that is to say, an election to the office of 
mayor, alderman, councillor, or elective auditor of a borough ( 0 ), 
within the Municipal Corporations Act, 1882, is not held on the 
appointed day or within the appointed time, or on the day next 


681 ; H. V. Smith (1844), 6 Q. B. 614. As to these offices, eco title Eoolesiabtioal 
Laav. 

(e) 3 Bl. Com. 110; Com. Dig. tit. Mandamus, A. 

(/) R V. London Corporation (1829), 4 Man. & Ky. (k. b.) 36, wliore it wus 
claimed that tho couit of the lord mayor and aldermen hod exclusive cog- 
nisance and jurisdiction concerning tho election of any person to any city 
office at any such court of wardmote and that the Court of King’s Bench had 
therefore no jurisdiction in the matter ; but tho court hold that the juiisdiction 
of the Court of King’s Bench was not excluded. 

(7) R V. Bedford Level Corporation (1805), 6 East, 356. 

A mandamus to admit is granted ** merely to enable the party to tiy his light, 
without which he would be left without any logal remedy. But the court have 
always looked much more strictly to the right of the party applying lor a 
man^muB to be restored. In these cases he must show a primd facie title ” 
(R V. Jotham (1790), 3 Term Eep. 616, per Buij.eb, J., at p. 677). 

(h) It. V. QovernvMnt Stock Investment Co. (1878), 3 Q. B. D. 442. 

(i) B. V. Lichfield {Archdeacon) (1835), 5 Nev. & M. (k. b.) 42; R v. Sowter, 
[1901] 1 K. B. 66. 

(;■) Evans v. Hearts of Oak Benefit Society (1866), 12 Jur. (n. s.) 163, where it 
was held' that the socret^sbip of the society was not an office in respect of 
which mandamus would lie; B. y. St. Stephen^ s, Coleman Street (FiVarefc.) (1844), 
14 L. J. (q. b.) 34 (organist). See also B. v. Croydon Churchwardens (1794), 5 
Teivn Bep. 713 ; and B. v. St. Nicholas, Bochester, Guardians (1815), 4 M. &S. 324. 

(A) B. V. Fowey Corporation (1824), 2 B. &0. 684, per Abbott, O.J., atp. 690. 

(i) Chichester (Bishop) v. Harward and Webber (1787), 1 Term Bep. 650, per 
Buller, j., at p. 652. 

(to) B. V. Wtx {Inhabitants) (1831), 2 B. & Ad, 197 ; ifs BarZou; (1861), 30 L.J. 
(q. b.) 271; see generally title Ecclestastioal Law. 

(») B. V. Fowey Corporation, swpra, where a rule nisi had been granted for a 
mandamus commanding the election of a “ competent number of fiee burgesses 
of the borough,” but was discharged. 

(0) Municipal Corporations Act, 1882 (45 d; 46 Viet. 0. 50), s. 7 
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after that day or the expiration of that time, or becomes void, the *• 

, municipal corporation is not thereby dissolved or disabled from Mandamus, 
electing]', but the High Court may, on motion, grant a mandamus for 
the election to be held on a day appointed by the court (p). The 
same provision applies to county councils, and to the chairmen, 
members, committees, and officers of such councils (q). 

• 

165. A mandamus to restore, admit, or elect to an office will Office moat 
not be granted unless the office is vacant. If the office is in fact ^ 
full, proceedings must be taken by way of quo warranto or election 
petition to oust the party in possession (r). A mandamus will go 
only on the supposition that there is nobody holding the office 
in question («). A mandamus will, however, be issued commanding 
election to an office when, although there has been an election to 
the office in question, yet such election is void or merely colourable. 

The court will then consider that there has been in fact no elec- 
tion, and that the office is not therefore full (a). Apparently, too, 
the same view will be taken when the person in possession of the 
office is merely holding over (6). 


(iii.) Delivery up and Production and Inspection of Documents. 

166, A mandamus will lie commanding the delivery up (c) of Deiiycry up 
public books and papers {d)\ as, to the clej’k of a trade corporation 


(p) Muiiioix)<il Corporations Act, 1882 (4o & 46 Viet. c. 60), s. 70 (2), repro- 
duced from stat. (1721) 11 Geo. 1, c. 4, s. 2, which is repealed by the Statute 
Law llovision Act, 1887 (50 & 61 Viet. c. 69). 

(g) Local Government Act, 1888 (51 & 62 Viet. c. 41), s. 76. As to tho 
procedure witli reference to tliis provision, see s. 226 of tho Municipal Corpora- 
tions Act, 1882 (46 & 46 Viet. c. 60), and p. 110, post. For instancos ot the 
application of the provisions of s. 70 (2) of the Municipal Corporations Act, 
1882, see Re Stratford-on-Avon Corporation (188(5), 2 T. L. E. 431 (borough 
councillor); Be W&st Sussex County Council. Ex parte Henderson (1896), 66 
L. J. (q. b.) 184 (county ooimcillor) ; R. v. Wilton Corporation (1886), 34 E. 
273 (alderman). 

(r) R. V. Mtehetts ^838), 3 Nev & P. (q. b.) 151; Re Barloto (Rector of 
Ewhuret) (1861), 30 L. J. (q. B.) 271. As to guo warranto proceedings, see 
p. 128, post; as to election petitions, see title Eleotions. 

(s) R. v. Chester Corporation (1865), 25 L. J. (q. b.) 61. 

fa) R. y. Cambridge Corporation (1767), 4 Buit. 2008; R. v. Bedford Corpora- 
tion (1800), 1 East, 79; R. v. Pernbrohe Corporation (1840), 8 Bowl. 302 ; R. v. 
Qov^mmt Stock Investment Co. (1878), 3 Q. B. D. 4*12 ; R. v. Stoke Damrrel 
(^Minister and Churchwardens) (1836), 5 Ad. & El. 584 ; R. v. Chester Corporation, 
supra. 

(6) iJ. V. !2Vuro Corporation (1816), 2 Chit 267, For quo warranto generally, 
see p. 128, ;mt. 

(cj Procedm-o by way of mandamus for obtaining the production and inspec- 
tion of documents is only api>ropriate when there is no Etigation pendmg, 
or when the documents in question are in the possession of persons who are not 
parties to the litigation. For the appropriate procedure when the documents 
are in the possession of parties to litigation, see S. 0., Ord. 31 (ffiscovery and 
inspection) ; and title Disooveby. As to the inspeotion, in particular, of the 
court rolls of a manor by a copyhold tenant, see E. S. 0., Ord. 31, r. 19; and 
title OoPTHOiDS, Vol. VIII., p. 16. 

(d) 3B1. Com. no. 
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Sect. 4 . 
Mandamus. 

[nspection. 


Applicant 
must have an 

illlVlCbt. 


Statutory 
right to 
iiis}>ectiou. 


to deliver up the corporation’s books on his removal (e), and to a 
late overseer to deliver up the parish books to his successor (/). 

167. A mandamus will also lie to produce and permit the inspec- 
tion of particular books or documents relating to a matter in 
controversy in which the party applying has an interest (ff). So, 
the court will grant a mandamus to permit the inspection .of 
particular entries in the court rolls of a manor (/i); or in the 
books of a court leet (i) ; or in the records of a city company (A). 

But a mandamus will not be granted commanding that general 
permission be given to inspect all the documents in the possession 
of any party or corporation. Accordingly, no mandamus will go 
allowing particular members of a body corporate to inspect all 
records, books, papers and muniments belonging to such body (1). 

168. The applicant’s interest in the documents must be a direct 
and tangible interest. Curiosity, even though rational, or the 
aaccrtaiiimoiit of facts which may bo useful for furthering some 
ulterior object, does not constitute a sufficient interest to bring an 
applicant v/itliin the rule on which the court acts in granting a 
maiulanuis for the inspection of public documents (?a). 

Although reasonable grounds muhi be shown for requiring 
inspection <( a), it is not necessary to show aB a ground for tho 
application for a mandamus to inspect documents that a suit has 
been actually instituted. It will suffice to show that there is some 
particular matter in dispute and that the applicant is interested 
therein (o); ns where tho applicant desires to inspect the rolls of a 
manor in order to make out his title as the necessary preliminary 
to the recovery of a rent-charge which is in arrear (p), 

169. In cases where there is a statutory provision that certain 
persons shall be allowed to inspect and take copies of particular docu- 
ments it docs not follow that the court will grant a mandamus for such 
inspection as a matter of course. The court will look at all tho 
circumstances of tlie case and exercise its discretion whether or not 

(f) //.V. ir<W77i</7i (17.‘i()), 2 Stia. 87U. 

(/) It. V. Clapham (1761), 1 Wild. 305 ; It. v. Fox (1838). 1 Will. W.’l. & 
II. 4. 

(/y) R. V. Mirchant Tailoro’ Oo. (1831), 2 13. & Ad. 115; R. v. Staffordbhire 
Juitues (1837), (i Ad. & LI. Lord Dknman, O.J., at p. 90. 

^/z) R. V. Shelleij (1789), 3 I’orm Bep. 141 ; R. v. Luca$ (1808), 10 East, 235; 
Ex parti Biirnes (1842), 2 Dowl. (N. B.) 20; Roqcn v. JaneB (1825), 5 Bow. & By. 
(K. TJ.) 481 ; Eolkard v. diemet (1778), 2 Wm. 131. lOCl. 

(t) R. V. Maidhtone Corporatinn (1826), 6 Bow. & By. (k. b.) 334. 

Ik) Rc Riirton and the Baddlcra^ Co. (1861), 31 L. J. (q. B.) o2. 

(/) Ji. V. Me) (.hunt Tailcru' Co., a)ipra; 11. v. Southwold Corjwratioa, Ex parU 
Wnghtson (1907), 97 L. T. 431, per Lord Alverstone, O.J. 

(?n) B. V. f^ia£(yrd',}u)'e JustucB, supra; compare B. v. Southwold Corporation, 
supra, where it was laid down that tne more foot that a councillor might make 
use of a documont for purposes antagonistic to tho policy of the local authority 
of which ho was a inembor was not sufficient reason for refusing him a 
mandamus to inspect such documont. 

(n) It. V. Maidstone Corporation, mpra ; Ex parte Cooke (1848), 6 Bow. & 
L. 413. 

(o) B. V. Merchant Tailors' Co., supra, per Taunton, J., at p. 129 ; It. v. Lucas, 
supra, 

( p) Ex parte Bat nes, supra. 
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the writ shall be granted. The applicant may, accordingly, be 
required to show that he has a reasonable object in asking for sucli 
* inspection, and that he has a legitimate interest in the matter to 
which such inspection relates (q). The statutory provision that 
any shareholder of a company within the Companies Clauses 
Consolidation Act, 1845, shall be permitted to inspect the accounts 
oi such company and to take copies and extracts therefrom at any 
reasonable time (r) does not entitle such a shareholder to a writ of 
mandamus, commanding that such inspection be permitted, unless 
he discloses an object which the court can regard as reasonable (s). 
And, although it is provided by statute that every parochial elector 
of a parish in a rural district may, at all reasonable times, without 
payment, inspect and take copies of and extracts from all books, 
accounts and documents, belonging to and under the control of the 
district council of the district (t), the court has refused a mandamus 
to allow a parochial elector to inspect and take copies of a case 
for the opinion of counsel upon a certain petition forwarded to that 
body, because no legitimate purpose would have been served by 
ordering such inspection («). 

(iv.) Tht Enforcemeid of Statutory lliyhU and Duties, • 

170. A writ of mandamus \NiIl be granted ordering that to be 
done which a statute requires to ho done (h), and for this rule to 
apply it is not necessary that the party or corporation on whom the 
statutory duly is imposed should be a public official or an official 
body. In order, however, for a writ of mandamus to issue for the 
enforcement of a statutory right, it must appear that the statute in 
question imposes a duty, the performance or non-performance of 


( 7 ) It. V. London and St, Katharine DocJte Co.{Dirertors) (1874), 44L. J. (q. n.) 
4 ; R.\. IWadford-on-Aoon Rural Bibtricl Council, Exyarte Thornton (1908), 90 
Ti. T. 89 R. y. Clear (1825), 4 B. & 0. 899 ; R, v. Rank of England {Governor He,), 
[1891] 1 Q. B. 786. 

(r) Companios Clauses Consolidation, Act 1845 (8 & 9 Viet. c. 10 ), s. 119; 
and see Mutter v. Ea«tern and Midlands Rail, Co. (1888), 38 Cli. I). 92, C. A,, ptr 
Lindley, L.J., atpp. 105, lOG. 

(fl) R, V. London and St. Katharine Docks Co. {Directors), supra, per l\L\CKU\mii, 
J., at pp. 6 , 6 : “ 1 do not mean to lay down an inflexible rule that when a party 
comes to claim a right he must show what object he has in view, but it may 
well be done in all cases where no reason appears why it ‘•hould not be done. . . , 
A mnn ought in such a case as this to show that he is making a demand whjch is 

j • 1 t: ^ _ -1 *1 1 _ ^T_ A ^ 1 i. j ^ ^ 


va,T& Davies y. Uas Light i • j 

' ‘ Local Government Act, 1894 (58 & 57 Viet. c. 73), s. 68 (5). 

I R. V. Bradford-m-Avon Rural District OouncU, Ex parte Thornton, supra, per 

Alverstonb, O.J., at p. 90 : “ In my judgment wo ought not on the 

evidence to exercise our powers, but I do not decide that in a proper cose whore 
it is shown that there is a legitimate interest as a parochial elector a man might 
not be entitled to see documents even though the local authority think they 
ought not to show them.’* 

(a) ** Mandamus is granted . . . for the execution of the common law or of a 
statute” (Com. Big. tit. Mandamus, A); Ex parte Robins (1839), 7 Bowl. 
666 ; Ex parte Nash (1860), 16 Q. B. 92, per Lord CAjpuEix, O.J., at p. 96; 
" 1 cannot give countenance to the practice of trying in this fonn questions 
whether an act professedly done in pursuance of a statute was really justifiod 
by the statute.” 


Sbov. 4. 
Mandamas 


Enforcement 
of statutory 
tlutie«L 
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Sect. 4, which is not a matter of discretion. Accordingly, the court will 
Mandamus, refuse a mandamus directing a railway company to lay down and 
reinstate a certain piece of railway line when the company’s Act 
only enables, and cannot be shown to contain anything to compel, 
them to maintain the line, so that there is no obligation or duty on 
the company to reinstate, that is to say, to maintain the line (c). 
The writ will issue to an official of a society to compel him to cawy 
out the terms of the statute by which the society is controlled (d). 

Primd facie the words “ it shall be lawful” occurring in a statute 
are permissive and enabling only, and will not therefore impose a 
duty in respect of which mandamus will lie (e). 

A mandamus will also issue compelling the production of books 
and documents where there is provision for their production and 
inspection, either under a public general Act(/) or under a private 
Act (ff) ; also to command the registration of stock in the books of a 
company (h). 


Dock, rail- 
way etc. 
companies. 


CompnNory 

puicbusti. 


171 . ’J’lio writ will also issue commanding dock (i), railway (/:), 
and similar companies to carry out the provisions of the Acts 
authorising their undertakings. AUhongh a mandamus will lie to a 
railway company directing tJaem to reinstate and lay down again a 
certain tram road or railway made by thorn under an Act of Parlia- 
ment and afterwards taken up by them, no mandamus will issue 
ordering them to maintain a railway (Z). 

A writ of mandamus will issue to enforce certain rights arising 
under the Jiunds Clauses Consolidation Act, 1846 {in) — namely, when 
an award of compensation in respect of lands compulsorily acquired 
or injuriously affecled has been made, to enforce the taking up of the 
award by the promoters («) ; and to compel the promoters of an 


(cl li. V. Great Western Rail. Go. (1893), 69 L. T. 372, 0. A. Similarly, where 
an Act imported an authority, but not a command, to cut a canal to a certain 
place, a mandamus was r0fii8(^ to compel the roTn]»any thus to complete their 
canal {R. v. Rtrmingham Canal Navigation (1770), 2 Wm. lil. 708). 

(ei) As, for instance, to tho Registrar of tne Pharmaceutical Society to make a 
register of all members of tho society according to the provisions of the 
Pliarniacy Act, 1832 (1.3 & 16 Viet c. 56) ; R. v. Pharmaceutical Hoi^iely (1864), 
2 W. E. 220. 

(e) Julius V. Oxford {Bishop) (1880), 6 App. Cas. 214. 

) See p. 82, ante. 

(y) R. V. St. Pancras Church Trmlees (1837), 6 Ad. & El. 314, whore a man- 
damus was issued to trustees for building a new parish church to produce accounts 
in accordance inth their statute. 

(7t) As, for instance, in the name of a married woman entitled to her separate 
use (<?. V. Carnatic Rait. Co. (1873), L. 11. 8 Q. B. 299). 

{i) R. 'v. Bristol Dock Co. '(1827), 6 B. & 0. 181, where tho mandamus 
commanded such alterations to certain sewers as were necessary. 

(Aj) R. V. Birmingham and Gloucester Rail . Co. { 1841), 2 Q. B. 61, n. ; R. v. Bristol 
and Exeter Rail. Co. (1843), 4 Q. B. 162, where the mandamus was, in each case, 
to restore a certain turnpike rood carried over a railway to its former width. 

(/) R. V. Severn and Wye Rail. Co. (1819), 2 B. & Aid. 646. This case ** does not 
prove that when a railway is once made it must be maintained for ever. It onl^ 
proves tliat when a statute imposes on a company an obligation to maintain a 
lailway which necessarily involves an obligation to reinstate, a mandamus will 
go to reinstate’* {B. v. Great Western Rail. Co,, eupra, per Bowen, L.J., at 
p. 675). 

(w) 8 4 9 Viet. 0. 18. 

(n) R. V. South Devon Rail. Co. (1860). 20 L. J. (q. b.) 146 ; R. v. London and 
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undertaking, who have given notice of their intention to take lauds 
compulsorily, to issue their warrant to the sheriff to summon a jury 
to assess compensation in respect thereof (o). A mandamus will 
similarly be granted wherever any Act of Parliameni entitles a body 
to take lands compulsorily, and not only where the Lands Clauses 
Consolidation Act applies (p). 

* (v.) Compelling Puhlie Ojffkiah and Bodies to carry out their Dtilies. 

172. If public officials or a public body fail to perform any public 
duty with which they have been charged, a writ of mandamus will 
lie to compel them to discharge it (g). In accordance with this 
principle a mandamus will issue to (lovernment officials in their 
capacity as public officers exercising executive duties which affect 
the rights of private persons. Where, accordingly, the facts disclose 


North Western Bail. Co,, [1894] 2 Q. B. 612, whore tho ctiso of It. v. Lambourn 
Valley Bail. Co. HSSS), 22 Q. B. D. 4C.‘i, which had been cited in support of tlio 
view that, oven it at one time a writ of mandamus was the proper remedy under 
the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), it liad coasod to 
be so since a right to a mandamus in an action was given by the Common I^aw 
Procedure Act, 1861 (17 & 18 Viet. c. 125), was thus explained by WiUOUT, J,, 
nt p. 618: “Pollock, B., in the course of his judgment, appears V> say that it 
is an answer to any application for a prerogative writ of mandamus if it is shown 
that a mandamus could li.ive boon granted for the same purpose in an action. I 
say, and 1 have said, with the assent of other judges at various times, that that 
would be unduly to narrow the powers of this court to grant a prerogative writ 
of mandamus . . . and we have no doubt that the practice which has boon 
inveterate for years of enforcing the taking up of thoso awards under tho Lands 
Clauses Act by a prorogalivo wiit of mandamus is the projior rometly.” See 
also B. V. Cambrian Bail. Co. (1869), L. 11. 4 Q. B. 320, whore the writ 
commanded the taking up of an award of compensation for an oxclusivo forry 
injuriously affected. 

“ Mandamus lies to take up awards under the Lands Clauses Act only by 
virtue of s. 35 of that Act ” {B. v. London and North Western Bail. Co., supra, 
per Wkioht, J., at p. 518), S. 35 provides that “the arbitrators shall deliver 
their award in writing to the promoters of the undertaking ...” and, in the 
words of CoiJEEiDOE, J., in B, v. South Devon Bail. Co. (1860), 20 L. J. (q. i«.) 
145, “ a direction to receive the award is a direction to take it up.” 

{o) Be South Yorkshire, Doncaster and Goole Bail, Co. Ex jparte Senior (1849), 
18 L. J. (q. B.) 332; and see tho Lands Clauses Consolidation Act, 1845 (8 & 9 
Viet. c. 18), s. 23. 

(p) B. V. llunger/ord Market Co, (1832), 4 B. & Ad. 327 ; Birch v. St. MaryJe- 
bone Vestry (1869), 20 L. T. 697, per Bi.aokbT 7EN, J., at p. 701 : “ We have been 
in the habit for many years of holding that where notice to treat for the purchase 
of lands is given under the Lands Clauses Consolidation Act, tbore follows a 
legal obligation on the party giving the notice to issue their warrant. It has 
been so long the practice to treat that as law that 1 thought at first that the 
question as to granting a nmndamus in the present case might turn upon tho 
oonstiuction of some provision in that Act. But it is not so . . . the principle 
on which we have granted mandamuses is not the peculiar enactments of the 
Lands Clauses Consolidation Act, but this, that wherever by Act of Parliament 
a body is entitled to take lands compulsorily, there, as soon as they have made 
up their minds to do so, and give the other side notice of thoir intention, thereby 
hampering tho land, and leaving it no longer free in tho hands of the owner, 
they are bound to go on.” See also title Comfulsoev Puechasb of Land and 
Compensation, Vol. VI., pp. 70, 91. 

(g) Oloseopr. Heston and Isleumth Local Board (1879), 12 Oh. D. 102, 0. A., 
per James, at p. 115; B. v. Income Tax Special Purposes Commissioners 
(1888), 21 Q. B. D. 313, C. A., per Loi-d Eshbe, aI.R., at p. 317 ; B. v. Stepney 
^poredion, [1902] 1 K. Ih .317, per Lord Alverstonb, C.J., at p. 321. 
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a CASH in which, according to the statutory provisions relating to 
income tax, an allowance ought to be granted and certified by 
income tax commissioners, in the exercise of their executive duties, 
in order to enable recovery of overpaid income tax to be ultimately 
made, a mandamus will issue commanding those executive officers 
to make such allowance and grant a certificate thereof (r), and 
to issue nn order for the repayment of such sum as has been 
overpaid («). * 

Similarly, a mandamus will issue to the Commissioners of Woods 
and Forests (0 and to the Lords of the Treasury (it) in their capacity 
as public officers invested by statute with public duties affecting the 
rights of private persons. 

The writ may also issue to the Local Government Board to assess 
and award compensation for loss of office in accordance with a 
public statute (a), to consider an application for a provisional 
order (b), and to hoar and determine an appeal by a person 
aggrieved by an ordcT* of a municipal corporation under the pro- 
visions of a local Act giving such right of appeal (c) ; also to the 
Postmaster- General to assess compensation, in accordance with a 


(r) Jitcome Tax l^jwcial Purpaeea CotnmisBtonera v. Pemsd, [1891] A. 0. 631 
(allowance on lands etc. the rents of which aro applied to charitable puiposes, 
under the Income Tax Act, 1842 (5 & 6 Viet. c. 35), s. Gl). 

(fl) Jl. V. hu'O’ine Tam Special Purposes Commissioners (1888), 21 Q. B. D. 313, 
C. A. (recovery of oveipaul income tax after over-computation of profits, under 
tl)o Income U.ix Act, 18J2 (5 & G Viet. c. 35), s. 133y Those cases must be 
distinguihhod from cases whore it has been sought to enforce the payment of 
money by Iho Crown, as, for instance, in He Nathan (1884), 12 Q. B. D. 4G1, 
0. A., where, in tho words of Lord llEKSPin.LL in Income Tax Sptcial Purposes 
Commissioners v. Pemscl, supra, at p. 609, “ It was sought to compel the 
Commissioners of Inland Rovenno to make payment of a certain sum of money 
to tlvo applicant for tho mandamus ; and it was held that for sneh a purpose 
recourse must bo had to a petition of right, lloro tho applicant seeks that the 
appellants should bo compelled to grant an allowance and certificate, which it 
is ncccs'-ary for him to obtain b»*foro ho is in a position to recniii e payment of 
tlio sum which it is no doubt his ultimato object to recover. Until ho obtains 
this allown nee and ccitificate ho is not in a position to maintain a petition of 
right.” Compare H. y. Inland Hevenue Commissioners, Ex parte Silvester, [1907] 
1 T\ . B. 108. As to a petition of right, see p. 26, ante. 

(t) H. V. Woods and J'orcsts Commissioners, Re Budge (1848), 17 L. J. (c. B.) 
811, where a imle fora mandamus was made ab‘«oluto commataling tho commis- 
sionois to issue thoir warrant to the sirerilT for tho purposo of summoning a 
jury to assess compensation under stat. 9 & 10 Vict. c. 38 (which statute 
ompoworod tho cominfssfoners to mako a park) for land roquired by them; 
and compare H. v. Woods and Forests Commissimiers (1850), 15 Q. B. 761. 

(m) R. V. Treasury (Lords), Queen Dowager's Annuity (1851), 16 Q. B. 367, 
where nmndamus was stated by the court to be tho appropriate remedy when it 
was desired, to compel the Lords of the Treasury to issue their warrant for the 
pa 3 'mont of arrears of au annuity granted under a statute and char^ upon the 
Consolidated Fund; compare Ex parte JValmsIm (1861), 1 B. & 8. 81 ; R. v. 
Treasury {Lords Commissioners) (1009), 25 T. L. K 460; and p. 93, post. 

(а) R. V. Local Oovemment Beard (1874), L. R. 9 Q. B. 148, where the statutory 
provision in question was the Metropolitan Poor Act, 1867 (30 Vict. c. 6), 
8. 76. 

(б) B. y. Local Oovemment Board (1885), 16 Q. B. D. 70, 0. A., where the 
ai)plicQtion was for a provisional order under the Highways and Locomotives 
(Amendment Act, 1878 (41 & 42 Vict. c. 77), s. 16. 

(r) R y. Local Oovemment Board, Ex ^rte Stred (1907), 96 L, T. 660, 
0. A. 
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public statute, on loss of office (d). The court would also, in a 
proper case, let the writ go to the Board of Trade (e). 

173. A mandamus will lie to enforce the levy of a rate to meet 
expenses incurred in the current rating year (/), and also, when 
reasonable ground can be shown for the delay, of a rate which is 
retrospective,^ that is to say, which is necessary for the purpose of 
discharging liabilities incurred in previous rating years ig). 

174. A mandamus will lie calling upon churchwardens to hold 
a vestry meeting to consider whether it is proper to make a church 
rate, but no mandamus will be issued to make a church rate which is 
not authorised by statute (h). Where, however, a statute authorises 
the making of a church rate, a writ of mandamus will in general 
issue to enforce the provisions relating not only to assembling a 
vestry, but also to the levy of a rate for ecclesiastical purposes (t), 
whether or not there is concurrent ecclesiastical jurisdiction (/c). 

175. By the operation of the same principle that enables a 
court to grant a mandamus to make a rate, a mandamus has nlwa\ s 
lain to justices to issue a summons (Z) or distress warrant (»i) for 


(d) li. V. l\>atmastcr-Oeneral (18/8), 3 Q. B. D. 428, 0. A., whom the 
iDaudamus went ordering compeueatiun to bo assessed on certain emoluments 
which tho Pofatiuaater-Oenoral hnd sought to exclude from the calculation ; 
compare If. v. Postmaster -Qtneral (1873), 28 L. T. 337 ; ll. v. Pubt master- General 
(1886), 1 T. L. R. 551. 

(e) Cowes and Neivport Rail, Co. v. Board of Trade (1874), 43 L. J. (q. b.) 242. 
(/) R, v. Ledgard (1841), 1 Q. B. 016 ; li.v. Norfolk Commibsiouera of Sewers 

(1850), 20 Jj. J. (q. b.) 121 ; It. y. Si. George the Murlgr, Southwark, Vidnj (1802), 
61 L. J. (q. B.) 308. As to mandamus to levy a rato under a locnl Act, eoe 
Qalleworihg y. Selhg Dam Vrainnge Conimksiouers, [1802^ 1 (i. B. 348, (1. A. 

(jr) R. V. Leigh Rural Coumil, [1898] 1 Q. B. 836, 0. A., Avheio a nilo for 
a mandamus applied for in October, 1897, was mailo absolute commnnding tho 
issue of a precept for tho lovy of a late to pay tho amount of a jiulgment 
recovered in May, 1897, on account of a debt ineurred in 1895, tho couit 
following Worthington v. JIuUon (1865), L. R. 1 (1. B. 63, tho result of which 
case, according to A. L. Smitit, L.J., at p. 844, “is to show that the court 
came to the conclu'^ion that thoro was no hard and fast rule ... to the oifoct 
that the court would not giant the mandamus to make a rate unless moved for 
within the rating year in which tho expenses woie inemred, but that thoy 
might grant it where there was a sufficient excuse for tho delay in comnionoing 
the action” j Croydon Corporation y. Croydon Rural Council, [1908] 2 Ch. 321, 
0. A., where the court, however, refused a raandamua oii account of a liability 
inourred in 190*4 and loft unprovided for bocause, by a common mistake, the 
creditors did not demand and the local authority did not pay the full amount 
due in tho current rating year ; see also R, v. Maidinhena (JorgoraUon (1882), 
9 Q. B. D. 494, 0. A. (lepayment by borough of amount due to Treasury). 
See, generally, title Rates and Rating. 

(A) B. V. St. Margarei'a, Westminster {^Churchmirdena) (1815), 4 M. & S. 250; 
R. V. Wilson (1825), 5 Dow. & By. (K. B.) 602; R. v. St. Petir'i, Thdford 
{Churchwardens) (nOlB, 5 Term Rep. 364. As to church rnb'p, boo gonorally 
utlo EcatESlASTIOAL JjAW. 

(t) R. V. 8t, Mary, Lamheih {Churchwardens) (1832), 3 B. & Ad. 65) ; R. v. 
Si. Saviour’s, Southwark {Churchwardens) fl838), 7 Ad. & Kl. 025; B. v. St. 
Matthew's, Bethnal Orem, Vestry (1885), 63 L. T’. 031, II. L. 

(ft) V. St, Margaret's, Leiceeter {Select Vestrymen) (1838), 8 Ad. & El. 889, pef 
Lord Denman, C.J., at p. 899. 

(0 Anon. (1816), 2 Oliit. 257; R. v. Benn (1795), 6 Term Eop. 198. 

(m) St. Luke's Parish v. Middlesex Justices (1746), 1 Wiis. 133; R. ?. Cheek 
(1847), 11 Jur. 8fi, n. 
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levying unpaid rates. A statutory order in the nature of a 
mandamus to the justices will now be granted commanding them 
to pel form this ministerial act(«). Justices will be ordered to do 
the ministerial act of allowing a poor rate(o) in the same way(p). 
The court will, however, refuse to issue a mandamus to compel 
magistrates to grant a warrant of commitment or distress for the 
purpose of enforcing a conviction (g'). „ 

176. A mandamus will lie to a revising barrister to revise 
lists of electors, and to hear and determine claims for inclusion 
therein (r), and to carry out alterations made necessary by errors 
in the burgess roll (a). 

177. Where a person seeks compensation in accordance with 
tho provision that, where any person sustains damage by reason of 
the exercise of tho powers of the Public Health Acts, full compensa- 
tion shall be made to such person by the local authority exercising 
such powers (b), and such person is met by a denial of liability by 
the local authority concerned, a mandamus will issue commanding 
such local authority to cause compensation to be made ; and it is 
no objection to the issue of the mandamus that no specific sum 
had been claimed or that no steps hnd been taken to settle the 
amount by arbitration in accordance with the Act(c). 

178. Other public duties the performance of which may be 

compelled by mandamus are: the deposit of public books and 
documents as directed by a statute (d) ; to a master of the Supreme 
Court to tax the costs of an inquiry to assess the purchase-money 
and compensation in proceedings under the Lands Clauses Consoli- 
dation Act, to a returning officer to countermand the 

notice of poll for the election of county councillors in accordance 
with the Ballot Act, 1872 (/) ; to the treasurer of a borough to pay 
the expenses of a prosecution in accordance with an order made by 
the judge of assize (< 7 ) ; to the Lord Mayor of London to take the 

(?i) Justices Protection Act, 1818 (11 & 12 Viet. c. 44), s. 5 ; li. v. Alaralutm 
(IbSJ), uO L. T. 112, C. A.; soe p. 106, post. 

( 0 ) 8c0 Poor Uolief Act, 1601 (43 Eliz. c. 2). 

{})) R. V. Goiiolphxn {Lord) (1841), 13 L. J. (m. 0.) 57. 

(5) Ex parte Thomaa (1847), 16 L. J. (m. c.) 67. 

(r) ll. V. Naehy [1000] 1 Q. 13. 103. Xhei© is special statutory provision for 
an order in the iiaturo of a mand<%mus to a lovismg barrister to state a case ; 

SCO p. 100, 

(a) Re Eastbourne Toton Cterh^ Ex parte Ktay (1801), 66 L. T. 323, per 
WiiiauT, J., at p. 324 ' See also p. 100, post ; and title Eleciions. 

(6) Pirtihc Health Act, 18-7o (38 Sr 30 Viet. c. 55), s. 308, which section 
ro-enacts s. 144 of tho Public Health Act, 1818 (11 & 12 Viet. 0. 63), now 
repealed, which was in question in the case. 

(c) R. V. Rurslem Lo<m Board 0/ Health (1860), 29 L. J. (q. b.) 242, Ex. Oh. 

(a) R. V. Baijn (1837), 6 Ad & El. 302, per Coleridge. J., at p. 402 (mandamus 
to compel county tieasuror to deposit a book of accounts witu the derk of the 
peace). 

(e) 8 & 9 Viet. c. 18 ; Be Westjield and MUropoHtan Bail. Cos.t R. v. Smith 
(1883), 12 Q. B. D.481. 

(/) 35 & 36 Viet. 0. 83, s. 1 ; R. v. Steioart, QSOS] 1 Q. B. 652. 

(7) R. V. Oswestry {Treasurer) (1848), 12 Q. B. 239, decided upon C^iiminal 
Tiaw Act, 1826 (7 (ieo. 4, 0. 61); compare B. v. Clark (1844), 5 Q. B. 887 ; B 
V. Haytuard (1848), 17 L. J. (Q. B.) 223. 
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recognisances of a prosecutor to prosecute by way of indictment in 4^ 

accordance with the Vexatious Indictments Act, 1859 (/i); to a Mandaams. 
board of guardians to obey an order of the Local Government 
Board under the Public Health Act, 1875 (i) ; and to a local 
education authority to obey an order of the Board of Education 
made under the provisions of the Education Act, 1902 (A;). 

(vi.) Commanding Inferior Tribunals to exercise their Jurisdiction. 

179. The writ of mandamus will issue to tribunals exercising inferior 
an inferior jurisdiction, commanding them to adjudicate according 

to their powers in matters which are judicial in their character (2). 

180. The writ will accordingly issue commanding a county County 
court judge to hear and determine a dispute concerning a matter courts, 
not within his ordinary jurisdiction, but which is specially referred 

to him by statute (wt). Where formerly a writ of mandamus 
would have issued to a county court judge to hear and delormino a 
case within his ordinary jurisdiction (»), an order in the nature of 
a mandamus will issue to the same end (o). 

181. The writ will lie to courts of quarter sessions to hear aifd Quarter 
determine an appeal in which they have declined jurisdiction (p). “cssions. 
They will be considered to have declined jurisdiction when they 

have wrongly allowed a preliminary objection on a point of law or 
practice and consequently refused to hear the case upon the 
merits (<?), as when they have acted upon a supposed rule which is 
no rule(/*), or under tho mistaken belief that there was no jurisdic- 
tion, erroneously thinking, for examide, that they were precluded 


(A) 22 & 23 Vict. c. 17 ; It. v. London Corporation, Ex parte Qostling (1886) 
61 L. T. (MG. 

(t) 38 & 39 Vict. c. 56, a. 29!); R. v. Staines Union (1893), 62 L. J. (q. b.) 
610. 

(A:) 2 Edw. 7, c. 42, s. IG; A.>0. v. West Riding of Yorkshire County Council, 
[1907] A. G. 29. 

(A) 3 Bl. Com. 110; R. v. Kingston Justices, Ex parte Davey (1902), 86 L. T. 
689, per Lord ALVEUsroNE, O.J., at p. 390. 

(m) Re Brighton Sewers Act (1882), 9 Q. B. D. 723, whero under tho 
provisions of a local Act relating to the disposal of sewago it was onacted that 
any dispute arising between the sewers board and any local authority with 
respect to carrying into elloct tho provisions of the Act might, at the instance 
of either parly, be referred to the county court judge, who bhould liear and 
determine the dispute. 

(n) R. V. Richards (1851), 20 L. J. (q. b.) 361 ; R. v. Harden (1864), 23 L. J. 
(q. b.) 127. 

(o) County Courts Act, 1888 (01 & 52 Vict. c. 43), p. 131 ; R. v. Southampton 
County Court Judge and Fisher <lb Son, Ltd. (1891), G6 L. T. 320 ; and soe p. 107, 
post, and title County Coukts, Vol. VIII., p. 614. 

(p) R. v. Monmouthshire Justices (1826), 4 B. & 0. 811, 849; R. v. Oxford- 
shire JusLicea 0843), 4 Q. B. 177; It. v. Denbighshire Justices 9 Bowl. 

509 ; see title Maoisthates. 

(«/) R. V. Kesteum Justices (1844), 3 Q. B. 810, where it was held that the 
question of the suthcieiicy of the statement of the grounds of appeal against an 
order of removal was a question of fact and therefore a case for sessions to 
decide; overruling R. v. Cairuirvonshire Justices (1841), 2 (I. B. 325 ; and R. v. 
West Riding Justices G841), 2 Q. B. 331. 

(r) R. V. Ke^ven Justices, supra, per Lord Dxnman, O.J., at p. 819. 
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Sbot. 4 from deciding what were the “ next practicable sessions ” («) ; also 
Mandamus, when, having heard one side, they have refused to hear the 
other (t). 

Although courts of quarter sessions have discretion to make 
rules governing their practice, the High Court will interfere to 
control that discretion, and will issue a mandamus to hear an 
appeal which has been dismissed for non-compliance with a rule 
laid down by the justices, when justice demands it (a) ; or where a 
rule of sessions is not in accordance with statutory provisions (5), 
or is ultra vires (c). 

Where sessions have made a false entry in their records, as 
where it is an entry which they had no power to make, mandamus 
will lie to compel its erasure (d). 

No mandamus will be issued to a court of quarter sessions to 
grant a special case ; but, if the case has been granted, a mandamus 
may, in special circumstances, be issued, ordering that the case be 
stated (e). 

Magistrates. 182. Similarly a mandamus will lie to magistrates who decline 
to adjudicate in matters within their province (/). They will be 
considered to have declined jurisdiction when they have dismissed 
an information on a point relating to their jurisdiction only, such 
as that it was necessary to bring all joint-owners before them 
instead of simply the one against whom the information had been 
laid ig) ; also when they have refused to issue summonses in conse- 
quence of having acted upon considerations which were extraneous 


(«) V. Derbyshire Justices (1871), 25 L. T. ICI (appeal against order of 
removal). 

(i) li. V. Carnarvon Justices (1820), 4 B. & Aid. 86, per IIolroyi), J., at 

p. 88. 

(«) i?. V. Lancashire Justices (1828), 7 B. & C. 691, where tho rule in question 
was as to the pen’od of notice of appeal against an order of removal; B. v. 
Wiltshire Justices (1808), 10 East, 404, whore the appellants had been precluded 
by sessions from having their appeal against an order of removal heard because 
they had not conformed to n now rule as to notice, of which they were ignorant ; 
It. V. Wilts Justices (1828), 8 B. & 0. 380, where tho appellants had relied 
upon tho practice of the court of quarter sessions as to the adjoumm<"it of 
appesils, and the justices, departing from that practice, had refused to hear the 
appellant on tho ground that the case ought to have been hoard at the previous 
sessions ; Ex parte DeeJee (1832), 3 B. & Ad. 704, per Lord Tent£bi»£N, O.J., at 
p, 705. 

(h) It. V. West Riding of Yorkshire Justices (1833), 4 B. & Ad. 685. 

(c) R. V. Bird, Ex parte NeedeSt [1898] 2 Q. B. 340 ; R. v. Staffordshire 
Justices (1836), 4 Ad. & El. 842, 

(d) R. V. ll’i st Biding of Yorkshire J ustices (1848), 12 Ij. J. (m. o.) 148 ; compare 
Ex ^rie Ackworth Overseers (1843), 13 L. J. (m. o.) 38. 

(^ Ex parte Jarvin [Inhabitants) (1840), 9 Dowl. 120 ; compare R. v. Pembroke- 
shire Justices (1831), 2 B. & Ad. 3^, vrliere a mandamus to state a cose was 
refused because it would in the circumstances have been futile to grant it ; 

* and see title Magistrates. 

(/] R. V. Brown (1857), 26 L. J. (m. o.) 183, per Coleridge, J., at p. 184: 
“ This may perhaps bo a test ; if the objection be such, that whatever tho merits 
of the case, whether the defendant be guilty or not guilty, the justices hold that 
they cannot decide on the merits owing to tho objection, for instance, either of 
want of parties or of notice, such holding is a declining of juiisdiction and not 

Adjudication '* : and see title Magistrates. 

^) Ibid. 
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and extra-judicial and which they ought not to have taken into 
account (A); also when they have rejected evidence which was 
tendered to them, which rejection amounted to a refusal to enter 
upon an inquiry imposed upon them by statute (i). There is now 
an alternative remedy by way of a statutory order in the nature of 
a mandamus which may be directed to justices in respect of the 
duties of their office (k). 

183. Upon the same principle a mandamus will go to licensing 
justices who have failed to hear and determine according to law an 
application in respect of a licence, commanding them to hear and 
determine an application for the grant (Q, renewal (m), or 
transfer (n) of a licence ; but no mandamus will go commanding 
the actual grant, renewal, or transfer (o). Licensing justices will 
be held to have decided otherwise than according to law when 
they have disregarded the provisions of the statute giving them 
jurisdiction (p). 


(ft) H. V. Adamson (1875), 1 Q. B. D. 201, whoro the application for a 
mandamus arose out of the refusal of magistrates to grant summonses against 
certain persona to answer a charge of conspiracy to break the peace and*do 
^ievous bodily harm to certain persons at a public meeting, and Gooebtirn, 
O.J,, in making the nile absolute, said (at p. 205) that probably the magistrates 
*' were influenced by their distaste for the views and doctrines promulgated at 
the meeting, and thought that the sooner the matter was buried in oblivion the 
better. But these were considerations which ought not to have influenced them 
at all, and under the circumstances I think they must be taken to hare declined 
jurisdiction " ; Ji. v. Evans (1890), 62 L.T. 670, where the magistrate adjourned 
a summons foa a long period in view of the fact that civil proceedings arising 
out of the samo matter were pending between other parties ; H. v. Bennet, 
Ex parte Bennet (1908), 72 J, P. 362, where the circumstance improperly taken 
into consideration was the prosecutor’s previous conduct; It. v. Byrde (1890), 63 
L. T. C'lS, where the ground on which the justices refused the summons was 
that a summons for an offence of the same nature, taken out by the same 
prosecutor eleven years before, had been dismissed on the ground that the 
ofl'ence alleged had been completed more than six months before the date of 
the summons and that there was therefore no jurisdiction to go again into the 

(11 & 12 Viet. c. 43), s. 11, imposing 


matter, the Summary Jurisdiction Act, 1848 ^ 
such a limitation as to the time within which a complaint is to 
information laid, 

(i) It. V. Marsham, [1892] 1 Q. B. 371, 0. A., where the magistrate had 
declined to deteruiine a matter arising under the Metropolis Management Act, 
1855 (18 & 19 Viet, a 120), as amended by the Metropolis Management Amend- 
ment Act, 1802 (25 & 26 Viet, o. 102), namely, whether certain expenses were 
paving expenses, and whether they wore actually incurred (ss. 225, 226 of the 
Act of 1855). It was pointed out by Lord Esher, M.R., at p. 378, that “ the 
magistrate does not say that the evidence tendered would not prove the fact that 
the <^im of the board included matters outside the statute ; he has refused to 
hear ^e evidence, even though it would prove that fact ; he has, therefore, 
declined jurisdiction.*’ 

(A) Justices Protection Act, 1848 (11 & 12 Viet. o. 44), s. 6; see p. 106, 
post. 

(1) V. Bmvmant [1898] 1 U. B. 663, where the justices had attached an 
illegal condition to the grant of the licence. Seo, generally, title Intoztoatihq 
LiatroBS. 


i m) It. V. Kingston Justices^ Ex parte Davey (1902), 86 L. T. 689. 

n) B, V. Gotham, [1898] X Q. B. 802. 

o) B. V. Kingston Justices, Ex parte Davey, supra. 

p) B. V. Sykes (1876), 1 Q. B. D. 62 ; followed in Ex parte Smith (1878), 3 
Q, B. D. 374, and B. v. Thomas, [1892] 1 Q.. B. 426, in which cases the justices 
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184. The writ will also lie to a metropolitan to hear objectors 

to the confirmation of a bishop-elect if the objections are such as 
ought to be heard (q) ; and to a bishop to issue a commission for 
an inquiry into a charge against a clergyman under the Church 
Discipline Act, 1 810 (r), or in the alternative to send the case by 
letters of request to the Court of Arches (s) ; also to election com- 
missioners appointed under the provisions of the Election Com- 
missioners Act, 1852(0* inquire as to corrupt practices at a 

parliamentary election, commanding them to grant to a witness a 
certificate of indemnity (a), when such commissioners have found 
the facts to exist which entitle the witness to the certificate (b), 

Sub-Sect. 3. — and Duties in respect of whichf although of a Public 
Nature, Mandamus will not lie, 

(i.) The Crown. 

185. As no court '•an compel the Sovereign to perform any 
duty, no writ of mandamus will lie to the Crown (c). Whore it is 
sought to establish a right against the Crown the appropriate 
procedure is by way of petition of right (d). 

Nor will the writ lie against a Secretary of State in his capacity 
as an agent for the Crown ; for in that capacity he is responsible 
to the Crown alone, and is under no legal duty towards a 
subject (c). He is acting in such a capacity when carrying out 
the provisions of a royal warrant (/). 

had not stated tho prcninds for thoir dcciaiou contrary to a statutoi y provision ; 
Jl. V. Scott (1889), 22 Q. 13. D. 481, where the justices had claimed an absolute 
discretion to reiuso a licence whore, in fact, restrictions upon sncli discretion 
wore imposed by sfcitute ; li. v. Cothnm, [1898] 1 Q. 13. 802, wliore “ the .lusticcs 
BO far departed from the jiloin words of the Act— deciding upon some extiaiieous 
consulorution — that they could not be said to have heard and dotennmod 
according to law ” {ibid., per Wills, J., at p. 807) ; li. v. Dodds, [1905] 2 K. 13. 
40, 0. A., where what the justices did was “ to decide in favour of a renewal 
with a condition which they had no power to iraposo and which is therefore 
nugatory,” so that a mandamus had to go '* to compel them to deliver the 
lenewal licences without the condition ” {ibid., per Collins, M.R., at p. 62). 

(ly) R. v. Canterbury {Archbishop) (1848), 11 Q. 13. 483. 

It) 3 & 4 Viet. c. 8(3, s. 3. 

(s) R. V. Oxford {Bishop) (1879), 4 Q. B. D. 245 ; and see tit'o EccLEsrAS'iiCAL 
Law. 

(«) 15 & 16 Yict. c. 57. 

(o) See Con-upt and Illegal Practices Prevention Act, 1883 (46 & 47 Viet, 
c. 51), 8. 59, in substance re-enacting s. 7 of tho Corrupt Practices Prevention 
Act, 1863 (26 & 27 Viet. c. 29); JL v. Price (1871), L. E. 6 Q. 13. 411. 

(M i2. v. mi (1881), 7 a J3. D. 575. 0. A., per Brett, L.J., at p. 585 ; and 
7 ^ Cotton, L. J., at p. 588. But it is perhaps open to doubt whether mandamxia 
lies to a commissioner appointed to try a local government election petition ; see 
Re Pembroke Election Petition, [1908] 2 I. 11. 433. See also title Elections. 

(c) R. y. Powell (1841), 1 Q. B. 352, per Lord Denman, C.J., at p. 361 : “ That 
there can be no mandamus to the Sovereign, there can be no doubt, both 
because there would be an incongruity in the Queen commanding herself to do 
on act, and also because disobedience to the writ of mandamus is to be enforced 
by attachment” ; see also R. v. Treasury {Lords Commissioners) (1872), L. B. 7 
Q. B. 387, per Cockburn, C. J., at p. 394. 

(d) Re de Bode {IJaron) (1838), 6 Dowl. 776, 793, n. ; and see Ae Nd^/ian (1884), 
12 Q. B. D. 461, C. A. As to petition of right, see p. 26, ante. 

(e) R. V. Secretary of State for War, [1891] 2 Q. B. 326, 0. A. 

(/) Ibid. 
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In like manner all other persona acting as servants of the Crown 
are exempt from the prerogative jurisdiction of the court, and no 
writ of mandamus can accordingly issue against thorn to do any act 
within the scope of the duties discharged by them on behalf of the 
Crown (g). 

Where, however, Government officials have been constituted 
tigents for carrying out particular duties in relation to subjects, 
whether by royal charter, statute, or common law, so that they are 
under a legal obligation towards such subjects, a writ of mandamus 
will lie for the enforcement of such duties (h). 

(ii.) The Sttpcrior Courts. 

186 . The writ of mandamus will not issue to any of the superior 
courts (i). Accordingly; no mandamus will go to the House of 
Lords, the Court of Appeal, or any of the Divisions which make up 
the High Court of J iistice (A*). A Court of Assize is a superior 
court(i); and also the Central Criminal Court, whether its jurisdiction 


(g) R. V. Customs CommisHoners (IS.'JG), Q Ad. & El. liSO, whore it was 
sought to obtain a mandamus commanding fclio delivery up of certain tfibdftco ; 
but “ the goods aro in the hands of tho olficora of the Crown : a mandamus to 
them in this case would be like a mandamus to tho Crown, which wo cannot 
grant” {ihuL, per LiriTiEDALB, J., at p. 382); soo also R. v. lAmUny anil 
Customs /i«a/d (1888), 4 T. L. 11. 461, whoro Lord Ooleiuuoe, C J., said (at p. 
465); “ It was a very serious quo.stion whether a mandamus could be issued 
to the Board of Customs” ; Ex parte Area* (1837), 5 Dowl. C68, whoro a rule for a 
mandamus to compel tho Woods and l^rosts Commissioners to pay a cnrtiiin 
poor ifito was refused, as they hold tho lands in question on behalf of tho King; 
Rede Bvde {Baron) (1838), 6 Dowl. 776, where a rule for a mandamus to the 
Lords of tho Treasury to pay over certain money was refused, it being hold by 
the court that the nioiiey was held by tho Lords of tho Tie isury as “ the more 
servants of the Crown,” and “against the servants of the Crown, as such, and 
merely to enforce the satisfaction of claims upon tho Crown, it is an established 
rule that a mandamus will not lie ” {ihuL^per Coleiudge, J,, at p. 792) , R. v. 
Triasiiry {Lords Commissumers) (1872), L. K. 7 Q. B. 387, where it was hold 
that money voted as a supply to tho Crown, appropriated to a specific purposo 
by the Appropriation Act, and paid to tho TVeasmy under warrants or orders 
under the sign-manual, was jiaid to tho latter as servants of tho Crown, and 
that no mandamus would lie to tliom to pay over such money to a particular 
person; see contrd, R. v. Treasury {Lords Commissioners) (1835), 4 Ad. & El. 
286, which was referred to in R. v. Treasury {Lords Commissioners)^ supra, per 
CoCKBTJRN, C.J., at p. 395, as “a case of very doubtful authority,” and was 
expressly disapproved of in Re Nathan (1884), 12 Q. B. D. 461, 0. A. Comparn 
R. V. treasury {Lords Commissioners) (1909), 25^ T. Ik R. 450, per l>ord 
Alvbrstone, O.J., at p. 451 : “ As to the point raised as to a mandamus not 
lying against the Tieasury, a mandamus calling upon the Treasury to pay 
would not lie ; but where an Act thought that a public authority was tho 
proper body to decide a particular question, a mandamus would lie to start tho 
mnohinery by which alone the question could bo decided ” ; see also p. 85, 
awttt 

^/i) R. V. Secretary of State for War, [1891] 2 Q. B. 326, C. A. ; R. v. Treasury 
{Lards Commissioners) (1872), L. E. 7 Q. 11. 387, per Ltjsit, J., at p. 402 ; Re 
Nathan (1884), 12 Q. B. D. 461, 0. A., per Day, J., at p. 461; and see p. 86, 
ante; compare R. v. Land Registry Vice^Registrar (1889), 24 Q. B. D. 178; R. 
V. Friendly Societies Registrar (1872), L. E. 7 Q. B. 741 ; and see, gonerally, title 
Constitutional Law, Vol. VI., pp. 412 et seq. 

(t) The Rioters' Case (1C83), 1 Vern. 175 ; R. v. Oxenden (1691), iShow. 218. 

(A) Bac. Abr. tit. Courts, D. 

Ex parte Fernandez (1861), 10 0. B. (n. s.) 3, per Willes, J., at p. 49. 
As to superior and inferior courts, see title Courts, Vol. TX., p. 11. 
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Sect. 4. ia exercised by His ‘ Majesty’s judges or the Recorder and Com- 
Mandamus, missioners as justices of sessions (m), and these also, accordingly, 
are courts to which the writ will not go. 

Privy Apparently, also, the court will refuse to issue a writ of man- 

Council. damns to the Privy Council (n). 

Convocation. Neither will the writ issue for the purpose of interfering with the 
internal affairs of Convocation (o). • 

(iii.) Inferior or Minhterial OJficeri, 

Inferior or 187. The writ of mandamus will not be granted against one who 
ministiMiai jg an inferior or ministerial officer, bound to obey the orders of a 

0 icors. competent authority, to compel him to do something which is part 
of his duty in that capacity (p). The writ will accordingly bo 
refused when it is sought thereby to compel a county treasurer 
to obey an order of quarter sessions (q) ; also when it is sought 
to compel a borough tre'isurer to pay the costs of a prosecution in 
obedience to the order of a judge of assize (r) or a court of quarter 
sessions (s). 

But where it is not clear that the matter complained of is one in 
respect of which a ministerial officer is subject to the orders of a 
competent authority this rule will not a))ply (a); nor will the rule 


hn) Jt. V. Central Criminal Court Justices (1883), 11 Q. IJ. D. 479, 

(n) Ex parte Smyth (1836), 3 Ad, & El. 719, where the real object of the 
motion was to compel the rehearing of an appeal by the Judicial Committee of 
tho Privy Council, and it was said with reference to that point (per l^ATTESOif, 
J., at p. 722) : I nover heard that wo could compel any court to rehear a cose 
already decided.” ] t waa said by Littijedale, J., however {ibid., at p. 722), that 
although the Court of Delegates, which was superseded by the Judicial Com- 
mittee, might have granted a commission^ of review, “I have no notion that 
this court can now accomplish tho object of such a commission by a 
mandamus.” As to the Judicial Committee, see title CouH'fS, Vol. IX., pp. 27 
et sea. 

(o) E. V. York {Archhiahop) (1888), 20 Q, B. D, 740, where a mandamus to 
tho archbishop, os president of Convocation, directing him to admit a certain 
proctor into (Jon vocation, was refused. ” "What we are asked to do is to inter- 
fore in the internal affaira of an ancient body as old as Parliament and as inde- 
pendent. . . . Such an interference would not only be without a shadow of 
precedent, but would be inconsistent with the character and constitution ot the 
body with which wo are asked to interfere” {ibid., per Lord Coleridge, O.J., 
at p. 748). As to Convocation, see ritle Ecclesiastioal Law, 

(p) R. v. Briatow (1795),, 6 Term Kep. 168; It. v. Jeyea (1835), 3 Ad. <Sfc El. 
416. 

{q) R. V. Shaw (1704); 6 Term Eep. 549; B. v, Briatow, aupra, where Lord 
Kenyon, 'O.J., at p. 170, laid it down that: *' This oourt has no difficulty upon a 
proper case laid before them in granting a mandamus to justices to make an 
order when they refuse to do their 4uty. But it would be descending too low 
to grant a mandamus to inferior officers to obey that order.” 

(r) R. V. Jeyea, aupra, where ** the defendant was the servant of the magis- 
trates, and the court refused to place itself in the situation of the manstrates 
to make their officer perform his duty ” {B^ y, Payn (1837), 6 Ad. & El. 392, 
per Lord Denman, O.J., a^. 400). 

B R. V. Surrey County Treamrer (1819), 1 Obit. 650. 

B. V. Payn, aupra, per Coleridge, J., at p. 401 : “ The repult of the cases 
appears to be mermy this : that where we find a public officer who has 
received an order from his masters or any competent authority, and who, upon 
disobeying that order will be liable to indictment, we do not proc^ by 
mandamus. The court leaves the case to the ordinary remedies, not beoause 
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apply where the affidavits furnish evidence that a ministerial officer sect. 4. 
is only put forward as a nominal party by others who are tho persons Mandamus, 
really interested in preventing the issue of the mandamus (b), 

(iv.) When JDUeretion hat been given and exercieed. 

188. In cases where application is made for the issue of a writ The extent of 
bf mandamus to tribunals of a judicial character, the writ will only 

be allowed to go commanding such tribunals to hear and decide a 
particular matter. No Writ will be issued dictating to them in what 
manner they are to decide (c). 

Where, accordingly, a county court judge (d), or a court of quarter 
sessions (c), or magistrates (/), or the Railway and Canal Commis- 
sioners ((/), or election commissioners appointed under the Elec- 
tion Commissioners Act, 1862 (/i), to inquire as to corrupt prac- 
tices at parliamentary elections (t) have in fact heard and deter- 
mined any matter within their jurisdiction, no mandamus will 
issue for the purpose of reviewing their decision. The rule holds 
good even though such decision is erroneous (^‘), not only as to 
facts, but also in point of law(0; and although the particular 
circumstances of the case are such that there is only one way of 
performing the duty in question (?n). 

189. The court will refuse to interfere by mandamus with the Discretion of 
decision of justices when the ground of their decision was that they Justices. 

the party is too low, but because he has received an order from competent 
authority. Here the magistrates have issued no order, and this distinguishes 
the case from Ji, v. JSristow (1795), 6 Term Rep. 168, and E. v. Jeyes (1835), 3 
Ad, & El. 416, ill one of which there was an order by the magistrates and in tho 
other by the judge of assize.’* 

(5) JHzparle lioUotn (1849), 13 Jur. 680; E.y. Wood Diiton Highway Surveyore 
(1849), 18 L. J. (m. c.) 218, per Patteson, J., at p. 219 : “ We cannot fall to 
see that these surveyors are so mixed up in interest with the railway company, 
and that it is, in fact, the company, and not the surveyors as mere ministerial 
ofKcers, who ai-e disputing the liability, that the ordinary rule should not pre- 
vail, and a mandamus ought to go.’* 

(c) Ee Ihson, Ex parte Cook (1860), 29 L. J. (q. b.) 68, per Cookburn, O.J., 
at p. 69 ; U. v. Dayman{\%bl\ 26 L. J. (M. o.) 128, per Crompton, J., at p. 132 ; 

E, V. Goodrich (1850), 19 L, J. (q. b.) 413. 

(d) Eemot y. Dailey (1856), 4 W. E. 608 ; Ee Milner v. Ehoden, Ex parte 
Milner (1851), 15 Jur. 1037, where the judge had nonsuited the plamtill 
because ho was of opinion that the matter in question could only be dealt with 
by a court of equity, and that, therefore, he had no power to adjudicate. 

(e) E. V. Oo^ricli, aupra, per Lord Campbell, Ci.J., at p. 415 ; Ex parte 
Ackworth Overseers (1843), 13 L. J. (M. C.) 38. 

(/) E. y. Adarnson {ISi 6) f 1 Q. B. D. 201, per Cockburn, C.J., atp. 205; 

E. y. Kennedy (1902), 86 L. T. 753, per Lord Alvebstone, C.J., at p. 755; 

Ex parte Eeid (1885), 49 J. P. 600. 

{g) Ehymney Iron Cb., Ltd. y. Ehymney Sail. Co. (1888), 6 By. & Can. Tr. 

Gas. 60, 0. A. 

(A) 15 & 16 Viet. 0. 57. 

(i) E. V. HoU (1881), 7 Q. B. D. 675, 0. A. 

(/c) E. y. Evans (1890), 62 L. T 670, per Colebidob, J., at p. 671 ; Ex parts 
Maemahon (1883), 48 J. P. 70; E. v. Monmouthshire Justices (1825), 4 B. & 0. 

844 ; E. y. Middlesex Justices (1877), 2 Q. B. D. 616 ; Ex parte Acktoorih 
Overseers, suwa, 

{!) E, V. Bird, Ex parte Jones (1898), 62 J. F. 309; Ee Milner v. Ehoden, 

Ex parte Milnbr, supra. 

(m) E. V. Kingston Justices, Eks parts JQavey (1902), 86 L. T. 689. 
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disbelieved certain evidence (n) ; also when the ground of the 
application is that the justices, believing a witness to be incom- 
petent, refused to receive his evidence (o) ; and also when the 
question is whether or not a matter shall be adjourned (p) — for all 
those are matters for the decision of the justices in the exercise of 
their discretion ; also with a refusal to grant a summons on the 
ground that the information did not disclose an indictable offence 

Whether a judgment or verdict is properly or improperly entered 
on the record is a matter for the court at which the hearing 
took place (/*) ; and accordingly no mandamus will be issued when 
the cii'cum stances of the application are such that the court is 
invited to go behind a court of quarter sessions record (a). Nor will 
a court of quarter sessions be ordered by mandamus to supplement 
their records by making a special entry setting forth the reasons 
for their judgment (i). 

No mandamus will issue to the justices in quarter sessions die 
tating to them the judgment they should give upon an application 
to quash a rate, for quashing a rate is a judicial act (c). 

It has been held that magistrates acted within the bounds of their 
discretion when they refused an application for a summons because 
they were of opinion that another form of procedure was more 
ai)propriate to the case, and that the statute invoked by the appli- 
cant was practically obsolete (d) ; also when they refused to hear 
the whole of the evidence tendered upon an information because 
they concluded that a suit which was pending might be prejudiced 
by proceeding upon the information (^;). 

190 . If an inferior tribunal decides a question of fact upon a 
preliminary objection, and in consequence dismisses a matter 
brought before it, no mandamus will lie commanding that tribunal 
to hear and determine the matter (/). 

191 . When representations have been made to a bishop, under 
the provisions of the Public Worship Ilegulation Act, 1871, that 
there have been unlawful alterations or additions to the fabric, 
ornaments or furniture of a church, his decision on the question 


(n) ]{. V. Bowman, [1898] 1 Q. B. 663, per Darling, J., at p. 668; R. v. 
Qooarich (1860), 19 L, J. (q. b.) 413, per Lord Oampdei.l, C.J., at p. 410. 

{o) R. V. Yorhehire Judices, Ex parte Gill (1885), 63 L. T. 728; R. v. 
Canibridf/eshire Justices (1822), 1 Dow. &lty. (k. b.) 326. 

(p) Ex parte lk<.\e (1832), 3 13. & Ad. 704 R. v. Southampton Justices, Ex 
parte Lehern (1907), 96 L. T. 697; R. \ Tipperary Justices, [1903] 2 
I. R 108. 

(q) Ex parte Lewis (1888), 21 Q. B. D. 191. 

(r) R. V. Leicestershire Justices (1813), 1 M. & S. 442; R. v. Suffolk Justices 
(1836), 5 Nov. & M. (k. B.) 139; R, y. Hewea (1836), 3 Ad. & El. 726. 

{a) R. V. Middlesex Justices (1877), 2 Q. B. D. 616. 

. (6) R. V. Ih-von Justices (1819), 1 Chit. 34. 

(c) R. V. Middlesex Justices (1831^, 9 Ad. & El. 640. 

(f/) R. V. Kennedy (1902), 86 L. T. 763. 

(e) R. V. Inyham (1849), 14 Q. B, 396, per Colertdqb, J., at p. 401 : “ The 
roi'usal of this nilo does not provent a trial if the proscoutor chooses to go before 
a grand jury.” See also R, v. Russell (1812), 1 Dowl. (n. s.) 644. 

(/) R. V. Kesteven Justices (1844), 3 Q. B. 810; R. v. Flintshire Justices 
(1847), 16 L. J. (M. 0.) 65. 
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whether or not proceedings shall be taken on the representations (. 7 ) 
is in the nature of a judicial decision if he exercises his 

discretion in a judicial manner no mandamus will lie to question 
his decision (i). 

No mandamus will issue to the archbishop or his vioar-genoral 
to command them to hear and decide on objections to the confirma- 
.tion of the election of a bishop. The confirmation proceedings 
are not the proceedings of a court in which it is the duty of the 
archbishop or his vicar-general to pronounce judicially upon 
objections raised by opponents to a confirmation (k). 

192. The rule that the court will not question by mandamus 
the honest decision of a tribunal, even though erroneous, in 
matters within its jurisdiction, and in regard to which it has boon 
intrusted with a discretion, applies to all tribunals and not only to 
those of a judicial character. 

Accordingly, the writ of mandamus will not issue to command a 
local authority, having power to approve or disapprove of building 
plans, to approve plans which they have in good faith rejected (Z). 
The rule applies although the withholding of approval was the 
result of the misconstruction of a statute (m). Whore, however,* the 
local authority, having no objection to the plans submitted, yet 
usurp jurisdiction by attaching to their approval a condition which 
they have no power to enforce, a mandamus will lie commanding 
them to approve the plans (n). 

193. The court will not compel any authority to exorcise a power 
which is meroly permissive, and which does nob impose an 


(ff) Public Worship Repulation Act, 1874 (37 & 38 Viet. c. 85), b. 9, which 
provides that the bishop shall take stops to have the matter of tho reprcsonUition 
tried in tlie way pioscnbod “ unless tho bishop shall be of opinion, after con- 
sidering tho wholo circumstances of tlio CJiso, that proceedings sh.ill nut ho 
taken on the lopicsontation.” J^oo, further, title Kcclesiasiical Law. 

(7i) J2. V. London (Bishop) (1889), 24 Q. B. D. 213, C. A., jw Lord JCsuKit, 
M.R., at p. 225. 

(i) Allcroft V. London (Bishop), [1801] A. C. 666, per Lord IIalsbujit, L.C., 
at p. 675 : “To justify any writ of miuidamuB, it must bo mado to appo.ir tliat 
the bishop had not exercised tho jurisdiction which the statute vested in him. 
Your lordships have nothing to do with the question whether his judgment is 
right or wrong”; and per Lord IlEKSCiiELr., at p. 080: “ Wlion the statute 
prescribes that the bishop's opinion is to bo foraied after considering tho whole 
of the circumstances of the case, 1 think it must mean that the bishop is to 
consider all the circumstances which appear to him, honestly exorcising his 
judgment, to bear upon the particular case, and upon the question wliether he 
ought in that case to prevent proceedings being taken. I dissent eutii oly from 
the view that it is for the courts or your lordships to determine what are tlio 
considerations which ought to govern the bishop’s ojiiniun.” 

(k) R. V. Canterbury (Archbishop), [1902] 2 K. B. 503. See, further, title 
Ecclesiastical Law. 

(l) timith V. Charley Rural Council, [1897] 1 Q. B. 678, 0. A. ; R v. Eastbourne 
Corporation (1900), 83 L. T, 338, 0. A. ; R. v. Chiswick Urban District Council, 
Ex parte Brickdl (1908), 72 J. P. 165. 

(m) R. v. Eastbourne Cwporation, supra, where the local authority had 
declined to approve plans because they thought, in good faith, that the proposed 
building would contravene the Public Health (Buildings in Streets) Act, 1888 
(51 & 62 Viet. c. 62), 8. 3. 

(n) R. v. Tynemouth Rural District Council, [1896] 2 Q. B. 219. 


97 

Sect. 4. 4 

Mandamus. 


liocal 

authorities. 


Pennissivo 

power. 



98 


Crown Pbacticb. 


Sect. 4. 

Mandamus. 


V'olunlary 

associatloua. 


I.ep:al right 
must exist. 


obligation (o). Where, however, a statute has been interpreted and 
action taken in the light of matters which ought not to have been 
taken into account, that is to say, which the court consider not to 
bo proper for the guidance of the discretion intrusted to the persons 
concerned, the latter will be considered not to have exercised their 
discretion according to law, and a mandamus will issue com' 
manding them to exercise the powers given them under the statute, 
in question (p). 

The court will not grant a mandamus commanding the attorney- 
general to issue his fiat which he has in the exercise of his dis- 
cretion refused (q). Nor will the writ go to a visitor of a 
cathedral (r) or of a college (4). But a mandamus was allowed to 
go to a visitor to hear and determine an appeal when he had heard 
evidence but had declined to act thereon (t). Nor does it lie to a 
bishop, who has by law the power of approval or disapproval in the 
matter, to admit a certain person to the office of deputy registrar of 
the diocese (a) ; nor to tue General Medical Council to restore to the 
medical register a name which has been removed for reasons in 
regard to which the Council are by statute sole judges (b). 

194. No mandamus will go to the officers of voluntary associations 
or societies. So the writ will not lie to the provost and fellows of a 
college to restore an individual to a fellowship (c), nor to the benchers 
of any of the inns of court to compel them to admit a certain 
person as a student of the society (d), or to call a student to the 
Bar ((?). Such societies have absolute discretion as to the manage- 
ment of their own affairs, and there is accordingly no legal right 
that can be enforced against them by mandamus (/). 

Sub-Sbot. 4 . — ConditionB precedent to issue of Mandiimus, 

195. The applicant for a writ of mandamus must show that 
there resides in him a legal right to the performance of a legal duty 
by the party against whom the mandamus is sought (. 9 ). In 6 rder, 


( 0 ) Re ITam Local Board of Health (1867), 26 L. J. (m. 0.) 64; Julius v. 
Oxford {Bishop) (1880), 6 App. Cos. 214 ; R. t. Lunacy CommmwnerSt [1897J 
1 Q. B. 680. 

(р) R. V. 8t. Pancras Vestry (1890), 24 Q. B. D. 371, 0. A. 

((7) B. V. Newton (1865), 24 L. J. (q. b.) 216. 

(r) R. V. Chester (Bishop) (17471, I Wm. Bl. 22 ; B, y. Rochester {Dean and 
Chapter) (1861), 17 ^ B. 1 ; .R. y. Ohester {Dean and Chapter) (1860), 15 Q. B. 613. 

(«) Ex parte BulUr (1856)^ 3 W. E. 447; B, y. Ely {Bishop) (1788), 2 Term 
Bcp. 290, per Bitllbb, X, at p. 337. Ab to yisitors generally, see title Chabities, 
Vol.IV.,,pp. 281 et sea. 

(t) B, y. Worcester (Bishop) (1816), 4 M. & S. 416. 

(a) B. y. Qloticester (Bishi^) (1831), 2 B. & Ad. 168. 

{bj Ex parte La Meri (1863), 33 L. J. (Q. b.)69. See the Medical Act (21 & 22 
Viet. c. 90), s. 29 ; and title Medioinb and Phabmacy. 

(с) Ex parte Duller, supra; see also R. y. Hertford College (1878), 3 B. D. 
.693, 0. A. 

(d) R. y. Lincoln* s Inn {Benchers) (1826), 4 B. & 0. 866, per Bailbt, J., at 

p. 860. 

(«) B. y. Qrafsinn {Benchers) (1780), 1 Doug. (K. B.) S53,per Lord Mansfield, 
at p. 356. As to the emission of students to inns of court and call to the Bar, 
see title Babristbbs, VoL II., pp. 362 et seq. 

(/) As to this point, see, further, infra. 

(g) Ex parte Napier (1862), 18 Q. B. 692, per Lord OAirFBBLL, O.X, at p. 696. 
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therefore, that a mandamus may issue to compel something to be , 

done under a statute, it must be shown that the statute imposes a MandamaB. 
lepl duty (/t). It is only in respect of a legal right that mandamus 
will lie. The court will not, therefore, enforce an equitable right by 
this remedy (i). 

196. The writ is only granted to compel the performance of Duties muat 
•duties of a public nature (j). It will not, accordingly, issue for a 

private purpose, that is to say, for the enforcement of a merely 
private right (ft). The court will not, therefore, interfere in cases 
of dispute between members of private corporations, even though 
carrying on business under a royal charter (0. 

197. The legal right to enforce the performance of a duty must Bight 
be in the applicant himself (m). The court will, therefore, only 

“ The applicant must make out that there is a legal obligation on the East 
India Company to pay him the sum he demands, and that he has no remedy to 
recover it by action. Tho latter point becomes material only when the former 
has been established ; for the existence of a legal right or obligation is the 
foundation of every writ of mandamus” ; /I. v. Zondoti Corporation (1786), 1 
Teim llep. 423, per AsnnUBST, J., at p. 426 : ” We would grant the mandamus 
in order that the right might be tried if there were any ground for it. • But 
here is nothing to be tided. The mandamus is applied for merely to see whether 
there is anything to be tried or not ” ; see abo Ji. y. Lincoln' a Inn {Benchers) 

(1826), 4 B. & C. 856. 

(A) rorb and North Midland Bail, Go, y. Milner (Sir W,) (1846), 16 L. J. (q. b.) 

379, 380, Ex. Oh. ” The writ, therefore, commands something to bo done which is 
not shown to be required by the statute, and is therefore not valid in law ; and 
the judgment of tho court below awarding a peremptory maudamus must bo 
reversed” ; Be Smyth, B. y. Treasury {Lords) (1836), 4 Ad. & El. 076, ;>cr Lord 
Denman, C. J., at p. 981 ; Ex parte Rkhetts (1836), 4 Ad, & El. 999, 1001, whore 
there was **no pretence for saying that tho nalf>pay was so vested as to entitle 
an administrator to call upon a pubbo board to pay it over,” and, accordingly, 
a mandamus calling upon the Lords of tho Admiralty to make such p^'ment 
was refused ; B. y, Southampton Port Commiisioners (1870), L. B. 4 H. L. 449, 
per Oleasby, B., at p. 465; Hartford Rural Council v. Bexley Heath Bail. 

Co., [1898] A. 0. 210; R. y, Glamorgan County Council, [1899] 2 Q. B. 

530, 0. A. ; Ex parte Edmunds (1872), 25 L. T. 705 ; B. y. Postmaster-General 
(1873), 28 L. T. 337. 

{i) B. V. Stajford {Marquis) (1790), 3 Term Hop. 646, per Bullee, J., at 
p. 651 ; ” Eor it appears to me on these affidavits that this is a trust, and 
therefore that the remedy is in a court of equity. A party applying for a 
mandamus must make out a legal right.” 

(y) See p. 77, ante. 

(k) Com. Dig. tit. Mandamus, A ; B. v. Bank of England (1819), 2 B. & Aid. 

620, pet Baylet, j., at p. 622 : ** The court ueyer grant this writ except for 
public purposes, and to compel the performance of pubbo duties. This is an 
application, at the instance of one of several pai'tners in a trading company, to 
compel his oo^ partners to divide their profits : but that is a mere private pur- 
pose, and presents a fit subject for inquiry on the other side of the hall. 

There is no instance in which the court have granted a mandamus to a trading 
coiporation ” ; R. y. London Assurance Co. (1822), 6 B. & Aid. 899, 901 : ** This 
ccanpany, although carried on under a royal oharter, is a xnere private pwtner- 
ship”; B . y. Clear (1825), 4 B. & 0. 099, per Holboyd, J., at p. 901, followed 
in Ex parte Briggs (1859), 28 L. J. (q. b.) 272, a mandamus to inspect church, 
wardens* accounts being refused in each case because the appUoants bad shown 
no special or pubbo ground for such inspection. ** Bbs right as a pariBhioner 
is a mere private right, for which the court will not grant it {R, r. CUar, supra, 
per Holboyd, J., at p. 901). 

{1) B. y. Bank of England, supra ; R. v. London Assurance Co., supra. 

{m) ** The prosecutor must be clothed with a clear legal and equitable right 
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enforce the performance of statutory duties by public bodies on the 
application of a person who can show that he has himself a legal 
right to insist on such performance (n). The mere fact that a 
person is interested in the performance of a duty as a member of a 
class of persons, all of whom may be regarded as equally interested, 
but himself having no particular ground for claiming such perform- 
ance (o), or that lie has some ulterior purpose to servo, but no 
immediate interest on his own or any other person’s behalf (p),' 
will not be sullicicnt grounds for granting a mandamus. 

A clergyman has no such legal right as will enable him to claim 
a mandamus to compel his institution to a presentation benefice ; 
the legal right that can be so enforced is in his patrons {q). 

198. Not only must it aj>poar that the applicant is himself a 
jierson having a real interest in the performance of the duty sought 
to he onfoiccd, but also that ho makes the application in good 
faith and not for an indirect purpose (r). If it a^ipears that the 


to soinothin" w'hicli is jjroporly the suhjt'ct of tho writ, as a legal right by virtue 
of au Act of Paibainoiit" (Tapping on Alaiidainus, at pp. 27, 28, approved iu 
Ji. V. Leirtshum Union, [189 7J 1 Q. B. 498, ptr WTilGllT, J., at p. 500). 

(n) “ This court has never exeicihotl a general i>ower to enforce tho perform- 
ance of their statuloiy duties by public bodies on the application of anybody 
\vho chooses to apidy for a mandamus. It bus always roipured that the appli- 
cant for a mandamus should havo a legal and spociho right to enforce the 
porfoinmnco of qioso duties” (/f. v. Lewisham Union, supra, per Bbuce, J., at 
p. 501). 

(o) A*. V. London {City) Assessment Committee, [1007] 2 K. li. 704, 0. A., whore 
a luaudamus was sought at the instance of the coipoiution of tho city of 
Ijondon to direct tho assessment committee of the City of liondou Union to 
mako certain entries in the valuation lists. “ The solo ground for the applica- 
tion is that the rating authority is interested m tho proper performance of its 
statutory duty by tho assessment committee. That, in itself, is an inadequate 
reason. It is altogether too broad a proposition to say that the mere fact of 
its being interested iu the proper performanco by the assossmont committee of 
its duty, justiiios the granting of such a mandamus to the rating authority. 
Every ratepayer of every other parish is interested in the insertion of every 
bereditament in a parish and in the proper valuation by tho assessment com- 
mittee of tho hereditaments which are inserted iu tho valuation list, but, as I 
road tJio Act, ratepayers of other parishes cannot individually complain of soch 
matters, and cortainly cannot obtain a mandamus such as bore applied lor ” 
[xhid., per El.ETCUEii MouT.TON, L.J., at p. 793); R, v. Chichester {Bishop) 
(1859), 29 L. J. (Q. u.) 23, whore a -ulo was discharged calling upon the bishop 
to show cause why a mandamus should not issue commanding nim to issue a 
commission under the Chutch Discipline Act, 1840 (3 & 4 Yict. c. 86). “ In 
tlie caso boforo tlio court the party applying for tho writ of mandamus is a total 
stranger to the diocoMe of tdnpbosier, and in no way interested in the matter 
charged . . . more than any other clerk in holy orders iu the most remote 
})ait of the kingdom . . . Inis court ought not to interfere upon the applica- 
tion of a party who is not shown to be a party aggrieved or to nave some con- 
nexion with the parish or diocese ” {ibid., per Hill, J., at p. 29) ; B. v. Clear 
.'1825), 4 B. & 0. 899, 901, where an application for a mandamus for the 
ipspectiou of churchwardens’ accounts was refused, because tho applicant’s 
“ nght as a parishioner is a mere private right.” 

( p) B. V. Bank of England {Governor etc.), [1891] 1 Q. B. 785, where a next 
of kin and nnclaimod monoy agent was refused a mandamus to inspect a Ust of 
unclaimed dividends for the general purpose of his business. 

(i/) B. V. Orton Vicarage Trustees (1849), 14 Q. B. 139. 

(r) li. V. Teterborough Corporation (1876), 44 L. J. (q. b.) 85. 
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application for the mandamus is really on behalf of some third 
party the writ will be refused (s). 

199. The writ will not be granted unless the party complained 
of has known what it was he was required to do, so that he had 
the means of considering whether or not he should comply (0* 
This must be shown by evidence that there was a distinct demand of 
that which the party seeking the mandamus desires to enforce, and 
that such demand was met by a refusal (a). 

Although a mere withholding of compliance with the demand is 
not Bufficicnt ground for a mandamus (6), yet it is not necessary 
that there should have been a refusal in as many words. All that 
is necessary in order that a mandamus may issue is to satisfy the 
court that the party complained of has distinctly determined not to 
do what is demanded (c). 

200. A mandamus will not go when it appears that it would be 
futile in its result. Accordingly, the court will not, by mandamus, 
order something wliich is impossible of performance by reason of 
the circumstance that the doing of the act would involve a contra- 
vention of law (d), or because the party against whom the mandaqius 
is prayed does not, for some other reason, possess the power 
to obey (e); nor will a mandamus be granted if the party 


(a) Ji. V. LtrerpooJ, Manchester and NewcasUe-npon-Tynt BaU. Co. (18o2), 21 
li. J, (q. b.) 284; R, V. Wimbledon Urban District Comicilt Ex parte Hatton (1897), 
77 L. T. 599. 

{t) R. V. Brecicnoch and Abergavenny Canal Co. (1836), 3 Ad. & El. 211, per 
CoLEiiinoE, J., at p. 224. 

(а) 11)1(1. : It. V. Ih'iatol ami Exeter Rail, Co. (1843), 4 Q. B. 162; R. y. IVtHs 
and Berks Canal Co. (1835), 3 Ad. & El. 477; R. v. Bealey (1844), 8 Jur. 496; 
Bee also R, v. Bodmin Corporation, [1892] 2 Q. B. 21. It is not necessary to 
request an inferior coiu't to make any specific order, provided it is requested to 
exorcise its juiisdictiou geneially in the matter {R. v. Cornwall Justices, [19031 
2 K. B. 178). 

(б) R. V. Bristol and Exeter Rail. Co., supra, per Loid Denman, C.J., at 
p. 170. 

(c) R. y. Brecknock and Abergavenny Canal Co., supra, pn* Lord Denman, O.J., 
atp. 222, andper Littledai.e, J., atp. 223; “It is not necessary that there 
should havo been a refusal iii so many words ; but here the company only 
answered the application by requiring an indemnity. There should, after that, 
have been a formal and distinct demand, to warrant this motion ’* ; R. y. Bristol 
and Exeter Rail. Co., supra; R v. fVilts and Berks Canal Co., per Little- 
HALE, J., atp. 483 : “ There is no question os to the right which every proprietor 
has under the Act to inspect the books and papers at reasonable times . . . 
when the committee had said that they would take time, the first application 
should have been followed up by a further demand upon them." As it was 
there had been no refusal. 

(d) R. V. Eastbourne Corporation (1900), 83 L. T. 338, 0. A., where a mandamus 
was refused because it was sought thereby to compel the approval of plans 
aulhorisingbuildings which were not in accordance with statutory rwpiirements. 

(e) R. V. Ely {Bimop) (1760), 1 Wm. Bl. 52, per Lee, O.J., at p. 68;, “The 
court never grants a mandamus, except it indisputably sees that there is a 
power lodged in the person to w'hom the mandamus is prayed “ ; Re Bristol 
and North Semtrset Rati. Co. (1877), 3 Q. B. D. 10, 13, where the court refused 
to enforce by mandamus an order wnich “ imposes on a virtually defunct company 
a duty which it is impossible for them to dischar^." The duty it was sought 
to compel was to replace a level crossing by a bridge, the company having no 
funds, and no power of raising any. R, T. London and North Western Rail. Co. 
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complained of has powers which would enable him to make the writ 
inoperative (/) ; or when it seems that obedience to the command 
would not be followed by any result diff^erent from that in respect 
of which complaint is made (g). 

No mandamus will issue in order to effect what amounts to an 
evasion of a statute (A), or a breach of trust (i). 

201. The court will, as a general rule, and in the exercise (ff 
its discretion, refuse a writ of mandamus, when there is an 
alternative specific remedy at law which is not less convenient, 
beneficial and effective (k). 

Alternative remedies which thus exclude the remedy by writ of 
mandamus are petition of right (2), quo warranto (m), quart 
imjpedit (n), cerlioran (o), appeal to quarter sessions (p), and 
execution, even though it may be fruitless in its results (g). Nor 


(1851), 6 Hy. Sc. Can. Caa. where it was held that the fact that ooiupulsory 
powers to acquiie land had expired was an answer to a inandtimus to command 
the purchase of the lands necessary for constructing a branch line; see also R. 
V. Hall and Dyer (1885), 1 Har. & W. 83, n. 

(/) R. V. Axbridye Corporation (1777), 2 Cowp. 523, where one reason for 
refusing a mandamus to restore a town clerk to his office was that the copora- 
tion ** would undoubtedly remove him again the very instant he should bo 
restored**; R. v. WiUon (1880), 43 L. T. 560, G. A., where a mandamus to 
command the vicar to fix a certain hour for vestry meetings was refused 
because it would not prevent the vicar calling a meeting at any time he chose, 

(gr) Esopartf Joyce (1854), 23 L. J. (M. 0.) 163, whore a mandamus to hold an 
election, applied for on the ground that certain votes had been improperly 
rejected, was refused, because it did not appear that the result of the election 
would have been different if the rejected votes had boon allowed ; compare R. v. 
Birmingham {Rector) (1837), 7 Ad. & El, 254. 

(A) R, V. Eastern Counties Rail. (1843), 12 L. J. (q. b.) 271 ; R, v. West 
Riding of Yorkshire Justices (1834), 1 Ad. & El. 663. 

(i) R. V. St. Saviour's^ SoiUhwark {Churchwardens) (1834), 1 Ad. & El. 380. 

(A:) Re Barlow^ //ector o/ (1861), 30 L. J, (q. b.) 271, per Hill, J. : 

This is not a rule of law, but a rule regulating the discretion of the court 
in granting writs of mandamus ; and unless the court can see clearly that there 
is another remedy equally convenient, beneficial, and effectual, the writ of 
mandamus will be granted, provided the circumstances are such in other 
respects ssto warrant the granting of the writ " \R. v. Registrar of Joint Stock 
Cotnj^nies (1888), 21 Q. B. D. 131 ; R. v. Stepney Corporation (1902), 1 B. 317, 
per Lord Alvebstone, O.J., at p. 321. See also R. v. Leicester Union, [*809] 
2 Q. B. 632 ; R. v. Bermondsey Borough Oounctl, Ex parte Bermondsey Guardians 
(1908), 99 L. T. 14 ; and pp. 103, 106, 

(Z) Re Nathan (1884), 12 Q. B. J). 461, 0. A., and p. 26, ante. 

{m) R. V. Colchester (Mayor) (1788), 2 Term Eep. 259 ; R. v. St. Martin* s in the 
Fields Guardians (186L), 17 Q. B. 149 ; and see p. 128, post. 

(n) R.,y. Chester (Biehop) (1780), 1 Term Eep. 396; R. v. Orto?i Vicarage 
Trustees (1849), 14 .Q. B. 139.' 

(o) R. V. Owen, Ex parte Scovell (1907), 72 J. P. 60 ; and see p. 166, post. 

(p) R. V. Smith (1878), L. E. 8 Q. B. 146 ; R. v. Bristol Justices (1693), 
68 L. T. 225 ; and compare R. v. Thomas, \\89'i] 1 Q. B. 426, mr Hawkins, J., 
at p. 429: **lt has been argued that this matter is only the subject of an 

to quarter sessions, it is quite possible that there might have been 
grounds for an appeal if the grounds of the decision had been announced 
w the applicant, and in that case a mandamus would not be granted, for there 
would be an adequate remedy by appeal. That rule, however, as to the grant 
of a mandamus is not inflexible, or applicable in cases of this kind, where a 
person does not kuow the grounds of tne decision against him and how to shape 
ni« appeal.” 

(j^) JR. T. Yietwia Park Co. (1841), 1 Q. B. 288 ; and compare E. r. St. Katharins 
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will the coart interfere to enforce the law of the land by the 4. 

extraordinary remedy of a writ of mandamus in cases where an IKandfUlBaa 
action at law will lie for complete satisfaction (r). 

In accordance with the general rule that where a statute 
creates an obligation and enforces its performance in a specihed 
manner, such performance cannot be enforced in any other 
manner (s), the remedy by mandamus will not be available when 
a specific remedy is given by the Act imposing the duty it is 
sought to enforce (0* When a mandamus is refused on the ground 
that there is another sjpecific remedy, it is a remedy at law that is 
referred to. The existence of a remedy in equity is no answer to 
an application for a mandamus (a) 

202. Where the remedy by indictment is ineffective, inasmuch indictmentB. 
as it only results in punishment and not in procuring for the 
prosecutor the enforcement of the right to which he is entitled, 
the existence of such remedy is no answer to an application for 
a mandamus (b). In other cases the general rule will apply, and 
a mandamus will not go where indictment is the usual procedure (c). 

Apparently, the fact that an action for a mandamus (cl) will lie 

Doci Co. (1832), 4 B. & Ad. 360, where a mandamus was allowed to go ordering 
a sum to be paid by the company under an award, there being no other legal 
remedy, for there was no ^owcr to tako in execution the goods of the company, 
and its statute forbade taHng in execution the goods of its treasurer. 

(r) Jl. V. Bank of England 2 I)oug.(K. n.) 524; Ex parte Bohim (1839), 

7 Dowl. 566, 669 ; R. v. Romford (1843), 12 L. J. (Q. B.) 313 ; R. y. nail and 
Selby Rad. Go. (1844), 13 L. J. (q. b.) 267. 

(s) See Doe d. Rocheeter {Bishop) v. Bridges (1831), 1 B. & Ad. 847, 859, and 
title Statutes. 

(<) Faemcre v. Oswald fwislle Urban Oouncil, [1898] A. 0. 387, where a manda* 
mus to a local authority to make necessary sowers under s. 15 of the Public 
Health Act, 1875 (38 & 39 Viet. o. 65), was refused, because a remedy by 
complaint to the Local Government Board was provided by s. 299 of the same 
Act; R, V. Registrar of Joint Stock Companies (1888), 21 Q. B. D. 131, where a 
mandamus to compel the Eeg^strar of Joint Stock Companies to file a contract 
was refused, os another efficient remedy was provided under the Stan^ Act, 

1870 (33 & 34 Viet. o. 97); R, v. Incorporated Law Bocivty, [1895] 2 Q. B. 456, 
where a mandamus to compel the committee of the Incorporated Law Society 
to hear and report upon an application under s. 13 of the Solicitors Act, 1888 
(51 A 52 Yict. c. 65j, was refused, because that section enabled an aggrieved 
party to apply to the court itself ; see also H. v. Charily Commitsioners for 
England ana Wales, [1897] 1 Q. B. 407 ; B. v. London {City) Assessmmt Com- 
mittee, [1907] 2 £1. B. 764, 0. A. ; R. v. Bermondsey Borough Council, Ex parte 
Bermondsey Cuardiam (1908), 99 L. T. 14. 

(a) B. V. Stafford {Marquis) (1790), 3 Term Eep. 646, per BvhVSR, J., at p. 

661 ; B. V. Southampton Port Commissioners (1870), L. E. 4 H. L. 449, per 
Blaokbubn, j., atp. 471. 

(b) R. V. Severn and Wye Rail. Co. (1819), 2 B. & Aid. 646, “ where a 
mandamus was wanted to compel a corporation to reinstate and lay down a 
railway although an indiotment would have lain for the noii*ropair ; for the 
only direct effeot of the indiotment would have been the punishment of the 
defendants by fine, and not procuring for the prosecutors the benefit which they 
sought" (E. V. Vidoria Park Co. (1841), 1 Q.B. 288, per Lord Bennait, O.J., 
atp. 291); Ex parte Robins 7 DowL 666, 569; R. v, Bristol Dock Co*. 

(1841), 2 a B. 64. 

(c) R. V. St. Mary, Norwich, Overseers (1791), Nolan, 28; E. v. Surrey County 
Treasurer (1819), 1 Chit. 660 ; E. v. Oxford and Witney Roads Trustees (1840), 

12 Ad. & El. 427 ; Ex parte Downton Overseers (1858), 27 L. J. (w. a) 281. 

(d) The action for mandamus was instituted by the Common Law Procedure 
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flwjT. 4. doea not necesearily exclude the remedy by prerogative writ of 
MandamuB. mandamus (e), 

Sttb-Seot. 6. — Slaiutory Forms of Mandamus, 

(i.) In Qeneral. 

Statutory 203 . There must be distinguished from the prerogative writ of 
mandamua. mandamus certain forms of mandamus, or orders in the nature off 
mandamus, which have come into existence under statutory 
authority, either for the purpose of providing a method of pro- 
cedure more convenient than that by way of the prerogative writ, 
or in order to provide a particular method of enforcing particular 
statutory obligations. 

(ii.) Action of Mandamus and Interlocutory Mandamus. 

Action of 204 . A plaintiff may, in any action, claim a mandamus to 
mandamus. command the defendanl to discharge any duty in tlie fulfilment of 
which the plaintiff is personally interested (/), such claim being 
indorsed upon the writ of summons (<7). 

A mandamus may also be granted by an interlocutory order 
of the court in all cases in which it appears to the court to 
be just and convenient that such ordoi* should be made (/i). In 
the exercise of its discretion the court will refuse an inter- 
locutory mandamus w’hen an action of mandamus is pending. 

Act, 1854(17 & 18 Vict.c. 12r>), b. C8, now repealed. Soo, now, 11. fcJ. 0., Oid. 
53 ; Judicature Act, 1873 (30 & 37 Viet. 0 . 06), e. 25 (8). 

(«) In R. v. Lamhourn Valley Rail. Co. (1888), 22 Q. B. D. 403, it was hold 
that as there was a remedy by action of mandamus a writ of mandamus ouf'ht 
not to issue. In R. v. St George the Martyr, Southwark, Vestry (18U2), 01 L. J. 
(q. a.) 398, however, Wright, J., said: “The decision in the Lambourn Valley 
hailway case is intended to apply, and must be understood ns applying, only to 
a case whore the duty sought to be enforced, as well as the right to claim, are, 
in substance, of a }}rivate nature, and that it does not extend to any case whcie 
the duties sought to be enforced are merely of a public nature ” ; and in It. v. 
Umdon and North Western Rail. Co.j [1894] 2 Q. B. 512, he said of the same 
case, “ PoLLOOK, B., in the course of his judgment, appeals to say that it is an 
answer to an application for a prerogative writ of mandamus if it is shown 
that a mandamus could have been granted for the same pm'pose in an actio. . I 
say, and I have said, with the assent of other judges at various times, that that 
wo^d be unduly to narrow the powers of this court to grant a prerogative writ 
of mandamus”; compare R. v. London and North Western Rail, and Great 
Western Rail. (1896), 65 L. J. (Q. B.) 516 ; R. v. St. Giles, Camberwell, Vestry 
(1897), 66 L. J. (Q. B.) 337. 

(/) R. S. 0., Ord. 63j r. 1, which is founded on the Common Law Procedure 
Act, 1854’ (17 & 18 Viet. 0 . 125), s. 68, repealed by the Statute Ijaw Revision 
and Civil l^cedure Act, 1883 (46 & 47 Viet. c. 49). 

“ In 1854, a remedy which did not exist before was given by the legislature, 
viz., an action of mandamus, which is in fact for a decree ordering the perform, 
ance of the duty which the court thinks ought to be done ” {R. v. Lamhourn 
Vall^ Rail. Co., supra, per Mahistt, J., at p. 469). 

' “The action for a mandamus is simply an attempt to engraft upon the old 
common law remedy a right in the nature of specinc performance ” {Daacter v. 
London County Council (1890), 63 L. T. 767, per Day, J., at p. 771). 

ig) R. 8. C., Ord. 53, r. 1. Per the form of indoiBenieut, see ibid.. Appendix A, 
Part in., iy., and Ord. 53, r. 2. The rules as to pleadings applicable to other 
actions apply to actions of mandamus. 

(A) Judicature Act, 1873 (36 & 37 Viet. 0 . 66), s. 25 (8). 
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unless it is shown that some evil will result from such refusal (t). 
It may, however, be granted oven though the application is made 
after judgment (/c), an interlocutory order bore meaning any order 
other than final judgment in an action (/). 

205. The cases in which a mandamus will be granted in an 
action are not confined to those in which, before the creation of 
the action of mandamus, the prerogative writ of mandamus would 
lie(/«). The action of mandamus will lie where the party claiming 
the mandamus has a right of action («), wliether or not there is a 
right to claim damages (o), and has no other equally convenient 
and effective remedy ( 7 )). It ia, in effect, a remedy ancillary to 
such a right of action (< 7 ). It will not lie for the purpose of 
enforcing a duty arising merely from a personal contract (r), nor 
will it be allowed to supersede the prerogative writ of mandamus 
in cases where the latter has always been the appropriate and 
effective remedy (s), as where there is a right, but a right in 
respect of which no action will lie( 0 . It ia doubtful, however, 
where it is clearly more speedy, clieap, and convenient to claim a 
mandamus in an action than the prerogative writ, wliether the 
latter will bo refused (a). 


(t) Widim Alkali Co. V. Shrjfidd and Midland Rail. Co.*s Commiilec[\^'ll), 
37 L. T. 131. 

(A-) Easton <S: Co. v. Nar Valin/ Drainage Commissumers (1892), 8 T. L. 11, Oil), 
where an interlocutory maiuLunus wns granted to compel the levy of a rale to 
discharge a dobt duo uudor a judgment. 

(7) Smith V. Cowell (1880), 0 <i. Jb J). 7«% C. A. 

(m) In Denson v. Paul (18,j(5), 25 L. J. (q. n.) 274, Lord Camthkm,, TJ, 
cxpnjssod the o]»inion that tho action of inoiidumus was confined to such duties 
as hud been eniorccublo by the prerogative writ; in Non in v. Irish Land Co. 
(1857), 27 L. J. (q n.) 115, at p. 110, however, ho was, on consideration “ not 
prepared to say that that is the exact hunt.” 

(7<) In Dash v. Beavan (18(52), .32 L. J. (EX.) 51, the court took tho view that 

the distinction between tho pierogativo w'lit of mandamus and tho statutory 
inamlauiiis is, that the former is granted whenever thoro is a legal light, and 
no other specifio remody ; and tho latter can only bo granted where the pm ty 
claiming it has a light of action — tho object of s. 68 of tho Common Law 
Proceduro Act, 1854, being that tho court which tries tho right may give the 
remedy” {Morgan v. Metro/yolitan Hail. Co. (1868), L. 11. 4 C. P. 97, Lx. (,’h., /nr 
(.'iiANNELL, B., at p. 101) ; see also Olossop v. Ihston and Isleuorth Local Board 
(1879), 12 Ch. D. 102, C. A., per Breit, L.J., at p. 122. 

(o) Futherhy v. Metropolitan Rail. Co. (1866), L. K. 2 C. P. 188. 

(p) Bush V. Beavan, supra, per Cuannell, B,, at p. 09 ; seo also Ez parte 
Page (1897), 14 T. L. E. 34. 

(»/) Smith V. Chorley District Council, [1897] 1 Q. B. 532, per Kennedy, J., at 
p. 540. 

(r) Benson v. Paul, supra; Norris v. Irish Land Co., supra; Fotherhy v. 
Metre^ohtan Rail. Co., supra, per BYiiES, B., atp. 195. 

(«) Baxter v. London County Council (1890), 63 L. T. 767. 

(<) Ihid., per Day, J., at p. 771 : “In my opinion the action is improperly 
brought; I have never yet heaid of an action brought against justices gud 
justices . . . they are administering as justices the county rate, in which the 
whole county is interested ; and they can only bo made responsible by means 
of the well-known process of law, and that is, an application for a prerogative 
writ of inandanjus.’^ 

(a) R. V. St. Giles, Camberwell, Vestry (1897), 66 L. J. (Q. B.) 337 ; and 
compare Smith v. Chorley District Council, supra, per Kennedy, J., at pp. 537, 
638. 
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206. No writ of mandamus can now be issued in an action, but 
the judgment or order in an action of mandamus has the same effect 
as a writ of mandamus formerly bad(&). If judgment is given for 
the plaintiff, the court or judge may order the defendant to perform 
the duty in question, either forthwith or on the expiration of a 
certain time (c). 

207. The time within which a party is able to seek a remedy by 
mandamus is not limited by the Statute of Limitations (d), 

(iii.) Statutory Proviiiona /or Istue of Mandamui. 

208. It is provided that, where complaint is made to the Local 
Government Board that a local authority has made default in the 
provision or maintenance of sewers, or in regard to water supply, or 
in tlie enforcement of the provisions of the Public Health Act, 1875, 
the Local Government Board shall, if satisfied after inquiry that 
there has been such default, order the authority in default to per- 
form the duty the neglect of which has caused complaint to be 
made. If such duty is not performed within the time laid down in 
such order it may be enforced by writ of mandamus (c). 

The Board of Education is empowered after public inquiry to 
order any local education authority to perform any duty under the 
Education Acts in respect of which such authority is in default. It 
is provided that such order may be enforced by mandamus (/). 

A mandamus may be claimed in an action to enforce payment by a 
local authority of a sum due in respect of a security issued by them 
under the Local Loans Act, 1875 (^). 

(iv.) Order in the nature of a Mandamue to Justicee, 

209. In all cases where justices of the peace refuse to do any act 
relating to the duties of their office, the party requiring such act to 
be done may apply to the High Court, upon an affidavit of the facts, 
for a rule calling upon such justices, and also the party to be affected 
by such act, to show cause why such act should not be done. If, 
after due service of such rule, good cause is not shown against it, 
the court may make the same absolute, and the justices are then 
required to perform the act in question Qi), 

(i) R S. 0., Ord. 63, r. 4, 

(c) Ihidft r. 3. 

{d) Ward v. Lowndes (1859), 29 L. J. (q. b.) 40, £z. Gh. As to the time inthin 
vhich an application should be made, see p. Ill, poet. 

(e) PAblic Bealth Act, 1876 (38 & 39 Vict. o. 65), s. 299 ; and see title Public 
Hblalth etc. For an instance of the issue of a mandamus under ^s section, 
see P. V. Staines Union (1893), 62 L. J. (q. B.) 540. 

(/) Education Act, 1902 (2 Edv. 7, a 42), s. 16; and see title Eduoatxok. 
For an instance of the issue of the writ of mandamus thereunder, see y. 
,West Ridina o/’ Yorkshire County Council, tl901] A. 0. 29. 

(p) Local Loans Act, 1875 (38 & 39 Yiot o. 83), s. 11 ; and see title Local 
Govebnment. As to municipal elections, see n. 80, arUe. 

(h) Justices Protection Act, 1848 (11 dt 12 Yict. c. 44), §, 5 ; B, v. Dayman 
(1857), 26 L. J. fM. 0.) 128, per Lord Oaiipbell, O.J., at p. 131, refeirinff to 
this remedy : The present mode of proceeding imder the statute is merdy a 
substitute for the old prerogatiye wnt of mandamus, being a more speedy and 
economical remedy.” See also title MAaiSTBATES. 



Part III.— Proceedinqs on the Crown Side of the K. B. D. 


107 


The operation o! this provision is not confined to cases in which 
. justices need protection (i). In many cases the remedy by writ of 
mandamus and that by order in the nature of mandamus are co- 
ordinate (A;). The remedy by order in the nature of a mandamus 
will, however, only be applicable in cases where, the writ would 
lie (i). No action or proceeding may be commenced or prosecuted 
against any justices for obeying a rule under the above provision or 
doing the act thereby required to be done (m). 

210. Where justices refuse to state a case for the opinion of the 
Hi^h Court upon a point of law arising in an information or com- 
plaint determinable Iby such justices in a summary way upon the 
application of either party to the proceeding (n), the party asking 
for such case may apply to the High Court, upon an affidavit of the 
facts, for a rule calling upon the justices and the other party to the 
proceeding in which the determination was given, to show cause 
why such case should not be stated (o). Together with this provi- 
sion must be read the further provision (p), that any person aggrieved 
who desires to question a conviction, order, determination, or other 
proceeding of a court of summary jurisdiction on the ground that it 
is erroneous in point of law, or is in excess of jurisdiction, may, oh 
such court of summary jurisdiction declining to state a case, apply 
to the High Court for an order requiring the case to be stated (q). 

A magistrate will not be ordered to state a case on a point of law 
which he has decided in accordance with a previous decision of the 
High Court (r). 

(v.) Order in the nature of a Mandamm to County Court Judge. 

211. No writ of mandamus will now issue to a judge or officer of 
a county court for refusing to do any act relating to the duties of 
his office ; but any party requiring such act to be done may apply to 


It) B. V. PhilUmore and Pilling (1884), 51 L. T. 205 (followed in R. v. Biron 
(18S4), 14 Q. B. D, 474), overruling R. v. Perw (1873), L. 11. 9 Q. B. 64. 

Uc) R. V. PhUlimore and Pilling, 9upra,j>»r Lord Coleridge, O.J., at p. 206. 

(i) B. V. I>flty7nan(1867), 26L. J, (m.c.) 128,per Lord Campbell, C.J., at p. 131. 

(m) Justices Protection Act, 1848 (ll & 12 Yict. o. 44), s. 5. Before this 
statute *' if justices were compelled by mandamus to do an act, and it turned 
out tbat the act, after all, could not be done legally, they were liable to an 
action. This court, therefore, refused to issue a mandamus to them in doubtful 
cases, unless they were properly indemnified. But now, in consequence of 
statute 11 & 12 net. o. 44, by which (s. 5) justices are protected when they act 
in obedience to the process of this court, the burden is shifted ; we may issue 
our process to the justices, even where the law is not quite clear; and the 
person to be affected by ffie act commanded may try the question by resisting 
the order of justices” {R. v. Cotton (1850), 15 Q. B. 5G9, per Colzbidoe, J., at 
p. 674). 

in) See Summary Jurisdiction Act, 1857 (20 & 21 Viet, o. 43), s. 2. 

(o) Ibid,, a. 5. 

(p) Stolcee V. Mitebeson, [1002] 1 £. B. 857, per Cuaenell, J., at p. 865: 
» My opinion is that the powers os to stating a case, contained in the Acts of 
1857 and 1879, are not separate powers, although there is a riightly different 
machinery, but that, in substanoe, the two Acts are to be read together." 

M Summary Jurisdiction Act, 1879 (42 & 43 Yict. c. 49), s. 33 (1). And see 
title IiLloistbates. 

fr) R, V. SAiel (1900), 82 L. T. 587, 0. A. 
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the High Court, upon an affidavit of tho facts, for an order or 
Bumnioiis calling upon such judge or officer, and also the party to be 
affected by such act, to show cause why such act should not be done. 
If after the service of such order or summons good cause shall not 
be shown, the High Court may, by order, direct the act to be done, 
and the judge or officer in question, upon being served with such 
order, shall obey the same on pain of attachment (a), Tho City pf 
London Court is within this provision (b), 

212. A nonsuit compels a party lo begin de iioio should he wish 
to proceed further (t*). No order in tho natuio of a mandamus will 
accordingly issue to a county court judge to rehear a case in which 
ho has directed a nonsuit (rf). Nor will he be ordered to do an act 
when tho circumstances are such that prohibition would lie((j) ; nor 
lo issue execution when the amount of the claim is less than that in 
respect of which power is given to question the judge’s decision (/) ; 
nor to review taxation of costs, that being a matter within his 
discretion Qj) ; nor to re-enter a cause in his list (h). 

An order will issue compelling a county court judge to sign notes 
taken by him at a trial (i) provided he was asked to take such notes 
in strict accordance with statutory requirements (k). A mere general 
request to take notes will not suffice ^or the issue of an order in 
tho nature of a mandamus (0* 

There can be no second application for an order which has been 
once refused, unless grounds can be shown to exist which are 
different from those on which the first application was founded (in). 

(vi.) Order to Coroner to hold Inquest. 

213. A judge of the High Court, upon application by or under 
the authority of the Attorney-General, may order an inquest to bo 
held touching a death in respect of which a coroner refuses or 


(a) County Courts Act, 1888 (61 & 52 Vict. o. 43), b. 131, reproducing 19 & 20 
Viet. c. 108, 8. 43 ; see title County Courts, Vol. VIII., p. 014. 

Ih) Jbid., B. 185 ; Blades v. Lawnnee (1874), L. R. 0 Q. 11. 374. 

(r) As to nonsuit in a county court, eeo title County Courts, Vol. Vlll., 
p. 538. 

(f£l Fortescue v. Paton (1800), 3 L. T. 208; Kershaw i hantler (1872), 26 

L. T. 474. 

(e) Ite Brown v. London and 2\orth Wesiein Bail. Co. (1803), 32 L. J. (q. b.) 
318 ; as to prohibition, so© ]). 141, pt^t; and title County Courts, Vol. Vlll., 

p. 611. 

(/) Brown v. Taylor (1868), 18 3j. T. 657. 

{(j) CcMnty Courts Act, 1888 (61 & 62 Vict. c. 43), s. 118 (lepioducing a 
siiniliir p'oviaion of 19 & 20 Vict. c. 108, s. 35); Clifton v. Furley (1862), 
7 H. & N. 783. 

(7i) Morgan v. Bees (1881), 6 Q, B. 7). 508, C. A. 

(0 See County Courts Act, 1888 (51 & 62 Vict. c. 43), s. 120. 

(^ Ibid. As to tho request to take a note, see title County Courts, Vol. 
Vm., p. 604. 

(Z) Morgan v. Rres^ supra, where the lule was discharged because the judge 
had not been asked in the proper way to take net os. It was pointed out by 
Lord Coleridge, C.J., howover, that ** no ham will be done, for if upon the 
hearing of an appeal any in jubtico is likely to be done by the absence of a county 
court judge's notes, the court has power to dispense with them.” 

(m) County Courts Act, 1888 (61 & 62 Vict. o. 43), s. 132. 
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uoglocts to hold an inquest, or in respect of which it is necessary or Sbot. L 
desirable, in the interests of justice, that another inquest should be Mandamas. 
held, by reaion of fraud, rejection of evidence, irregularity of — 
j)roceedings, insufficiency of inquiry, or otherwise (?»)• 

(vii.) Buie to Beviaing Darriater to State a Caae. 

214. A person desiring to appeal from the decision of a revising Revising 
])arrister on a point of law (o) may, on the revising barrister’s harristers. 
neglecting or refusing to state a case for the purpose of such appeal, 

within one month after such neglect or refusal apply to the High 
Court, upon affidavit of the facts, for a rule calling upon the revising 
barrister, and on the person, if any, in whose favour the decision from 
which the applicant desires to appeal was given, to show cause why 
a rule should not be made directing the appeal to be entertained and 
the case to be stated ; and thereupon the High Court, or any judge 
thereof in chambers, may make such rule to show cause and make 
the same absolute or discharge it, and the revising barrister, on being 
served with any such rule absolute, shall state the case accordingly ( 2 >). 

The case is stated and the appeal heard notwithstanding any limita- 
tions of time or place contained in the Parliamentary Voters^ 
llegistration Act, 1843 ( 7 ). 

The statement submitted by a revising barrister to the court in 
answer to a rule nisi should be in the form of an affidavit (r), 

(viii.) Order to Arbitrator to State a Case. 

215. The High Court or a judge thereof may direct a referee, Arbitrators, 
arbitrator, or umpire to state in the form of a special case, for the 
opinion of the court, any question of law arising in the course of a 
reference (s). The court will order a special case to be stated when 
satisfied that there is a real point of law and that the arbitrator is 

not specially qualified to deal with it ( 0 - 

(ix.) Mandaintta to B.iainine IVitnesaea in India and other Parts of His 
Majesty's Dominions, 

216. A writ in the nature of a mandamus or commission may Examination 
be issued in England for the examination of witne.sse 3 (a) in of witnebses 

~ ' abroafl. 

(n) Ooronei-fl Act, 1887 (50 & 51 Viet. c. 71), s. C (1) ; boo title CoBONEiis, 

Vol. VIIL, pp. 255, 287. 

( 0 ) There is no appeal on a question of fact only (Parliamontarj'' Voters 
Registration Act, ISIS (6 & 7 Viet. c. 18), s. 65 ; Parliamentary and Municipal 
Registration Act, 1878 (41 & 42 Viet. c. 26), s. 35). 

( p) Parliamentary and Municipal Registration Act, 1878 (41 &42 Viet. c. 26), 

B. 37 ; as to the duty of a revising barrister to state a caso, see title Elections. 

Iq) Ibid. 

(r) B. V. Nepean, Ex parte Jenkins (1903), 52 W. R. 264. 

(a) Ai-bitration Act, 1889 (52 & 63 Viet. c. 49), s. 19. See title Aubitration, 

Vol. I., pp. 464 et aeq. 

{t) Be Nuitall and Lynton and Barnstaple Bail, Co. (1899), 82 L. T. 17, C. A., * 

per Collins, L.J., at p. 20. 

(a) The tendency is now to abandon the practice of issuing a mandamus for 
the examination of witnesses abroad, and instead to issue a letter of request for 
the same purpose; see R. S. G., Oid. 37, r. 6a, and titles Evidence; Piiactics 
AND Procedure. 
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In(li.‘i(6), or in any colony or other part of His Majesty’s dominions 
abroad (c), in respect of any action depending in England, in 
whatsoever country the cause of action has arisen (d), including 
England (e). A mandamus will not be issued under these pro- 
visions for the examination of witnesses in Scotland (/), nor, in 
general, for the examination of witnesses in any part of the 
King’s dominions beyond the seas in cases where a commission 
will attain the same end with less delay and expense (g). Distance 
and the smallness of the claim are, however, no grounds for 
refusing the writ (/i). 

Either party may apply for the writ(i). The names of the 
witnesses need not necessarily be stated, but there must be some 
certain description of them (k). 

The rule, which is ordinarily nisi in the first instance, and not 
absolute (1), may be granted without the production of any affidavit 
when the application is that of the Attorney-General ( 7 / 1 ). 

217. A writ of mandamus may similarly be granted in England 
for the examination of witnesses in India, or elsewhere within the 
British dominions abroad, in respect of indictments or informations 
laid or exhibited in the High Court in England for misdemeanours 
or otTences committed in India or in any other part of Ilis Majesty’s 
doiniuious (}i), 

Sub-Sect. a.—Procedurt, 

(i.) 'Phe Order Nisi, 

218. Application for a prerogative writ of mandamus, or for an 
order in the nature of a mandamus to justices, to a county court 
judge, or to justices to state and sign a case, is made to a divisional 
court of the King’s Bench Division by motion for an order nisi. 
In vacation, if the matter is urgent, an application may be made to 
a judge in chambers for a summons to show cause ( 0 ). 

The application may be made ex parte ( p). Where, however, it is 
intended to apply for a mandamus to command the holding of a 

East India Company Act, 1772 (l.’J Geo. 3, 0 . 63), s. 44. 

(c) Evidonco on Commission Act, 1831 (1 AViJl. 4, 0 . 22), s. 1. 

(d) Ihid. ; as to the power of the court to nominate an examiner in such 
cases, see Evidence by Commission Act, 1886 (48 & 40 Viet. c. 74), s. 3. 

((') IJiiiii V. De Vtiry (1836), 3 Dowl. 610. 

(/) Wainwriyht y. IHand (1835), 8 Dowl. 663. 

(f/) Faruworih v. Ilydc (1803), 14 C. B. (n. 8.) 719. 

(A) Pye V. Bmnett (1850). 9 0. B. 281. 

U) OriUard v.. Hogue (1820), 4 Moore (o. P.), 313. 

{k) llickarda -r, East India Oo. (1839), 3 Jur. 622, where a mandamus was 
granted to examine as witnesses the treasurer, secretary, aud officers of the East 
India Company at Calcutta. 

(/) Doe d. Orimea v. i^aWisaon (1834), 3 Dowl. 36. 

(7n) li. V. Douylaa (1843), 7 Jur. 305. 

(n) East India Company Act, 1772 (13 Geo. 3, o. 63), s. 40, and Evidence on 
Commission Act, 1831 (1 Will. 4, c. 22), s. 1. 

(o) Crown Oflice Buies, rr. 49, 69, 266. Under the old procedure the motion 
was for a rule nisi. 

( p) B. S. 0., Ord. 62, r. 3, applied to proceedings on the Crown side by 
Crown Office Buies, r, 232 ; soo also Orththorpe School Board v. Qribthorpe 
Overaeeta, Ez parte Oribthori>e School Board (1883), 47 J. P. 727. 
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municipal election (q) the applicant must give ten days* notice in 
writing of such intention. The notice must also set forth the name 
uud description of the applicant and the grounds of the application. 
With the notice must be delivered a copy of the affidavits to housed 
in support of the application (r). 

Two or more persons cannot join in a single application for a 
writ of mandamus to enforce separate claims. There must be 
separate applications for separate writs, and this although the 
several applicants are successors in the office in respect of which 
the claims arise («). 

A particular member of a body may apply for a writ against such 
l)ody, even though the result will be that the writ goes against 
himself as well as against the other members (t), 

219. The prerogative writ of mandamus can only be moved for 
by counsel (a). This rule, furthermore, applies to a motion for an 
order in the nature of a mandamus (Jj). Nor will a party be heard 
in person on an appeal from an order of the divisional court making 
absolute or discharging a rule nisi(c). 

220. Except in cases where the delay is duly accounted for 

a mandamus will not be granted unless applied for within a 
reasonable time (e). 

It would appear that, in the case of an application for a mandamus 
or an order in the nature of a mandamus against any person in 
respect of any act done in pursuance of, or any neglect or default 
in the execution of, any Act of Parliament or any public duty or 
authority, proceedings must begin within six months of the act or 
default complained of, or in the case of a continuing injury or 
default within six months of the ceasing thereof (/). 

Every application for a writ of mandamus to justices to enter 
continuances and hear an appeal must be made within two calendar 
months after the first day of the sessions at which the refusal to 
hear took place, unless further time is allowed by the court or a 


(j) See Municipal Corporations Act, 1882 (45 & 46 Viet. o. 60), s. 70 ; andp. 80, 
ante. 

(r) Ihid., 8. 226. 

(«) Ex parte Scott and Morgan (1840), 8 Dowl. 328. 

\t) Anon. (1818), 2 Chit. 254 ; E. v. Gadsby (1837), 1 Nev. & P. (k. b.) 672. 
In each case a writ was obtained by one of the body of overseers to whom it was 

(a) E. V. Stanbury Eardley (1886), 40 J. P. 551 ; Ex parte fFaeoti (1860), 10 
B. & S. 680 ; Ex parte Whyte (189^, 12 T. L. E. 468. 

Co) Ex parte WalUtce, [1902] 2 K B. 488, 0. A. 

(oj E. y. Liverpool Corporation (1891), 66 J. P. 823, 0. A. 

la) B. y. Stain/orth and Keadby Canal Co, (1813), 1 M. & S. 32 ; B. v. Edbinaon 
(1766), 1 Wm. Bl. 641. 

(e) BrovglUon y. Stamp Dutiea Commmionerf [1899] A. 0. 261, P. 0., whece it 
was held t£at nine years was an unreasonable time at which to reopen a question 
as to an alleged over-parent of probate duty ; E, v. Codeermouth Jncloeure Act 
Commistionere (183ffi, IB. &Ad. 378 ; E.y. Leedeand Liverpool Canal Co. (1840), 
11 AdL & £1. 316; Ja. y. Sobeon (1893), 67 J. P. 133; E. y. Lancaehire Jvsticee 
(1810), 12 East, 366 ; B. v. Halifax Eoad TrueUet (1848), 12 Q. B. 448. 

{/) Public Authorities Protection Act, 1893(66 & 57 Viet. c. 61), a 1 ; eee title 
Public Axttbobxties akd Public Officebs. 
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judge, or unless special circumstances appear bjt affidavit to account 
for the delay to the satisfaction of the court (g). 

The fact that an applicant is without sufficient means and post- 
pones his application until he can obtain financial assistance is 
not a special circumstance within this provision which will excuse 
delay (h). 

221 . The motion must be supported by affidavits which show a 
primd facie case entitling the applicant to the writ (i). Accordingly, 
if an application is made for a mandamus to quarter sessions to 
hear an appeal, the affidavit must state what occurred at sessions, 
omitting nothing that is material (j). A mandamus to admit to 
an office will not be granted unless the nature of the office is 
described, so that the court may see whether it is an office in 
respect of which the writ will lie (/c), and unless the applicant 
shows a good title to the office (Z). Upon an application for a 
mandamus to the steward of a manor to enrol a deed pursuant to 
the Fines and Becoveries Act, 18B‘3 (m), the substance of the deed 
must be set out in the affidavit, but it is not necessary to annex a 
copy of the whole deed (n). Upon a rule for a mandamus to 
deliver up books and documents upon removal from office through 
incorapetency to fill such office, the ground of such incompetency 
must be set forth in the affidavits, with verified copies of such 
documents as are necessary to prove such incompetency (o). 

There must also be produced, at the time of the motion, an 
affidavit made by the applicant himself or his solicitor stating at 
whose instance such motion is made as prosecutor ( p). 

The affidavit must be intituled “ In the High Court of Justice, 
King’s Bench Division but without the title of any cause (r), 
and filed in the Crown Office Department of the Central Office of 
the Supremo Court (s). The court will not grant leave to amend 
an affidavit wrongly intituled, unless satisfied that injustice would 
bo done if such leave were not given (t). 


((/) Crown Oflico Rules, r. 68. 

(h) It. V. Gloucestershire Justices (1890), 64 J. P. 519. 

(i) R. S. C., Ord. 88, r. 1, applied by Crown Office Rules, r. 6 ; IL v. West- 
moreland Justices (1746), 1 Wils. 188. 

(y) It. V. West Hiding Justices (1816), 2 New Sess. Cns. 1. 

(A) Anon. (1682), 2 Mod. Rop. 316. 

(/) It. V. Malmesbury {"High Steward) (1840), 4 Jur. 222. 

(m) 3 & 4 Will. 4, -o. 74, s. 63. 

(n) Jt. V. Lunn (1836), 2 Hax\ & W. 314; Uroshy v. Foriescue (1836), 5 Dowl. 
273. 

(o) It. V. Simms (1836), 4 Dowl. 294. 

(p) Crown Office Rules, r. 65; and see R. v. Petet borough Corporation (1876), 
44 L. J. (Q. bO 85. 

(y) Crown Office Rules, r. 6. 

(r) R. V. Warwideshire Justices (1836). 6 Dowl. 382 ; but affidavits produced 
on snowing cause against the rule may or may not bo intituled, and all affidavits 
made after the lule is made absolute must be intituled {King y. Cole (1796), 6 
Term Rep. 640, 642). 

(«) Crown Office Rules, r. 8; and generally as to affidavits in proceedings on 
the Crown side, see ibid., rr. 6 — 1 1. 

(t) R. V. Plymouth and Bartmow Rail. Co., Ex parte Great Western RaiH. 
(1889), 37 W. E. 334. 
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222. When an application for a prerogative writ has been made, 
argued, and refused on the ground of defects in the case as disclosed 
in the affidavits supporting the motion, it is not competent for the 
applicant to make a second application for the same writ on 
amended affidavits containing fresh materials (a). The rule applies 
oven in cases where the defects in the case which caused the refusal 
of the first application are remedied in the second (h), and it makes 
no difference whether the motion is made in a private capacity or 
by a law officer on public grounds (c). Where, however, the 
affidavits have merely been wrongly entitled in the first place 
there may be a second application upon affidavits amended in this 
respect (d). 

223. Notice must be given by the order nisi to every person 
who, by the affidavits on which the order is moved, appears to be 
interested in or likely to be affected by the proceedings, and to 
any person who, in the opinion of the court or judge, ought to have 
such notice (c). The order nisi, which calls upon the party to whom 
it is directed to show causo why a writ of mandamus should not 
issue directing him to do the duty sought to be enforced, is served 
upon each person to whom notice is given by the order, as well as 
the party whom the order requires to show cause (/). 

Unless service is directed to he personal, service at the last known 
place of abode or business, with a clerk, wife, or servant, or upon 
such other person, or in such other manner as the court or a judge 
may direct, shall be deemed to be a sufficient service (g). When 
an order nisi is directed to justices in quarter sessions it is Buffi< 
cient to serve those who hoard the original complaint (/i). In a 
rule for a mandamus to elect to a corporate office, the office being 


(o) Exparte Thomjfoon (1810), 6 Q. B. 721, followed in H. v. Bodmin Corporation, 
[18U2] 2 Q. B. 21, wlioro it was laid down by Day, J. (at p. 23), that porsous 
seeking the writ “ must coino piepored with full and sufliciout mateiials to 
support their application, and if those materials aio incomplete it is quite light 
that they should not be allowed to come again ” ; Levy v. Coyh (1813), 12 L. J. 
(q. b.) 294. 

(6) Ex parte Thompson, supra; B. v. Bodmin Corporation, supra, in which 
cases the first application had been refused because there had been no demand 
or refusal ; and the refusal was ropoat<'d on a second application although 
demand and refusal could thou be shown to have taken place. 

(c) JJ. V. iV/c/ca (1842), 12 L. J. (q. B.) 40. 

(d) B. V. Warwickshire Justices (1830), 5 Dowl. 382; B, v. Great Western Bail. 
Co. (1844), fi Q. B. 597 ; B. y. Bhimouth and Dartrwtor Bail. Co., Ex parte 
Great Westeim Bail. Co. (1889), 37 W. B. 331. 

(a) Crown Office Buies, r. 60. By the Common Law Procedure Act, 1854 
(17 & 18 Viet. c. 125), s. 76 (now repealed by Statute Law Bevisiou and Civil 
Procedure Act, 1883 (4(3 &47 Viot. c. 49) ), there was provision enabling the court 
to make the rule absolute in the first instance. Whore the duty in question was 
merely ministerial the court frequently so ordered ; see B. v. Godolphin (Lord) 
0844), 13 L. J. (M. 0.) 67; B v. Manchester^ {Churchwardens) (1839), 7 Dowl.'707. 
The present practice makes no such provision. Tinder s. 225 (8) of the Municipal 
Corporations Act, 1882 (45 & 40 Viet c. 60). however, a rule for a writ of 
mandamus to bloct a municipal officer may be granted absolute in the first 
instance(i2. y.Wilton Corporation (1886), 34 W. B. 273); and see pp. 110, 111, ante, 

(/) Crown Office Buies, r. 61. 

. (g) Ibid., X. 128. 

(/i) B. V. Tucker (1824), 3 B. & C. 544. 
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full, the name of the person in possession should be included, and 
ho should bo served therewith (i). 

224. A rule nisi may bo granted calling upon a person to show 
cause why a writ of mandamus should not issue commanding one 
of two alternatives to be done (/c). 

(ii.) Showing Catue against tht Order Nisi, 

225. Tn addition to the party whom the order nisi requires to 
show cause, any person, wdiether he has had notice or not, who can 
make it appear to the court or judge that he is affeciod by the 
proceeding for a writ of mandamus may show cause against the 
order nisi (Z). A deputy county court judge may appear and show 
cause ('/«). 

Upon the argument the counsel for the party showing cause 
begins (a). 

226. Statements in answer to an order nisi must be on affidavit ; 
even wluiii such a statement is made by a revising barrister (Z/). 
The applicaut may, on payment of the usual charges, require the 
respondent to supply him with copies of any affidavits it is proposed 
to read upon showing cause (c). 

Upon leave being obtained from the court or judge either party 
may make additional affidavits upon any new matter arising out 
of the affidavits of the opposite party (d). Such application cannot, 
however, be made until the court has so far hoard the case as to bo 
able to decide whether there is in fact any new matter to be 
answered (e), 

227. Whenever it is a decision of any justice or justices that 
gives rise to the application for an order nisi, the justice or justices 
may make and file an affidavit setting forth the grounds of the decision 
80 brought under review and any facts which he or they may con- 
sider to have a material bearing upon the question at issue, without 
being required to pay any foe in respect of filing such affidavit or any 
stamp duty thereon, and such affidavit may be forwarded by post to 
one of the masters of the court for the purpose of being so file 1 (/). 
The affidavit must be sworn by the justice or justices (^). Affidavits 
80 filed arc considered by the court before making the rule absolute 
against the justice or justices, or otherwise determining the matter 
BO as to set aside the acts or decisions to which the application 
relates, although no counsel appear on behalf of the justices (/i). 

*) B. V. Banhee (1764), 3 Burr. 1452. 

A;) For an instance, see B. y. London [Bishop) (1889), 23 Q. B. D. 414. 

1) Crown Ollice Hules, r. 52. 

to) B, V. CWpcr (^1889), 24 Q. B. D. 60. 

f Crown Oilice Bulos, r. 136. 

B. y. Nepean, Nx parte Jenkins (1903), 52 W. B. 264 ; and see p. 109, anU, 
Crown Office Buies, r. 10. 

Ihid., r. 9. 

Bayne y. Jiohortson (1855), 24 L. J. (o. P.) 155. 

(/) Beyiew of Justices’ iJecisions Act, 1872 (35 & 36 Viot. o, 26), s. 2. 

(flf) B. y. Sperling (1873), 21 W. K. 461, where an affidavit by the person upon 
whose eyidence the decision of the justices was founded was rejected. 

(h) Beyiew of Justices* DedsionB Act, 1872 (35 & 36 Yict. o. 26), s. 3. ** All 
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A magistrate filing an affidavit under the above provisions may 
also show cause against the order in person (i). 

When the decision called in question was not unanimous, a 
dissenting justice is not empowered to make an affidavit under the 
above provisions, his decision not being called in question (k). 

228. The objection that there has been no sufficient demand and 
refusal must be taken, on cause being shown, before the merits of 
the case are discussed (Q. 

229. If it appears that there is no bond fide contest between the 
parties, but that they have made use of procedure by way of an 
order nisi for a mandamus for the purpose of obtaining advice from 
the court, or the court’s construction of a statute, the argument 
will not be allowed to proceed (m). 

230. If sufficient cause against the issue of the writ is shown, the 
order nisi will be discharged (n). If sufficient cause is not shown, 
the order will be made absolute for the issue of the writ. Also, in 
doubtful cases, the writ may be allowed to go in order that the 
matter may be fully argued and determined upon the return to the 
writ (o). The order nl)solnto need not be served (p). 

When the application is for a mandamus to command the holding 
of a municipal election {q) the respondent may show cause in the 
first instance against the application ; and if sufficient cause is not 
shown, the court, on proof of due service of notice, statement of 
grounds of application, and copy of affidavits, may make tho rule for 
a mandamus absolute (r). 

(iii.) The 

231. A writ of mandamus must follow the form prescribed (s), with 
such variations as circumstances may require (0- It must set forth 

that was intendod by tho statute was that, iusteod of the Justices being put to 
the expense of instructing counsel, or being brought up in person, they might 
make affidavits themselves, and send thorn by post to the master of the couit ” 
(Ji. V. Sperlivg (1873), 21 W. R. 46J, per Cockuurn, C.J., at p. ‘tti'i). 

(t) R. v. i'ield (1895), 11 T. L, It. 240, where tho court (M)nsidored that tho 
Act took tho caso out of tlie general rule that counsel only could bo heard ; sco 
p. Ill, ante. 

’k) R. V. Waddingham (1896), 60 J. P. 372. 

7) R. V. Eastern Counties Rail. Co. (1839), 10 Ad. & El. 531. 

W) R. V. Rlackwall Railway {Directors) (1841), 9 Dowl. 558, per Lord 
Dbnsian, O.J. ; “ When there is a doubt as to the mode of proceeding under an 
Act of Parliament, tho parties must act on their own responsibility, and not 
come and ask advice from the court, which is not bound to give them directions 
before the matter is properly ripe for judicial determination.” 

(w) See, for instance, R. v. Middlesex Asylum {VisUors) (1842), 2 Q. B. 433, per 
Lora Denman, O.J., at p. 439. 

(o) ibid. ; Com. Dig. tit. Mandamus (A) ; R. ▼. London Corporation (1733), 2 
Term Rep. 182, n. 

Ip) Orown Office Rules, r. 53. 

(q) See Municipal Corporations Act, 1882 (45 A 46 Viet. c. 50), s. 70, and 
pp. 80, 81, ante. 

(r) Idtd., 8. 225. 

(s) See Orown Office Rules, Appendix, Ponn 37. As to the issue of writs 
from the Crown Office generally, and their prepaiation, indorsement etc., see 
ibid., IT. 209—212. 

(0 Ibid., r. 67. 
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the duty to be performed, the facte which show neglect to perform 
such duty, the facta constituting demand and refusal in respect of 
the performance of such duty (a), the command to perform the duty 
or (except when the writ is peremptory) to show cause to the 
contrary, and the command to return the writ. 

The writ must also he in strict accordance with the terms of 
the order absolute. If there is any material dilTerence between 
order and writ the latter will be quashed (b), and permission will 
not bo given to amend the rule so as to support the writ after 
the mandamus has issued (c). Nor will a mandamus be allowed to 
be made good by supplying its defects from the return (d). 

Amendment of the writ will, however, bo allowed in respect of 
something which is not material, as the name or title of the person 
or body to whom the writ is directed (c). If, however, the name is 
wrong altogether the writ will be quashed (/). 

Where there is doubt as to whom of several persons the writ 
should be directed, the choice must be made by the person asking 
for the writ, and at his peril Q/). The direction of the writ is 
material, and must bo to those only who are to do the act it 
commands (h); so a writ to one person directing him to command 
another to do the act in question will bi held bad and quashed (i). 

Such facts must bo averred as suffice to show primd facie that 
a right to the relief requested resides in the applicant. If anything 
is omitted that is required to perfect the applicant’s right, the writ 
will be bad (/c). 

232. A single writ, may be directed to two or more persons for 
the purpose of enforcing the same duty. Accordingly, as a writ of 
mandamus to accept a surrender of copyholds cannot issue to tho 
steward alone (f), it may be issued to the lord and steward of the 
manor jointly (w). Also, a mandamus may issue to two or more of 
certain magistrates commanding them to issue distress warrants 
for levying in respect of unpaid rates (n), although the mandamus 
need not issue against all who refused the warrant (o). Where, on 
tho other hand, certain members of a body of magisl rates were 
absent from the proceedings in respect of which a mandamus is 
asked for, a mandamus will not issue including tlu^m ; a rule will 


(fl) Soo p. 101, ante. 

(b) Ji. V. JVater fCaton (Zord of the Manor) (1804), 2 Smith, K. B. 04; R. v. 
East Lanatshire Rail. Co. (1847), 9 Q. B. 980. 

(c) R. V. Water EaUm {Lord of the Manor), supra. 

U) R:y. Hopkins (1841), 1 Q. B. 161. 

(e) R. V. Detbifshire, Staffordshire and Worcestershire Junction Rail. Co. (1854), 
23 L. J. (Q. D.) 333. 

i f) It. V. Ripon Corporation (1700), 2 Salk. 433. 

(/) R. V. Wigan Corporation (1759), 2 Burr. 782. 
h) R. V. Hereford Corporation (1705), 2 JSalk. 701. 
i) R. V. Derbi/ Corporation (1707), 2 Saik. 436. 
k) R. V. Oxford {Rishop) (1806), 7 Bast, 346. 

/) R. V. Whitford {Lord of the Manor) (1839), 7 Bowl. 709; soo title Copy- 
holds, Vol. VliL, pp. 97, 106. 

(m) Ibid . ; R. v. Evans (1839), cited 1 Q. B. 355, n. ; R. v. Powell (1841), 4 Per. 
& bav. 719. 

(n) JB. V. Ellis and Greenwood (1842), 2 Dowl. (n s.) 361. 

(o) [bid. 
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only be made absolute in respect of those who took part in such 
proceedings (p). 

233- It is not necessary that the mandatory part of the writ 
should prescribe with particularity what is to he done ; it may be in 
general terms (j). 

The writ must command no more than the party against 
whom the application is made is legally bound to perform (r); 
and a writ commanding that to be done which by law there is no 
power to do (s), or founded on an obligation which cannot clearly be 
shown to exist (t), cannot bo sustained. When a statute requires 
one of two things to bo done, giving the party w'ho is to do the act 
the option of performing either one or tho other, a mandamus will 
be bad which commands a certain one of the two things to be done, 
unless it is shown that tho party on whom tho duty is imposed has 
rendered it impossilde that the other ono of the two things should 
be done (?i). Where a g^meral duty is imposed a mandamus cannot 
require it to be done at. once(.r); and, geneially, where a statute, 
wliicli imposes a duty, loaves discretion ns to the mode of 
performing tlie duty in the liands of the party on whom th^ 
obligation is laid, a rnandamns cannot command tho duty in 
question to be carried out in a specific way(//). 

A writ which is bad in respect of ono of the matters which it 
commands to he done ciinnot be sustained in respect of other things 
wliicli it also commands. The court will not divide a writ, onforcing 
ono part and not another (z). 

234. In general, tho writ commands the duty in question to be 
done, or cause to the contrary shown in tho return to the w’rit. The 
court or a judge may, howovur, if they or he shall think lit, order 
that any writ of mandamus shall he peremptory in the first 
inHl/inco(a). To a peremptory mandamus no return is admissible. 


(p) R. V. Jn/ttices (18-10), 8 Dowl. 717. 

(7) li. V. tSoulhamptm Port CommUsionvra (1870), L, R. 4 IT. L. 419, where it 
wns lu'lJ that tlio mandatory part of the TnandiunuH was siifficsiont in form when 
it directed the necessary and legal measniosaiul procoodings for ohtaimng and 
recovering ” coitaiii sums of money ; and that it was not too vague and general, 
08 possibly implying a command to bring an actum and as failing to delino 
what the proceedings should bo. 1 1 was poinb^d out [per Lord XlAi'nEULEy, T j.C., 
nt p. 475} that it was for those w'ho were called upon to make their return to 
the mandamus to state therein any dlHiculties in the way of doing what was 
roquirotl to be done. 

(r) R. V. Caledonian Rail. Co. (ISoO), IG Q. B. 19. 

(«) R. V. Tucker (1824), 3 B. & 0. 514, per AuDOTT, C.J., at p. 517. 

(<) R. V. London and South Western Rail. Co. (1848), 17 L. J. (a. D.) 32G, whore 
it was held that a mandamus was bud which was founded on the (-noneoiis 
presumption th.at the Lauds Clauses Consolidation Act, 184.> (R & 9 Vict. c. IS), 
6. 92, required a company proposing to take a part of certain property to take 
the whole. 

e R. V. South Eastern Rail. Go. [Directors) (1853), 4 II. L. Cas. 471. 

R. V. St. Luke's, GheUea, Vestry (1862), 31 L. J. (q. d.) 50. 

R. V. Bristol Dock Co. (1827), 6 B. & C. 181. For form of mandamus, eoe 
Lee District Board v. London County CuuncH (1899), 82 L. T. 306, C. A. 

(s) R. V. Tithe Commissioners for England and IVales (1849), 19 L. J. (o. u.) 
177 ; R. ▼. London and South Western Rail. Co., supra. 

(a) Crown Office Rules, r. 66. A similar provision is made bv tho Municipal 
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but only tliat of perfect obedience, the person to whom the writ is 
directed not being given the alternative of showing cause to the 
contrary (6). A mandamus which is peremptory in the first 
instance is not an appropriate procedure where questions of fact 
remain in issue (c). 

235. Unless the court or judge otherwise direct, if the writ of 
mandamus is directed to one person only the original must be 
personally served upon such person ; but if the writ be directed to 
more than one person, the original must be shown to each one at the 
time of service, and a copy served on all but one, and the original 
delivered to such one (d). 

When a writ of mandamus is directed to companies, corporations, 
justices, or public bodies, service must be made, unless the court or 
judge otherwise direct, upon such and so many persons as we 
competent to do the act required to be done, the original being 
delivered to one of sucL persons, except where by statute service on 
the clerk or some other officer is made sufficient service (^). 

236. Application to quash a writ is made by motion for an order 
nisi in the divisional court (/). 

(iv.) T/te Rdurn to the Writ, 

237. A command is included in the writ for a return or answer 
thereto. The writ may be made returnable forthwith, or time 
may be allowed, either with or without terms, as the court -thinks 
fit(//). The return may state obedience to the writ or some reason 
for non-compliance, and follows the prescribed form(/0. If an 
insufficient reason is returned a second and peremptory mandamus 
issues to which no return is permitted ; strict obedience alone must 
ensue (t). 

238. The return is made by the party to whom it is directed. 
When it appears to the court that the respondent claims no right 
or interest in the subject-matter of the application, or that his 
functions are merely ministerial, the return to the writ is still made 
in the name of the person to whom the writ is directed, but, if the 
court thinks fit so to order, it may be expressed to be made on 
behalf of the persons really interested therein ; in which case the 


Corporations Act, 1882 (45 & 46 Yict. c. 50), s. 226, in the caso of a mandamus 
to proceed to a municipal election. 

{b) 3 Bl. Cora. 111. For the form of a peremptory writ of mandamus, see 
Crown Office Buies, Appendix, Form No. 37. 

(c) Pritchard v. Bangor Corporation (1888), 13 App, Cas. 241, per Lord 
IlALSSiniY, L.O., at p. 246. For an instance of a rule bein^ made absolute for a 
porerapto^ writ in the first instance, there being no facts in dispute, see R, v, 
Leiceaitr^ Union, [1899] 2 B. 632, where the command was to appoint a 
vaccination officer as required by statute. 

(d) CJrown Office Buies, r. 64. 

(e) Ihid., r. 65. 

if) Ibid., r. 235. 

(9) Ibid,, r. 57. As to where a writ is returnable, see generally, ibid,, 
T. 213. 

(/i) Ibid., Appendix, Form No. 38. 

t) 3B1. Cora. 111. 
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persons so interested are permitted to frame the return at their own Sect. 4, 
expense (A;). Apparently the question whether or not the prosecutor Mandamus, 
would be prejudiced by allowing third parties to come in will weigh 
with the court when considering whether or not to permit a 
proceeding which is in the nature of interpleader (0- When the 
return is expressed to be made on behalf of some person other than 
the person to whom the writ is directed, the proceedings on the 
writ do not abate by reason of the death, resignation, or removal 
from office of that person, but may be continued in his name (m). 

239. A return showing cause for non-compliance must be very Noa-oom- 
particular and minute (ti) ; but it is enough to traverse in the return 

an allegation contained in the writ in terms which are as particular 
as the matter that is traversed (o). The matter of the return must 
not be argumentative, but express and direct (p) ; it must also be 
intelligible, for the court will not interpret an obscure return (q). 

240. Where a mandamus commands certain things to be done what con- 

forthwith,” it is a good return to say that a commencement to stitutes a 

carry out the command was at once made, and that as much has return, 
been done as could be done(r). To a mandamus commanding 
delivery up of books or documents, it is a good return that the 
party had not possession thereof at the issue of the writ nor since, 
and he will not be required to state what he did with the documents 
in question before the issue of the writ(8). Where a mandamus 
commands something to be done in respect of which there is 
discretion in the person to whom the mandamus is directed, it will 

(A) Crown Office Boles, r. 63. By ibid., r. 208, K. S. 0., Ord. 57, which 
relates to intei^pleader, is made applicable to proceedings by mandamus so far 
as the nature of the case will admit. 

(0 li. V. Paijnter (1845), 14 L. J. (m. 0.) 182. 

(w) drown Office Buies, r. 64; see also Rochester Corporation v. R. (1858), 

27 L. J. (a B.) 434, Ex. Oh., per Mabtiw, B., at p. 436. 

(«) R. V. Southampton Port Commissioners (1861), 30 L. J. (q, b.) 244, per 
Ckomfton, j., at p. 250; approved S. 0. (1870), L. B. 4 H. L. 419, per 
BiAOKBimir, J., at p. 471 ; ana see B. v. Chester Corporation (1694), 5 Mod. Hep. 

10, where a return to a mandamus to restore a councillor was held bad because 
it did not state the time of election ; R. v. St. Andrew and St. Oemje (Governors) 

(1839), 10 Ad. & El. 736, where Lord Denmait, O.J., said at p. 739, “ The state- 
ment that, for some undisclosed reason, the parties charged wiffi a plain duty 
refused to perform it because they chose to say, in general terms, that those 
to whom they are bound are not duly appointed to ffieir office, is wholly 
insufficient.*’ 

(o) R. V. Dover Corporation (1847), 11 Q. B. 277, Ex. Oh., per Wilde, C.J., at 
pp. 287—288. 

(jp) R, V. Hereford Corporation (1704), 6 Mod. Eep. 309. 

to) R, V. Ouse BanJe Commissioners (1835), 3 Ad. & El. 544, per Lord Denman, 

O.L, at p. 549. In this cose the mandamus commanded the execution of such 
works '* as shall from time to time be deemed necessary, proper, or expedient.” 

The return stated that the commissioners had executed *' all such works . . . 
as should bo or were from time to time deemed necessary, proper, or expedient.” 

The return was held insufficient. ''If the return had stated that the com- 
missioners thought such and such things necessary, and that they had done 
them, that woiud have been a sufficient answer . . . but they have used 
unintelligible lanraaw ” {per Lord DbnMAn, O.J., at p. 54^. 

(r) H. V. Ouse Bam Comaissioners, supra, per Patteson, L, at p. 550. 

(«) R . V. Bound (1836), 4 Ad. & EL 139. 



L20 


CttOAVN Practice. 


skot. 4. Ijq a sufficien* return that such discretion has been exercised, and 
M andam na. reasons for the decision arrived at need not be given (t). It will be 
accounted a good return to a mandamus to restore a party to an 
ofTice, if it appear therefrom that there was good ground for the 
removal, and that the only result of ordering the restoration to 
office would apparently be his removal again in a more formal 
manner, although the mode of removal in the first instance may 
be open to objection (a). A return to a mandamus to restore to a 
freehold office, however, will not be good unless it shows that the 
removal was preceded by an inquiry in which the person removed 
had an opportunity of being heard (/^). It is otherwise in respect of 
an office held daring pleasure (c). 

Several causes may be returned to a mandamus provided they 
are not inconsistent (d) ; and, if any one of them is sufficient, no 
peremptory mandamus will be awarded (c). Where inconsistent 
causes are returned the whole return will bo quashed (/). 

'I'he court may order any return to a writ of mandamus to be 
quMshed on the ground that it is frivolous or vexatious (ff) ; but a 
return is not a pleading which can be struck out on that or any 
other ground (h). 

(v.) ProceedingB upon th ■ Eeturn, 

Pleadfog to 241 . The applicant for the writ of mandamus may plead to the 
the return. return thereto within such timo and in like manner as if the return 

were a statement of defence delivered in an action. This pleading 
and all subsequent proceedings, including pleadings, trial, judg- 
ment and execution, proceed and may be had and taken as if in an 
action (i) ; but the documents are still filed at the Crown Office (J(). 

The parties may concur in stating any question of law in tlie 
form of a special case for the opinion of the court, or the court or 
a judge may order a case to be so stated (i). 

A point of law may be raised in answer to a return or other 
pleading, and such point of law may be disposed of by the judge 
who tries the matter at or after the trial, or it may be set down for 
lioaring’ before the trial. If there is no question of fact to be 


{t) R. V. London Corporation (18.32), 3 13. & Ad. 2o5 

(a) R. V. Ori ffitha (1822), 6 B. & Aid.’ 731; R. v. Bristol Corporation (1822), 
1 Pow. & By. (K. B.) 389. 

ih) R. V. Simth (1814), 5 Q. B. GI4. 

(f) R. V. Darlington Bch'ool ((jocernors) (1814), 6 Q. B. 682. 

(d) Wrig/tt v. Fawcett (1767), 4 Burr. 2041 ; R, v. Loudon Corporation, supra, 
per Parke, J., at pp. 271, 272. 

(c) 11. V. London Corporation, supra, per Paiike, J., at p. 272. 

(/) R. V. Cambridge Corporation (1788), 2 Term Hop. 4.>0. 

(;/) Crown Offico Bulos, r. 69. Proviously the court liad oxorcised dis- 
cietionary jiower to quash tho return on motion ; soo R. v. Bt. Katharine 
Dock Co. (1832), 4 B. & Ad. 3G0, 

fA) Under R. S. C., Ord. 26, r. 4 (R. v. ChesJiunt Local Board, [1884] W. N. 78). 

U) Crown Offico Eulos, r. 12.6. Such proceduro is, however, subject to tho 
Crown Office Rules generally {ibid.) ; soo title Piiacticb and Peoceditke. 

(/:) See Crown Ofiico Rules, r. 127. Por the title of proceedings subsequent 
to the return, see ibid,.. Appendix, Form No. 124. For the form of a subpoena 
on tho trial of an issue on mandamus, see ibid.. Form No. 166. 

(/) See R. S. 0., Ord. 34 (special case), applied to civil proceedings on the 
Crown side by Crown Office Rules, r. 120. 
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decided the court gives judgment, on the argument of the point of 
law, without any motion for judgment being necessary (m). 

242. Upon the argument of a case where the court has granted 
an order nisi, the counsel for the party showing cause begins (n) ; 
otherwise the party impugning the return begins, even though his 
opponent proposes to object to the form of the mandamus itself (o). 

243. Objection to the validity of the writ itself may be taken at 
any stage of the proceedings (p). The sufficiency of the writ may 
therefore be called in question subsequently to the return (q) or 
even upon a motion for attachment for disobedience to a peremptory 
writ (r). 

244. It is allowable to plead to a return of unconditional 
compliance with the writ, provided it is not a peremptory writ, and 
such a return can be tried by a proceeding thereon without resort 
being had to a separate action («). In answer to a return of uncon- 
ditional compliance with a mandamus to justices to hear and 
determine a matter, it may be pleaded that the justices declined 
to exercise a jurisdiction w’hich they possessed, but professed to, 
exercise a jurisdiction which they did not possess (t), but a plea 
that they had determined the matter wrongly w’ould be bad (n). 

245. Wlien a return to a writ of mandamus has been quashed (6), 
or where tlie applicant obtains judgment upon the argument of a 
point of law raised in answer to a return or other pleading (c) or 
after pleading to the return (d), the applicant is entitled forthwith 
to a peremptory writ of mandamus to enforce the command 
contained in the original writ(e). 

246. When it appears to the court that the respondent claims 
no right or interest in the subject-matter of the application, or that 
Ilia functions are merely ministerial, all iiroceedings from the return 
down to judgment proceed in the name of the person to whom the 
writ is directed, but if the court so orders, may be expressed to be 
made on behalf of the jiarties really interested, and sucli parties 
may conduct such proceedings at their expense (/). If, in such a 
case, judgment is given for or against the applicant it is likewise 

(m) Crown Office Eules, r. GO, and E. S. 0., Ord. 20, r. 2. 

(n) Crown Office Eules, r. 13G. 

(o) Ji. V. St. Pancraa Church Trustees (1837), 0 Ad. & El. 314. 

{f>) Clai he V. Leicestershire and NorthampUmshire Canal Co. (1815), G Q IJ. 
80S, at p. 903, Ex. Ch. 

(9) R, V. Margate Pier Co. (1810), 3 B. & Aid. 220; London Corporation v. R. 
(1848), 13 Q. B. 30, at p. 41, Ex. Ch. 

(r) R. V. Ledgard (1841), 1 Q. B. 616. 

{«) R. V. Pirehill North Justices (1884), 14 Q, B. D. 13, C. A., where the plea 
traversed the alleged compliance with tne mandamus. 

(0 R. V. iTtnsr (1888), 20 Q. B. 1). 430, C. A- 

(o) Ibid., per Lopes, L.J., at p. 441. 

(6) Crown Office Eules, r. 69. 

(c) See ibid., r. 60, and p. 120, ante. 

{d) See ibid., r. 126, and p. 120, ante. 

(0) Ibid., r. 61. Eor the form of a peremptory wnt, see ibid.. Appendix, 
Foim No. 37. 

(/) Ibid., r. 63. 
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given for or against the persons on whose behalf the return is 
expressed to be made; and if judgment is given for them, they 
have the same remedies for enforcing it as the person to whom the 
writ is directed would have in other cases (g). Where the return is 
thus expressed to be made on behalf of some person other than the 
person to whom the writ is directed, and such person dies, resigns, 
or is removed from office, the peremptory writ is directed to the 
successor in office or right of that person (/t). 

247. The grant of a peremptory mandamus is a matter for the 
discretion of the court (i). It will not be awarded until the pro- 
ceedings on the first mandamus are complete, so that the whole 
record can come before the court (k). 

A peremptory writ always issues in the same terms as the 
original writ, except that it includes the word “peremptorily ” and 
omits the alternative of showing cause against compliance (Z). The 
original writ is enforceable in the terms in which it was issued or 
not at all (m). Nor will the form of the writ be altered to suit what, 
upon the return, may be considered the justice of the case (n). 

If there is a mandamus commanding several things, the prose- 
cutor must show that he is entitled to the whole. If the claim for 
one of them fails a peremptory mandamus cannot go(o). 

A return to a peremptory writ will not be permitted to be argued, 
for no return to a peremptory mandamus is receivable (p). Abso- 
lute obedience is the only answer (q\ Any return required to be 
made must be made to the first writ (r), 

248. The Rules of the Supreme Court relating to amendment (s), 
execution (<), time (a), notices (/>), and eficct of non-compliance (c), 


(y) Crown Offico llulos, r. 03. 

(A) Ibid., r. 01. 

(t) It. V. OnJ/itha (1822), 6 B. & Aid. 731, where the inandainus w.is to 
rcbtoiea party to oflico, uud the retiuu was defective in I'orin. Nevertheless 
eince “ if wo weie to inako an oi-der for restoring the defendant to his Office, it 
would be the dnt,y of the corporation to remove him again in a more formal 
inanncr, for his preceding neglect of duty,” it was held that the discretion 
vested in the court would be best exercised by refus^iiig a percirintory 
maudamu.s (ihtd., per Baylby, J., at p. 736). 

(A) It. V. Baldwin (1838), 8 Ad. & El. 947. 

(/) It. V. Tithe Commisaionere fw England and Wales (1849), 19 Tj. J. (q. n.) 
177, at p. 184 ; Lmdon Corporation v. li. (1848), 13 Q. B. 30, 41, Ex. Ch, 

(m) It. v. St. Banrras Eew Church {Trustees) (1836), 6 Nov. & M. (K. B.) 
219, per Lord Denwab, C.J., at p. 228. 

(71) Looul Government Board Jot Ireland v. It., [1903] A. C. 402, per Lord 
Ualsbuay, L.C., at p. 403. 

( 0 ) E. v. East and India DoJis and Birmingham Junction Rail. Co. 

(1863), 22 L. J. (Q. B.) 380. 

(р) E. V. Ledgard (1841), 1 Q. B. 616 ; B. v. Voole Corporation (1841), 1 Gal. 
& j3av. 728 ; It. v. Hudson (1845), 9 Jur. 345. 

(3) 3B1 Com.. 111. 

(r) Crown Office Hules, r. 58. 

(«) E. S. C., Ord, 28, applied by Crown Office Eules, r. 260. 

(0 E. S. C., Ord. 42 and Ord. 48a, r. 8, applied by Crown Office Eules, 
r. 207. 

(a) E. S. C., Oi-d. 64, applied by Crown Office Rules, r. 269. 

16) E. S. 0., Ord. 66, applied by Crown Office Rules, r. 263. 

(с) £. S. C., Old. 70, applied by Crown Office Rules, r. 264. 
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fipply to civil proceedings on the Crown side, go far as they are sw»* 
applicable. Mandamiu. 

(vi.) The Enforumeni of Obedience, 

249. If a person to whom a writ of mandamus has been directed Attachment, 
makes no return thereto as ordered (d), or fails to comply with a 
peremptory writ(c), or makes a return to a peremptory writ(/), ho 

is punishable for his contempt by attachment {g). 

It remains open to the • respondent, when showing cause why 
attachment should not issue, to take exception to the writ of 
mandamus itself ; and if lie can show that the mandamus is bad 
no writ of attachment can go Qi), 

Attachment cannot issue against a corporation as a body for 
disobedience to a writ of mandamus ordering the doing of a 
corporate act. The particular individuals guilty of disobedience 
must be named in the rule for attachment (t). 

Attachment for not making a return will, in general, issue upon 
an affidavit of personal service of the writ (/c). In the absence of 
personal service of the writ, attachment will not, in general, issue 
unless there has first been applied for and granted an order to* 
compel the return of the writ (/). 

250. If a mandamus be not complied with, the court or a judge. Order for 
besides or instead of proceedings against the disobedient party for perfoimnnce 
contempt, may direct that the act required to be done may be done so ofhw*pei8on. 
far as practicable by the party by whom the mandamus has been 
obtained, or some other person appointed by the court or judge, at 

the cost of the disobedient party, and, upon the act being done, the 
expense incurred may be ascertained in such manner as the court 
or a judge may direct, and execution may issue for the amount so 
ascertained and costs (m). 

No action or proceeding may be commenced or prosecuted against Protection 
any person in respect of anything done in obedience to a writ of person 
mandamus issued by the Supreme Court or any judge thereof (n). ^ 

(vii.) Appeal. 

251. The decisions of the Crown side of the King’s Bench Appeal, 
Division are subject to review by the Court of Appeal (o). The 


(d) a Bl. Oom. Ill ; /i. v. Toole Corporation (1841), 1 Gal. A Dav. 728. 

(e) U. V. Seiern and iFye Hail. Co. (1819), 2 B. & Aid. 846, per Bjsst, J., at 
p. 652. 

(/) Crown Office Rules, r. 59 ; JR. v. Poole Corporaiiovy eupra. 

(g) An application for a writ of attachment for contempt is made by way of 
motion for an order niei; see Crown Office Rules, rr. 210—242. As to attach* 
ment, see title Contempt of Court, Vol. VTI., pp. 307 et seq. 

{h) It. V. Ledgard (1841), 1 Q. B. 616, 622. 

(i) R V. Pode Corporation, supra; and see R. y. Worcester Cbrporalton (1903), 
68 J. P. 130; (1905) 69 J. P. 296. 

(iS’) Pot form of affidavit of service, see Crown Office Rules, Appendix, Form 
No. 202. 

(0 See Crown Office Rules, r. 214 ; Covenivy Corporation's Case (1698), 2 
Salk. 129. 

(to) R. S. C., Ord. 42. r. HO. 

(n) Crown Office Rules, r. 62, founded onO & 7 Viet. o. 67, s. 3, now repealed. 

(o) Judicature Act, 1873 (36 & 37 Viot. c. 66), s. 19. 
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Sect. 4. Rules of tho Supremo Court as to appeals to the Court of Appeal 
Mandamus, apply to all civil proceedings on the Crown side, including 
mandamus (j)). An api)eal further lies from tho Court of Appeal 
to the House of Lords (< 7 ). 


Criminal 252. There is no appeal from the High Court in any criminal 

matters. cause or matter (r). An application to a magistrate for a summons 
against a company under the Companies Act, 1862 (a), for default 
in forwaiding a list of members to the Registrar of Joint Stock 
C’oinpanies (0, and i)roceoding 8 to compel a magistrate to state a case 
in respect of nn order by him in a criminal matter («), are criminal 
causes or matters in respect of which there is no appeal from the 
King’s JBench Division. 

The decision of tlie King’s Bench Division as to an application 
for a mandamus to commissioners appointed to inquire into 
fillcgcd corrupt practices at a parliamentary election directing them 
to grant a ceitificate protecting a witness from criminal ])roceed- 
ings for bribery (/;) is not a criminal cause or matter excluding 
iippeal (f). 

DiacreMon of 253. Thc exerciso of the discretion of the court as to tho grant of 
court. a mandamus may bo tho subject of appeal, but the Court of Appeal 

requires to bo satisfied that such discretion has been wrongly 
exorcised before it will overrule such a decision on appeal (d). Tho 
grant of a peremptory writ of mandamus is a determination of a 
right according to tho merits of the case, and not the determination 
of a matter of discretion, and is subject to review as if it were a 
decision in an action (c). 


Hisccllanroiifl. 254. An appeal will lie in respect of a decision of the King’s 
Bench Division upon an application for an order in the nature of a 
mandamus, as to a county court judge (/), or a revising barrister (g), 
to state a case. 


(р) ]l. S. C., Ord. .jS, applied by Crown OfTico Ttiiles, r. 20C. 

(y) -ApjMdlato Jun'sdiction Act, 1876 (39 & -10 Vict. c. 60), s. 3. 

(r) Jndienturo Act, 1873 (36 & 37 Vict. c. 60), e. 47. 

(а) 26 & 26 Vict. c. 80, 20, 27. Now repealed and rc-eimctod by Conipnnios 

(CoiiBolidation) Act, 1908 (8 lildw. 7, c. 09), s. 26. 

(<) Ji. V. Tyler and Jntei natioual Commenia! Co., [1891] 2 Q. IB. 688, C. A., 
whore tho appeal was from the jtnlginent of tho Queen’s Bench Division dis- 
charging a rule nisi for a mandamus directing a magistrate to hoar and dotonnino 
an api>hcation for a summons. 

(tt) lix parte, Schofield, [1891] 2 Q. B. 428, 0. A., where the application to the 
Queen’s Bench Division had boon for an order nisi for a mandamus to compel a 
magistrate to stttta a cose in jespcct of an order made by him for the abate- 
ment of asmoke nuisance under the x>ro visions of the Public Health Act, 1876 
(38 & 39 Vict. c. 65), 8. 96. 

(б) See Corrupt Practices Prevention Act, 1863 (26 & 27 Vict. c. 29), s. 7. 
Q’his Act has boon repealed except as to s. 6, and replaced by Corrupt and Illegal 
Practices Prevention Act, 1883 (46 & 47 Vict. o. 61). 

(с) B. V. JIoll (ISSl), 7 Q, B. D. 67.6, C. A. 

(d) R. V. Maidenhead Corporation (1882), 9 Q. B. D. 494, C. A., per J essel, M.B., 
at p. 603. 

fe) R. V. All Saints, Wigan {Churchwardens) (1876), 1 App. Caa. 611. 

(/) Clarice v. Roche (1877), 36 L. T. 727. 

\g) R. V. Bell, Ex pjarte Kent (1908), 2-J T. L. E. 266, 0. A. 
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255. The Rules of the Supreme Court as to costs apply, as far 
as they are applicable, to all civil proceedings on the Crown side. 
CofltB ore, therefore, matters for the discretion of the court or 
Judge (/i). 

iiie general rulo which the court will follow is that costs will be 
given to the successful party, unless the circumstances of the case 
show special reasons why costs should not follow the event (i). 

Accordingly, a respondent who successfully shows cause why a 
mandamus should not issue will get his costs (/f); and the rulo 
extends to all respondents considered by the court to bo parties who 
are bound to appear by reason of their having an interest in the 
dispute (Z), so that not only the licensing justices, but also successful 
objectors before them, may be awarded costs upon the discharge of 
a rule nisi calling upon justices to show cause why they should not 
hear an appeal in respect of an application for a licence (?a). 

Similarly a party who unsuccessfully opposes the issue of a writ 
of mandamus will have to bear the costs (?i) ; and the rulo applies to 
parties who succeed upon an objection in the court below, which 
subsequently turns out to be ill-founded, and who unsuccessfully 
oppose the issue of a mandamus to correct the error (o). The rule, 
however, would not be applicable in the case of a party who, having 
succeeded in the court below upon an erroneous decision, yet does 
not oppose the correctness of the error by appearing to show cause 
against the issue of a mandamus (p), unless he substantially litigates 
the rule up to the time of cause being shown (q). 

256. It will be held a special circumstance, justifying departure 
from the rule that costs follow the event, where the matter in 
question was wrongly decided by the court below, uninfluenced by 
any improper objection by the party in whoso favour the decision 


(/i) See R. S. C., Ord. 65, applied by Crown Office Ilulc?, r. 261. 

(i) B. V. Newhmy Corporation (1841;, 1 Q. 15. 7ol ; B. v. (treat Yarmouth 
Justires (1855), 1 Jur. (n. S.) 476 ; B. v. Harding (1890), 6 T.L. R. 175. 

(k) B.v. liridgnotth C<rrpo7ation (1889), 10 Ad. & El. 66, where it was laid 
down by Lord i^E^MAN, C.J., at p. 70, that “ whore a person is bound by la,v 
to pronounce a decision, and that decision is disputed before ixs, and proves to 
be right, he is entitled to costs.” 

(/) B. V. West Bithng of Yorkshire Justires, Kx parte Shatv^ [1898] 1 Q. 13. 508, 
at p. 512. 

(m) Ibid., per Kennedy, J., at p. 512 : “It was suggested on behalf of tho 
unsuccessful applicant that, in view of the recent decision in tho House of Lords 
of Boulter v. Kenit Justices, ( [1897] A. 0. 556), we had no jurisdiction to give 
costs to that paity who was the objector before the licensing justices. We have 
considered whether or not there has been introduced, by reason of that decision, 
a bar to our granting costs in such a case to a successful respondent, and we aio 
of opinion that there is no such bar.” 

(n) B. V. Cumlm'land Jnetices, B. v. Lancashire Justices (1848), 17 li. J. 
(M. 0.) 133 ; B. V. Wilts and Berks Canal Navigation (1874), 30 L. T. 498. 

(o) B. V. Cnrnlterland Justices, B. v. Lancashire Justices, supra; followed in 
B. V. Surrey Justices (1850), 19 L. J. (m. c.) 171. See also B. v. Surrey Justices 
(1846), 9 Q. B. 37. 

(p) B. V. Cumberland Justice, R. ▼. Lancashire Justices, supra; B, y. 
Surreal Justice (1850), supra. 

(j) R. V. Birmingham Union (1874), 44 L. J. (m. o.) 43. 
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was given (r) ; or where the objector In the court below was entitled 
to succeed according to the law as it was then understood, but the 
point first receives judicial construction upon the application for the 
mandamus («). And where it appears doubtful whether the suc- 
cessful applicant for a mandamus was entitled to succeed, upon the 
facts existing at the time of his original application to the body 
against whom the writ, upon facts subsequently existing, afterwards 
issued, he will generally not be regarded as a successful party within 
the rulc(t). Also, where the necessity of the mandamus was occasioned 
by the default of the successful applicants for the writthe latter will be 
required to pay the costs (a). It is also a case for the exercise of the 
discretion of the court not to give costs to the successful party when 
the mandamus issues against a person who has done all he could 
to act in a right and proper manner in the discharge of a public 
duty(/y). 

Where defendants succeed in their return to the writ upon a 
point which might have been raised on showing cause, so that the 
prosecutors were misled into continuing the proceedings, such 
prosecutors may be required to pay only the costs of the return and 
proceedings subsequent thereto (c). 

The rule that a party who unsuccessfuUy opposes an application 
for a mandamus must pay the costs applies to a party who shows 
cause in the first instance (<l). 

267. The ancient common law doctrine that the Crown neither 
pays nor receives costs applies to proceedings concerned with the 
prerogative writ of mandamus (<?). 

258. Where a mandamus to hold a municipal election (/) is 
issued with the consent of the local authority against whom the 
writ goes, the applicant may be given his costs, and the local 
authority may consent to the payment of such costs ( 17 ). The order 
may bo drawn ui) in such a manner as to prevent any individual 
member of the local authority in question being personally 
liable (h). 


(r) B. V. Cheshire Justices (1848), 6 Dow. & L. 426; B. v. Middlesex {Sheriff) 
(1846), 6 Q. B. 365. 

(a) B V. Harden (1854), 23 L. J. (q. d.) 127; 800 also B. v. Hull and Selby 
Bail. Co. (1844), 13 L. J. (q. b.) 257. 

(i) B. V. Langridge (1855), 24 L. J. (q. b.) 73. 

(o) B. V. Burleigh Board of JTeaUh (1859), 1 L. T. 92, where the applicants 
had been plainti^s in a successful action against the board and did not sign 
judgment until after two years, so making it necessary for th© board to refuse 
to levy a rate for payment until they had the authority of the court to justify 
them in so doing. 

(b) R. V. Coa; (1884), 48 J. P. 440 ; B. v. Harding (1890), 6 T. L. Tl. 175. 

Ic) B. V. St. Vancras {Churchwardens) (1843), 2 Dowl. (n. 8.) 955. 

{d) B. V. Derby Becorder (1851), 2 h. M. & P. 292. 

(^ B. V. Canterbury {ArehUshim), [1902] 2 K. B. 503, 672; and [1903] 1 
K. B. 289, C. A., ver Oolltn.s, M.B., at p. 292. 

(/) See Municipal Corporalions Act, 1882 (45 & 46 Viet. c. 60), ss. 70, 226; 
and np. 80, 81, ante. 

(gf Be Stratford-on-Avon Corporation (1886^ 2 T. L. B. 431 ; B. v. Cambridge 
Vitrporation (1845), 4 Q. B. 801. 

(h) B. V. St. SavionrU, Southwark (1838), 7 Ad. & El. 925. 
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269. A person who shows cause against an order nm or 
summons on the ground that he is affected by the proceedings for 
the writ is liable to costs in the discretion of the court or judge if 
the order is made absolute or the prosecutor obtains judgment (0* 

260. An order in the nature of a mandamus to justices (k), to a 
county court judge (i), to a revising barrister (m), or to a coroner (w), 
may be issued with or without costs as to the court may seem fit. 
An arbitrator may bo ordered by the court or a judge to state a case 
on such terms as to costs as seems just to the authority making the 
order (o). 

261. The costs of service of an order absolute may be allowed in 
the discretion of the taxing officer, where the writ is not issued (p). 

Generally, costs will not be given upon making a rule absolute 
for a mandamus. A separate application must be made for such 
costs (j). 

262. Every application for the costs of a mandamus must, unless 
the court or a judge orders otherwise, be made before the fifth day 
of the sittings next after that in which the right to make sucji 
application accrued, and shall be upon notice of motion to be served 
two days before the day named therein for moving, and shall be 
brought on as if it were an ex parte motion, and not be put into 
the Grown paper (r). The party moving for costs must leave at 
the Crown Office a notice for the production in court of all the 
afiidavits filed in support of, and in opposition to, the original 
order (a). No affidavit is necessary showing a previous demand 
upon the party for the costs (t). 

Where it appears, upon making a rule absolute for a mandamus, 
that the litigation is, in fact, at an end, the costs may be 
given as part of the rule (a). The mere fact that cause is not 
shown against the rule does not imply the termination of the 
litigation (6). Where a mandamus issues to a local authority to 
hold a municipal election (c), the local authority having consented 
to the application, costs may be given to the applicant when 

(i) Crown Office Rules, r. 5‘J. 

{k) Justices Protection Act, 1818 (11 & 12 Yiot. c. 44), s. 5; and i>ce 
p. 106, ante. 

(Z) County Courts Act, 1888 (51 & 52 Yict. o. 43), s. 131 ; and see p. 107, 
ante. 

(m) Parliamentary and Municipal Begisti’ation Act, 1878 (41 &42 Yict. o. 20), 
8. 37 ; and see p. 109, a7ite. 

(n) Ooi’oners Act, 1887 (50 & 51 Yict. c. 71), 8. 6; and see p. 108, ante. 

(o) Arbitration Aot, 1889 (52 & 53 Yict. o. 49), 8. 20; and see p. 109, ante, 

(p) C^wn Office Rules, r. 53. 

(g) £. y. Brighton and South Ooaet Bail. Co. (1864), 10 L. T. 496. 

(r) Crown Office Rules, r. 66. 

(«) mi., r. 67. 

h) B. V. Cheehire Jueticee (1848), 5 Dow. & L. 426. 

(a) B. V. East Anglian Bail. Co. (1853), 2 E. A B. 476 ; B. v. Thames and Isis 
Navigaiwn Commissioners (1839), cited 8 Ad. & El. 901, n. ; B. y. Brighton and 
South Coast Bail. Co., supra. 

(5) B. y. Eaet Anglian BaB. Co., supra. 

(c) Municipal Corporations Act, 1882 (46 & 46 Yict. o. 60), s. 70 ; and Local 
Government Aot, 1888 (51 & 52 Yiot. o. 41), s. 75. See also p. 126, ante. 
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granting the application for the writ, although notice that costs 
would then be applied for has not been given to such local 
authority (d). 

When a writ of mandamus has issued, and there has subse- 
quently been a trial of the issues arising upon the return, the 
costs of the writ may be included in the costs of the trial, so that a 
separate application for such costs is not necessary (e). 

When it has been returned to a writ of mandamus that the 
functionaries to whom it was directed are no longer in office, it 
is no reason why the wuit should not go so as to entitle the 
prosecutor to his costs (/). 

263. When an order for a mandamus has been made absolute, 
the court will not order a prosecutor who has an interest to try in 
the matter to give security for costs, or stay the proceedings, on the 
ground of his poverty, or on the ground that other persons have 
induced liini to apply foi the writ (g). 

Sect. 5. — Quo JVatratito. 

StJU-SKcr. 1 . — Nature and Purpose. 

264. An information in the nature of a quo luarranto is the 
modern form of the obsolete writ of quo warranto wdiich lay 
against a person who claimed or usurped an office, franchise, or 
liberty, to inquire by what authority ho 8ui)portcd his claim, in 
order that the right to the office or franchise might be deter- 
mined. It also lay in cases of non-user, abuse, or long neglect 
of a franchise (a). Although in form a criminal proceeding, an 
information in the nature of a quo ivananto has long been applied 
to the mere purpose of trying the civil right to the office or 
franchise (6) ; and now it is provided by statute that proceedings 
in quo ivarranto bhtdl be deemed to be civil proceedings whether for 
purposes of appeal or otherwdso (c). 


((’) AV West Sussex County Coundl, Nx parte Henderson 65 L. J. (q b.) 

184. 

(«) R. V. Fall (1811), 1 a B. 6:J6. 

(/) R. V. Allen (1872), L. 11. 8 Q. B. 63, per Blacicbuiin, J., at p. 76. 

(g) R.y. Malmeshv.1 y Corpoioiwh (1841), 9 Dowl. 359. 

(a) 3 Bl. Coin. 262 ; 2 Co. Inst. 282. It is for the purpose of trying the right 
to corpoi’iito ofliccs, that quo warranto proceedings have usually been resorted to 
in modern times, ^ For an instance of quo warranto proceedings on account of the 
abuse of a franchise, see R. v. Hertford Corjxration (1C99). 1 Salk. 374, where the 
defendant was required to show by what authority he had admitted persons to 
be froomon of the corporation who were not inhabitants of the borough ; and 
see J*eter v. Kendal (1827), 0 B. & 0. 703, at p. 710. In R. v. Bridge (1749), 
1 \Vm. Bl. 46, there wore quo warranto proceedings in respect of holding a 
court loot after long disuse. 

(h) The quo warranto iiifonnuiion retained its criminal aspect for some time 
after it liad superseded^ the writ, inasmuch as, in addition to trying the civil 
light, seizing the franchise, or ousting the wrongful possessor, there was a fine, 
although it was only nominal (3 Bl. Com. 263). For the contents of a modern 
information in the nature of a quo warra7ito, see Crown Office Buies, 1906, 
Appendix, Form No. 32 ; Encyclopedia of Local Government Law, Yol. V., 
pp. 307, 308. 

(c) Judicature Act, 1884 (47 48 Viet. o. 61), s. Id. 
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Sub-Sect. 2. — When Quo Warranio will and will not lie. 

265 . An information in the nature of a quo warranto will only 
lie {d) in respect of any particular office when that office satisfies the 
following conditions : — 

The office must have been created by charter from the Crown or 
by statute (e). Thus, an information will not lie in respect of the 
office of churchwarden, for there can be, in such a case, no usurpa- 
tion of any right of the Crown (/), nor against an officer of a private 
corporation which exercises no franchise or authority under the 
Crown ((E/). nor against a clerk to a body of land tax commissioners, 
because his post is not a corporate office Qi). 

The duties of the office must be of a public nature (i). Thus, 
an information will not lie in respect of the post of treasurer to a 
district council which acts as rural sanitary authority pursuant to 
the Local Government Act, 1894 (4*), because the duties of such 
an office are not of tliat public and substantive nature required to 
support 0 . quo warranto (/). 


Sect. ft. 
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coiiiiitionB. 

Crentiou of 
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be public. 


(tZ) As to wlion iiiandamiis and not (^uo warrauto is tho projier remedy /or 
trying the right to a corporate office, see title CoaPOKATiONS, Vol. VIII., pp. .‘526, 
633 ; and pp. 79 et &eq,^ ante. 

(e) Darin/ v. R. (1<S‘16), 12 Cl. <& Fin. o20, 11. L. Tlithorto it had been thought 
that the remedy by quo ivarranto was confined to CAses of usurpation upon fhe 
Crown directly. In this case, however, it was considoied that an oflice 
created by statute was created by the Crown in a sufficient sense for an in forma, 
tion to lie. Ceitain earlier cases on the point uro acconh'nglv no longer of any 
authority, as, for instance, R. v. Rnmsden (1835), 3 Ad, & El. Re Aston 
Union (1837), 6 Ad. & El. 784, cases where an information was refused in respect 
of the office of guardian of the poor, wheroon now seo R. v. /lampion (1865), 0 
B. & S. 923 ; and R. v. Rawlins (1884), 14 Q. B. D. 325, w'here tho office of poor 
law guardian was hold to bo a proper subject for an information. If tho office 
is crnalod by statute the sanction of Parliament may bo either mediate, a.s 
where commissioners or some othor body are empowered by statute to 
create the oflice, or immediate (wR. v. St. Martiv/s-in-the- Fields Guardian g 
(1851), 17 Q. B. 149). 

(/) R. V. Shepherd (1791), 4 Term Hop. 381 ; and such office is not affected by 
the decision in Darky v. R., supra {Re Barlow (1861), 30 L. J. (q. b.) 271). 

{y) R. V. Bedford Level Corporation (1806), 6 East, 356, whore the office in 
question was that of registrar to such a corporation. 

(A) R. V. Thatcher (1822), 1 Dow. & By. (k. b.) 426. 

(*) R. V. St. Martin' s-in-the~Fiddg Guardians, supra, ;>erLord Campbell, C.J., 
at p. 160 : “ Is the office of a public nature ? We must look to the functions, 
and compare them with those which were held to constitute such an oflice 
in Darky v. R., supra. The House of Lords laid down no criterion in that 
case ; but they hold that the oflice there m question was public within the rule 
they laid down." 

(A) 66 & 67 Viet. 0. 73. 

\l) B. V. Wells (1896), 43 W. B. 676. An information in the natuie of a quo 
warranto has also been held to Ho in respect of the following offices : — Vestry, 
man elected under the Metropolis Management Act, 1866 p8 & 19 Viet. o. 120), 
on the ground that it was an office created by statute {R. v. Sautter, [189]] 
1 Q. B. 67, C. A.), and on the same grounds it would appear to He in respect ox 
the office of metropolitan borough councillor, which replaced the office of vestry- 
man (London Government Act, 1899 (62 & 63 Viet. o. 14) ; see title Metropolis) ; 
guardian of the poor elected under the Poor Law Amendment Act, 1834 (4 & 6 
Will. 4, c. 76) (R. V. Hampton (1866), 6 B. & S. 923) ; clerk to a board of 
guardians elected by the board under an order of the Poor Law Commissioners 
(now the Local Government Board) pursuant to the Poor Law Amendment Act, 
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The office must be one the tenure of which is permanent, 
the word ** permanent ’■ being here used in contradistinction to 
removable at pleasure (m), or, in other words, the holder of the 
office must be an independent official, not one discharging the 
functions of a deputy or servant, or holding at the will and pleasure 
of others (n). Want of permanency in this sense will lead to the 
refusal of an information in respect of the post of clerk to borough 
justices, for the clerk holds his office at the pleasure of the justices, 

1834 (4 & 6 'Will. 4, c. 7^ (/i. v. St, A/ariin’s-m-i/ie Fields Guardians (1851), 
17 Q. B. 149), lor the omce is hold mediately, although not immediately, 
from the Crown (Vestries Act, 1850 (13 & 14 Viet. c. 67), see also R. v. 
Oriffiihs (1851), 17 Q. B. 164) ; county treasurer in Ireland {Barley v. R. 
(1846), 12 Cl. & Fin. 620, II. L., where the ground of the decision was that the 

S ublic had an interest in the distribution of a fund, and that the officer 
istributing it was therefore performing; duties of a public nature, and compare 
R. V. Ffereford shire Justices (a 819), 1 Chit. 700) ; the official of a court leet {R. v. 
Aythrop (1767), 2 Keny. 17) ; and, apparently, superintendent registrar of births, 
mariinges, and deaths (in Kx parte Varry (1887), 3 T. L. B. 6*19, it was hold that 
an information would not lie in such a case, hut in R. v. Burrotos, [1892] 1 Q,. B. 
399, A. L. Smith, J., refenedto that as “an unfortunate decision,” and held 
the case to he of no authority. In R. v. Carroll i l888), 22 L. B,. Ir. 400, however, 
Expaite Parry^ supra, was followed. In R, v. Acason (1862), 8 Jur. (n. s.) 841, 
an information was granted in respect of this office, but the point whether or not 
such ail information would lie was not discussed). 

The following (mier aha) are offices in respect of which there have been quo 
warranto procoodings, although the question whether or not an information in 
the nature of a quo wan'anto would lie was not discussed in some of them 
Bocordor of a borough {R. v. Colchester Corporation (1788), 2 Term Eep. 259); 
freeman of n borough (7*. v. Pqper (1838), 7 Ad. & El. 746) ; hurgess(/?. v. Tate 
(1803), 4 East, 337 ; R, v. Trelmvrm (1765), 3 Burr. 1615 ; Fieale v. R. (1857), 
8 B. & B. 22, Ex. Oh.) ; baililf of a borough (B. v. Sargent (1793), 6 Term Hop. 
466); constable {R. v. Wallis (1793), 5 Term Eep. 87^; mayor {R. v. Dixoii 
(1860), 16 Q. B. 33); alderman {R. v. Bradley (1861), 3 B. & E. 634; see also 
Jt. V. Morton f [1892] 1 Q. B. 39); town councillor (R. v. Ireland (1868), L. B. 3 
Q,. B. 130 ; R, v. 77cer, [1003] 2 K. B. 693); coroner of a borough {B. v. Taylor 
(1840), 11 Ad. & El. 949; R. v. Orimshaw (1847), 10 Q. B. 747); coroner of a 
county (jB. v. Biplock (1808), 10 B. & 8. 174, n.); deputy returning officer at 
election of guardians (R. v. Carter (1904), 68 J. P. 46G) ; governor of a borough 
gaol (R. V. Tjanrnsier (1847), 10 Q. B, 962); alderman and justice of the peace 
{R. V. Patteson (1832), 4 B. & Ad. 9); justice of the peace for a manor (V. v. 
Mashiter (1837), 6 Ad. & El. 163); sheriff {R. v. Whitwell (1792), 5 Tenn Eep. 
85) ; chief constable (7?. v. Wathimon (1839), 10 Ad. & El. 288) , dork of the peace 
(7i. V. Russell (1869), 10 B. & S. 9l); judge of a county court {R. v. Parham 
(1849), 13 Q. B. 858} ; high bailiff of a county court (7f. v. Byer (1849), 13 Q. B. 
851) ; master of a City Ckmipany {R. v. Attwood (1838), 4 B. & Ad. 481 ; R. r. 
Bumstead (1831), 2 B. & Ad. 699); member of the General Council of Medical 
Education {11. v. Storrar (1859), 2 E. & E. 133. See also Corny ns’ Digest, 5th 
ed. (1822), Vol. VIL, pp. 192 — 195, for a list of cases in which quo warranto 
has been held to lie or the reverse. 

(m) R. V. Hampton (186^, 6 B. & S. 923, where, although, as a guardian of 
the poor elected under the Poorliaw Amendment Act, 18.34 (4 & 6 Will. 4, o. 76), 
the defendant was elected for a year only, yet, not being removable at pleasme, 
^he held an office which was permanent in the present sense. 

(n) Barley v. 7?., supra. For the court to mterfere in such a case would be 
unnecessary, as in Bradley v. Sylvester (1871), 25 L. T. 459, where it was a 

S nestion of bringing about the vacation of an office, which the employers could 
o without the intervention of the court ; or futile, as in Ex parts Richards 
(1878), 3 Q. B. D. 368, where the applicant alleged that he had been illegally 
dismissed from office, and tiie court was satisfied that if he were reinstatea, he 
could legally and would be dismissed immediately. 
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and is removable by them without reason shown (o) ; and also in 
respect of the office of assistant overseer (p)» and of town olerk (9), Qao 
and for the same reason. Warranto. 


The court must also be satisfied that the person proceeded Actual 
against has been in actual possession and user of the particular posaession. 
office in question (a). A mere claim to be admitted to the office is 
not sufficient; there must be a possession or user as well as a 
claim (6). Whether particular acta constitute an user of an office 
is a question of fact, but there is a sufficient user of the office to 
enable an information to issue if the steps necessary to constitute 
admission to the olfice have been taken (c). Thus, the making of 
the requisite declaration by a town councillor will be a sufficient 
user to found an information (d). A mere claim to take the steps 
which are a necessary preliminary to admission to an office is not a 
sufficient user to warrant an information (e ) ; nor is an acceptance 
of the office which is merely conditional, as where the defendant 
announces his intention of not exercising an office to which he has 
been elected until he is free of an incompatible office held bj him (/). 

266 . liesignation of the office in question after a rule ?im for an Effect of 
information in the nature of a qico warranto has been obtained wfll r<i8iguation. 
not prevent the rule being made absolute (y). Bo, where the object of 

( 0 ) B. V. Fox (1858), 8 E. & B. 089. 

(jp) B, V, Simpeon (l870), 19 W. E. 73. Similarly on information was refused 
in respect of the office of secretary of a grand jury in Ireland (R, v. Bayli/f 
[1898] 2 I. R 835); and borough rate collector in Ireland (if. v. Whelan (1887), 

20 L. R Ir. 461). 

{q) By the Municipal Oorporation.s Act, 1882 (45 & 46 Viet 0 . 50), s. 17, a 
town clerk a])pointcd thereunder holds office during the pleasure of the council. 

(a) B. V. Whitirdl (1792), 5 Term Kep. 85. In accordaiu-o with the principle 
here laid down, an information was refused against a defendant whoso member- 
ship of a burial board was in question, when it was shown that he had not only 
declined to attend any meeting of the board, but had refrained from tendering 
himself to be sworn, and could therefore in no sense be regarded as a person 
exorcising an office or franchise {R. v. J<me» (1873), 28 L. T. 270). See also 
Be Armatrong (1856), 25 L. J. (q. b.) 238, where an information was refused, 
the defendant having done nothing raoie than to merely allow his name to 
remain on the burgess roll, from which it was desired by the relator to remove 
him. Similarly, in B. v. Slatter (1840), 11 Ad. & El. 606, where it appeared that 
the defendant had been elected a town councillor, but that ho had not been in 
office de facto, i othaviim made the declaration under the Municipal Corporations 
Act, 1835 (5 lie 6 Will. 4, c. 76), s. 60, which replaced tho old process of 
swearing in, tho rule was dischar^d, no user of the office having boon shown. 

(h) R. V. Ponsmbg (17o6b 1 Ves. 1 ; R. v. Pepper (1838), 7 Ad. & El. 745. 

(c) R. V. I'ate (1803), 4 East, 387, where the defendant had been swom in as 
R town councillor, and although the ceremony of swearing in was defective in 
law, it was nevertheless held Uiat the defendant, having not merely claimed to 
take the oath, but having actually taken it in a way ho thought sufficient, was 
a proper subject for a quo warranto information. 

(tf) Compare R. v. Waiter, aupra ; R. v. Taie, supra. 

(e) B, V. Whitaell, aupra, where the defendant was shown to have claimed^ not 
to exercise the office of sheriff, but only to take the oaths of offioe. 

(/) B. V. Tidp, [1892] 2 Q. B. 179, where the defendant was required to show 
by what authority he claimed to exercise tho office of vestry clerk, the oUection 
being that bo already held the incompatible office of churchwarden. Imo also 
B. v. Jonea, aupra. 

(b) B, T. Warlow (1813), 2 M. & S. 76. Compare B. v. WiUiama (1894), 64 
L. J. (m. 0.) 34. 
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the proceeding is to displace the defendant in such a manner as to 
leave the olTice open for another party to claim it, and not merely 
to create a vacancy to be filled up by an election (/t), the rule may 
be made absolute when the resignation took place before the rule 
nisi was obtained. An information will not be granted for the 
purpose of trying the right to an office which is no longer in 
existence (i). 

267. If the office is in fact full the proper method of questioning 
the holder’s title thereto is to proceed by means of an information 
in the nature of a quo warranto against the holder of the office (A;). 

268. Where it is provided by statute that election to a municipal 
office is to be questioned by an election petition (Z), an information 
in the nature of a quo wairanto will not lie, and proceedings by 
way of quo warranto have accordingly been abolished in respect of 
such offices (m). Although the statutory provisions displace qiM 
wairanto as a remedy in cases within their scope, nevertheless 
procedure by way of qiu) warranto remains applicable to all cases 


(A) B. V. Blizard (1866), 7 B. & S. 922, where it was pointed out by the court 
that if the proceedings were merely to vacate the office to make way for a new 
election tho resignation would serve as well as removal by a qno warranto; but 
that a disclaimer by the defendant or judgment for the Crown on a quo 
warranto proceeding* would leave it open to tho relator to claim tho office in 
question, which was that of town councillor. 

(t) It. v. Saunders (1802), 3 East, 119, where, the corporation liaving been 
dissolved, tho dcfcndtint claimed, os a late aldoi’inan thereof, to be returning 
officer in a jiarliamentary election, and it was held tliat as there woie no civil 
rights in controversy, the office being no longer in existence, the court could not 
intorfoio ; Jie llama (1837), 6 Ad. & El. 47o, whole the defendant was a late 
town cloik who had been removed by tho council at the time of tho Municipal 
Corporations Act, 1830 (5 & 6 Will. 4, c. 76), ami who claimed compensation 
under s. 66 of that Act, and it was laid down that an information could not be 
granted to try tho title to an office which was determined. Compare B. v. New 
Badnor Aldermen (1709), 2 Keuy. 498. 

(/c) B. V. CtMwater Corporation (1788), 2 Term Eep. 259, where tho application 
was for a mandamus to admit a coitaiu person to tho office of recorder mstead of 
tho poreon who had been admitted, tho object being to try the validity of the 
election ; B. v. Derby Corporatum (1837), 7 Ad. & El. 419, whore an unsuccessful 
caiididato for the position of councillor of a borough attempted to displitoe a 
successful rival who had been declared elected, and had been admitted to the 
ullico, by upj)lyiiig for a mandamus to administer to the unsuccessful candidate 
tho declarations necessary to qualify him for tho office. See also Frost v. Chest&r 
Corjioration (1855), 5 E. A B. 631 ; B. v. St. Martin* s-in-the- Fields Guardians 
(1851), 17 Q. B. 149, whore the application was for a mandamus to elect the 
clerk to fjio board of guardians, the office being full ; R. v. Deedle (1834), 3 Ad. 
& liU 467, where, in order to impugn an election to a body of Streets Com- 
missioners, a mandamus was asked for and refused commanding tho entry of 
another candidate’s name as the poison elected, instead of the person who had 
been declared elected ; B. v. Winchester Corpoiatiom. (1837), 7 Ad. «&: El. 215 ; 
R. V. Iticketta (1838), 3 Nev. & P. (q. J3.) 151 ; B. v. Phtppen (1838), 7 Ad. & El. 
.966; B. V. Oxford Corporation (1837), 6 Ad. & El. 349; R. v. Letka Corporation 
(1841), 11 Ad. & El. 612; Frost v. Chester Corporation, supra. As to when a 
mandamus is an appropriate remedy, see p. 79, ante; and see, generally, title 
CoBruiiATiONS, Vol. Vlil., pp. 326, ‘333. 

(Z) See title Elections. 

( 7 ) 1 ) B. v. Morton, [1892] 1 Q. B. 39 ; see also B. v. Miles, Ex parte Cole (1895), 
69 J. P. 407, and Municipal Corporations Act, 1882 (46 & 46 Yict. c. 60), s. 87; 
Local Government Act, 1894 (66 & 57 Viet. 0 . 73), s. 48. 
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outside that category. So, although an election petition is the 
proper remedy when an election is objected to on the ground that 
the person whose election is questioned was, at the time of the 
election, disqualified, yet the remedy by quo warranto is left 
untouched where a prson becomes disqualified after election, or 
whore there is a continuing disqualification— in other words, where 
the objection is a continuous holding of the office by the person 
disqualified (n). 

269. An information in the nature of a quo warranto is not an 
appropriate form of procedure where the office in question is of an 
eleemosynary character. Accordingly, an information will be refused 
in respect of the office of master of a hospital and free school, 
which institution is a private charitable foundation, and the right 
of appointment to offices therein is in governors who are private 
and not public functionaries. Moreover, it is immaterial that a 
charter of incorporation for the institution has been obtained from 
the Crown (o). 

For the same reason a quo waiTauto information is not an 
appropriate procedure in respect of such an office as that of 
committeeman of the Licensed Victuallers’ Association (p). 

270. Again, quo warranto proceedings will not be permitted for 
the purpose of attacking the legality of a charter of incorporation 
p'anted to a town through an officer appointed thereunder. Accord- 
ingly, an information in the nature of a quo warranto calling upon 
the defendant to show by what authority he claims to bo coroner of 
a borough, on the ground that the borough charter has not been 
properly granted, will be refused (q) ; as also if the mayor of a 
borough is made the defendant for a similar purpose (/*), as the real 
object is not to test the validity of the appointment, but to call in 
question the charter of incorporation. 

271. The principles which determine whether or not a quo 
n arranto information will lie in respect of a corporate office apply. 


(/») R . V. Vt - er , [1903] 2 K. B. 693, wLero tlio defendant was called upon to sliow 
l)V what authority he claimed to hold the ofiice of councillor of a borough, tho 
objection being that ho was a bankrupt, and therefore disqualified by reatjon of 
the Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 32, wMch provides that a 
bankrupt shall be disqualiGed for “being elected to or liobling or exercising the 
office of mayor, alderman, or councillor,” and it was hold that, although an 
election petition would have been the appropriate remedy for objecting to tlie 
election, yet the remedy by quo warranto had not been taken away in other 
cases, as here, where tho disqualification was in respect of holding or exercising 
the office, as well as being elected thereto. As to quallQcation for municipal 
see titles Eijeotions; Local Goveiinmp:nt. 

(o) R. V. (1846), 8 Q. B. 946; followed in R. v. Awhintok (1891), 

28 L. R. Ir. 404, where tho office in question was that of spgoon or phvsiciau 
to an hospital founded by private persons and afterwards incoi-poratod by Act 
of Parliament. Compare R. v. Gregory (1772), cited at 4 Term Bep. 240, n., 
where it was held that a quo warranto information would not lie for the purpose 
of trying the validity of an election to a fellowship of a college. As to tlie 
officers of charitable institutions, see title Charities, Vol. IV., p. 247. 

(p) Ex parte Smith {Abel) (1863), 8 L. T. 458. 

(g) R. v. Taylor (1840). 11 Ad. & EL 949. 

(r) R. V. Jonet (1863), 8 L. T. 503. 
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Beot. 5. go far as is possible, to other franchises. Thus, an application lor 
Quo an information calling upon the defendant to show by what authority 
Warranto, he has made and set up a franchise of a private nature will be 
refused («). And a qtio warranto information is not the pro^r 
procedure by wliich to try the question whether or not a franchise 
is properly exercised in respect of which there could be no judgment 
of ouster or which could not be seized with the King’s hands («). 

DiBcretiou o* 272. When the title to a corporate office is in question the court 
the court. ^ill not grant leave to file a quo warranto information as a 
matter of course simply because a reasonable doubt as to the legal 
validity of the title is shown. It is wholly within the discretion of 
the court to grant or refuse an information in such case, and 
the court will take into consideration the consequences which would 
be likely to follow should the information be granted, and also all 
the circumstances of the application (a). 

The court will accordingly refuse to disturb the peace and quiet 
of a corporation by granting leave to file an information where 
to do so would be merely vexatious, as where there has been an 
irregularity in the election to the office which is without any 
material result (i), or which cannot be shown to have been pro- 
ductive of harm (c). Again, whore the circumstances of the 
application are such as to throw suspicion upon the motives of the 
relator, the court will not grant an information the consequences 
of which may be to dissolve the corporation (d ) ; nor where there is 
ground for supposing that the relator is not the real prosecutor 


(«) Lowtlier's (Sir Wm.) Cafe (1725), 2 Ld. Baym. 1409, whiiro tlio piocoodmgs 
woro in respect uf haviug set np a warren. 

(i) B.v. Durham Jueticea, Ez yarie Sunderland Juaikee (I860), 2 L. T. .'J72, 
where the question was whether or not a bench of justices had the exclusive 
right of granting ale-house licences. *‘In case of judgment for the lung, for 
that the party is entitled to no such franchise, or hath disused or abused it, 
the franchise is either seised into the King’s hands, to be granted out again to 
whomever ho shall please ; or, if it be not such a franchise as may subsist in the 
liands of the Crown, there is merely judgment of ouster, to turn out the party 
who usurped it ” (8 Bl. Com. 268). Tor a list of miscellanoous franchises for 
which quo warranto has lain, soo Co. Ent. (“ Quo Warranto ”), p. 627. 

(a) It. V. Wardroper (17 Q(i), 4 Burr. 1963 ; It. v. Dawea (1767), 4 Buit. 1022; 
It. V. Sargent (1793), 6 Term Bop. 466 ; It v. Siacei/ (1785), 1 Term Hep. 1 ; It. v. 
Furry (1837), 6 Ad. & EL 810; /?. v. Trevem?} (1819), 2 B. & Aid. 339; B. v. 
Couaina (1873), L. B, 8 Q. B. 216. 

(b) It. V. Ward (1873), "li. B. 8 Q. B. 210, whore Bla.okbuiin, J., said at 
p. 213, refeiTing to stat. (1093) 4 & 6 Will. & Mar. c. 18, s. 2, “the very object of 
roquiriug the information to be filed only with the express order of the Queen’s 
Bench made in open coi^ was that the court might in its discretion refuse to 
file an information when it would be vexatious to do so.’* The application was 
in respect of the office of member of a local board of health, and the objootion 
was mat the defendant was chairman and therefore returning officer, and 
accordingly ineligible as a candidate. The court found that the mistake had 

. produced no material result, inasmuch as the some person would have been 
chosen had! the election been conducted on strictly regular lines, and refused to 
disturb the peace of the district by filing an information. Blacksuan, J., added, 
however, that the decision would not apply when the chairman wilfuUy and 
oontumaciously acted in his own election. 

(c) B. V. Couaina (1873), L. B. 8 Q. B. 216 ; see also Bradley v. Sylvetter (1871), 
25 L. T. 459,atp. 460. 

(d) B. V. Trevenen (1819), 2 B. & Aid. 339, 479. 
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but is the instrument of other persons who are incompetent as Ssct. 6. 

relators («), or that he is applying in collusion with strangers (/). Quo 
But an information will not be refused simply because its effect Warranto, 
would bo to dissolve the corporation (gr), nor only because a person, 
not a member of the corporation, has been furnishing the means of 
carrying on proceedings (h), nor merely because the application is a 
friendly proceeding (i). 

Sttb-Sbot. 3.— “TTAo may apply /or a Quo Warranto Information* 

273. An information calling upon a corporation, or a number of The Attorney, 
individuals claiming to be a corporation, to show cause by what 
authority they, as an aggregate body, claim to act as a corporation, 

can only be filed ex officio by the Attorney-General on behalf of the 
Crown, and not by a private relator (/c). 

274. A private relator may apply for an information against the Private 
several members of a corporation on grounds affecting their indi- 
vidual titles, to show by what authority they respectively claim to 
exercise their individual functions (Z). In order that the right to 
offices and franchises in corporations and boroughs might bo 
speedily tried and determined it was provided by statute (a) that an 
information in the nature of a qm wmranto might be exhibited at 

the relation of any person against persons intruding into or unlaw- 
fully holding and executing the offices of mayors, bailiffs, port- 
reeves, and other offices within cities, towns, corporate boroughs 
and places in England and Wales, and the provisions of the statute 
have been held to apply to corporate offices though not in a municipal 
corporation, but not to offices of a gt«i 8 i-cor 2 )orate' nature in a 
non -corporate district {h). 

275. A private relator must have some interest in the election he interest 
impeaches (c). To attach the possessor of an office in the corporation 

(c) R. V. Cndlipp (1796), 6 Term Rep. 503. 

(/) R.y. Trevmen (1810), 2 B. & Aid. 339, 479. 

'g) E. V. Parry (1837), 6 Ad. & El. 810 ; E. v. Morris (1803), 3 East, 213. 

(h) E. V. Wakehn (1830), 1 B. & Ad. 50. 

(0 E. y. Marshall (1817), 2 Chit. 370. 

(A) E. V. Carmarthen Corporation (1759), 2 Burr. 869 ; E, v. Ogden (1829), 10 
B, & C. 230 ; and see E. y. Staples (1867), 9 B. & S. 928, n. 

S E. y. Carmarthen Corporation, supra; E.y. (1880), 5 Ad. & El. 61S 
llowa that whore the same objection applies to every member of the corpora- 
tion (as in E. v. IFA/fr, supra), a private rmator can in effect assail the whole 
corporation, and the information will not be refused simply because to grant it 
involves the possible dissolution of the corporation {ibid., per Williams, J., at 
p. 619). 

(tt) 9 Ann. o. 25 (1710), preamble and s. 4. 

(6) See iZ. v. Raclchouse (l867), 7 B. & S. 911, at p. 920; and R. v. MKay 
(1826), 6 B. & 0. at p. 646. 

(ft) E.y* Briggs (1864), 11 L. T. 372, per OnoMPTON, J , at p. 372: ‘‘The 
object of haying a relator who has an interest is that a mere man of straw 
should not be put forward " ; E. v. Thirlwind (1864), 33_L. J. (Q. B.) 171, where 
it was held that for the relator to describe himself m hie affidavit as “ I, A. B. 
of Bolton, tailor” was insufficient as disclosing no adequate interest in the 
election which was in g^uestion. There may, however, be two or more relators, 
and it seems that the information will be granted at the instance of any one of 
them who is duly qualified, although the others ere incompetent (see Cole, 

Quo Warranto, 172). 
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of a borough the relator need not be a burgess. He has a 8uf< 
ficient interest if he is an inhabitant subject to the government 
of the corporation (d). Also the owner of rated property in the 
town has sufficient interest in the election of the corporation 
thereof to be a good relator, even though he is not qualified to 
vote (tf). 

276. The qualification of a person to act as relator can be 
successfully impeached if it can be shown that, at the time, he 
acquiesced in the election to wliich he objects (/) ; or that he has 
concurred in another election of like kind with that to which ho 
objects, and which was subject to the same objection (^z) ; or that 
ho stands in the same situation as the defendant, so that he would 
have no title to his own office if his objection to the defendant's 
election were successful (k) ; or that he is raising an objection 
w'hich might have been put forw-ard against liimself at a previous 
election (tj ; or that, while cognisant of the objection to the defen- 
dant’s election, he voluntarily so acted in an oflicial capacity as to 
enable tbe defendant to exercise the office (k). It is a fatal objec- 
tion to a relator that he was a party to an agreement made by the 
corporation, of which he was a member, not to enforce the bye-law 
which he invokes in support of his apjdication(Z); or that, while 
legal advisor to the defendant, he has, since the latter has exercised 
the office in question, advised him that his election was good (w). 

A relator is not disqualified from making an application for 
a qm warranto information because he has attended corporation 
meetings at wliich the defendant was jn-esent in his official capacity 
during the period following tho latter’s election, provided he is not 
shown to have concurred in such election (?t). Nor can it he 
objected that the relator concurred iu an election if he can show 
that he did so in ignorance of the circumstances which are alleged 
to render it invalid (o). 

On special circumstances being shown, a new relator may be 
substituted for the original one(20. 


(d) n. V. JMijt (1819), 2 B. & Aid. 344, n. ; 11. v. Parry (1837), 6 Ad. & EJ. 
810; It. V. Quay/e (1840), 11 Ad. & El. 508; and seo It. v. Wells (ISOa'i, 43 
W. ll. 576. 

(«) It. V. Briggs (1861), 11 L. T. 372. 

If) It. V. 2VCTerjen(1819), 2 B. Aid. 339; R. v. Stacey (1785), 1 Term Rep. 1; 
and compare R. v. Smith (1790), 3 Term Rep. 573. 

[g) R. V. Parhjn (1831),' 1 B. & Ad. 690 ; R. y. Symmons (1791), 4 Term Rop. 
223. 

(A) R.-v, Cudlipp (1706), 6 .Term Rep. 503 ; R. v. Bond (1788), 2 Tenn Rep. 
707, where the defendant was called upon to show by vrhat authority he 
exectited the oliico of a free burgoss, on the ground that he had been improperly 
sworn in, and it appeared that tho relator had been sworn in at the same time 
and in the same way ," see also R. v. Covodl (1825), 6 Dow. & By. (k. n.) 336. 

(i) R. T. Lofthouse (1866), 7 B. & S. 447. 

(k) R. V, Oreene (1842), 2 Gal. & Day. 24. 

(Z) R. y. Mortloclc (1789), 3 Term Rop. 300. 

(m) R. y. Payne (1818), 2 Chit. 369. 

(w) R. y. Benney (1831), 1 B. & Ad. 684 ; R, y. Clarke (1800), 1 East, 88. 

(o) R. y. Slythe (1827), 9 Dow. & By. (k. b.) 226 ; and see R. y. Morris (1803), 3 
East, 213. 

{p) drown Office Buies, r. 46; see R y. Alderson (1839), 11 Ad. & El. 3, 
where the circumstance that the same attorney acted on both sides induced the 
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Sub-Seot. 4. — Limitation as to Tims for Quo Warranto P7'oceedinga. 

277. An application for an information in the nature of a qm 
warranto against any person claiming to hold a corporate office 
must be made before the expiration of twelve months from the time 
when he became disqualified after election ( 7 ), counting from the 
day following that on which the disqualification began (r). The 
same limitation of time applies in respect of the offices of chairman, 
member, committeeman, or officer of a county council (a). 

In cases not within the scope of the above provisions it would 
appear that the court may still exorcise its discretion as to the time 
within which an information in the nature of a quo watranto is to 
be applied for {h ) ; and, in the case of an annual office, an applica- 
tion for an information may bo rejected if not made within the 
year (c), although six years will be the most usual limit {q). 

278. Every municipal election not called in question within 
twelve months after the election, either by election petition or by 
information in the nature of a quo warranto, is to be deemed 
to have been to all intents a good and valid election (r/). 


court to transfer the conduct of the prosecution from the original relator to 
another person concerned with the proceeding. 

(y) Municipal Corporations Act, 1882 (4u & 40 Viet. c. 50), s. 226, repealing 
and le-enaoting the Municipal Uorpoiations (General) Act, 1837 (7 Will. 4 iV; 
1 Vict. c. 78), s. 23. Por instances of the application of the nile, see Ex parte 
Jlir/cbcck (1874), L. It. 9 Q. U. 256 ; R. r. Francis (18.)2), 18 Q. 13. 626. So 
long ago as 1766, in the IVtnchelsea Catises (1766), 4 Burr. 1963, the court 
thought it necessary to fix a period after which quiet possession of an office 
should not be disturbed, and laid it down that alter twenty years’ unimpoached 
possession of a corporate franchise no rule ought to bo granted against a person 
in possession. For instancos of the application of the rule in this shape, see R. 
T. Nfwling (1789), 3 Term Rep. 310; R. v. Bond (1788^, 2 Term llep. 767. 
This rule was reconsidered in R. v. IJtcTcen (1791), 4 Term Rep. 282, and 
the court then resolved to limit its discretion in record to tho granting of 
applications of this nature to six years. The six years’ Emit was given statutory 
sanction in slat. (1792) 32 Goo. 3, c. 68, which Aot was repealed by the Statute 
Ijaw Revision Act, 1887 (50 & 61 Vict. c. .69), having boon previously repealed 
by the Municipal Corporations Act, 1882 (46 & 46 Vict. c. 60), as to boroughs 
within that Act. 

(r) Municipal Corporations Aot, 1882 (45 & 46 Vict. c. 50), s. 230. 

(а) Local Government Act, 1888 (51 & 62 Vict. c. 41), s, 75. 

(б) In R. V. Brooks (1828), 8 B. & C. 321, the court, in the exercise of its 
discretion, and without deciding whether tlie case was within stat. (1792) 32 Goo. 3, 
c. 68 (see note (y), supra), refused a quo warranto iutormatioa where tho defendant 
had exercised a corporate office for more than six years. 

(c) R. V. //odson (1842), dted at 4 a B. 648, n. ; R. v. Anderson (1842), 2 
Gal, & Dav. 113. 

(d) Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50), s. 73. This section 
provides a remedy for the difficulty which arose in the case of derivative titles, 
for which see R. v. Breece (1843), 6 Q. B. 94, where a rule w^ asked for against 
the mayor of a borough within twelve months of his election, on the CTO^d 
that his aldeimanic title, on which his title of mayor was founded, was defective, 
though more than twelve months had elapsed emce his election to the office of 
alderman, and no question could therefore bo raised in regard thereto by reason 
of the Municipal Corporations (General) Act, 1837 (7 Will. 4 & 1 Vict. c. 78), 
s. 23, and the lule was refused. In R. v. Stokes (1813), 2 M. & S. 71, the same 
question arose, but the decision is not clear ; see also £• v. Peacock (1792), 4 
Term Eep. 684 ; and see title Eleotions. 
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Sub-Sect. 6 . — Procedure. 

279. With the exception of ex-officio informations filed by the 
Attorney-General on behalf of the Crown, no information in the 
nature of a quo warranto can be filed without the express order 
of the King’s Bench Division of the High Court made in open 
court (e). 

The application for an information is by motion to a divisional 
court for an order nwi, except in cases where it is made ex ojicio or 
in respect of a corporate ofiice within the meaning of the Municipal 
Corporations Act, 1882 (/). In the latter case (jg) the application is 
by ten days’ notice of motion to the person affected thereby (h). 

280. It is essential that, at the time of moving, an affidavit 
should be produced, in which the relator deposes that such motion 
is made at his instance (i). It is not enough to depose, that in case 
the court should order the information to be exhibited it was his 
intention to become the relator, for it is not thereby stated at whose 
instance the application is made (/c). The affidavit must show that 
the relator is duly qualified to act as such (1). If the affidavit of 
the relator alone is insufficient, it may be supported by the affidavits 
of other persons, and the information granted, although such other 
persons may not be qualified to be relators themselves (?n). 

No objection to the defendant’s title, which is not specified in 
the order to show cause or notice of motion, can be raised by the 
relator on ttie pleadings or urged on the motion without the special 
leave of the court or a judge (?i). 

It is not enough to state in the affidavit supporting the applica- 
tion that the defendant is not entitled to the office and that the 
relator is so entitled, for the objections to the defendant’s title are 
not thereby specified (o). The defendant cannot be called upon to 


(<■) Crown Offleo Eulos, 1 906, r. 36, which rule also provides for recognisances. 
The substance of this nilo is found in stat. 4 & 5 Will. & Mar. c. 18, s. 2, which 
Act, though not specifically referring to informations in the nature of gur 
warranto, had been applied to such informations in various reported oases, the 
ground being that tho usurpation of an office or franchise of the Crown 
amounted to a misdemeanour ; see R. v. Hertford Corporation (1700), 1 Salk. 
076 ; R. v. Morgan (1700), 2 Stra. 1042; R. v. Roberts (1831), 2 B. & Ad. 03. 

(/) 45 & 46 Viet. c. 60, s. 225 ; Crown Office Eules, 1906, r. 40. 

\a'\ See p. 132, ante, 

(/i) Crown Office Buies, 1906, r.41 ; see also Municipal Corporations Act, 1832 
(45 & 46 Viet. c. 50), s. 223 (2h For the contents of the notice, see (jrown Office 
Eules, r. 42, and Appendix, Form No. 34. 

(») Crown Office Eules, r. .43, which is reproduced from a mle of court dated 
8th November, 1839 (11 Ad. & El. 2). For form of affidavits and practice as to 
tiling, see iUd., rr. 6—11. 

(/cj R. v. Ilexes (1840), 11 Ad. & El. 103; andcompareE. y. Anderson (1842), 
2 Q. B. 740. 

(l) R. V. Thirlwind (1864), 33 L. J. (q. B.) 171 ; see note (c), p. 135, ante, 

(m) R. Y. Parry (1837), 6 Ad. ^ El. Mo ; R, v. Brame (1836), 4 Ad. & El. 664 j 
B. V. BjmmofM (1791), 4 Term Eep. 223. 

(n) (5rown Office Bales, r. 44. For the original rule made Hilary Term, 
1827, see 6 B. & 0. 267. See also R. v. Thmias (1838), 8 Ad. d; EL 183 ; and 
compare fi. v. Tugwell (1808), L. E. 3 Q. B. 704. 

(o) R. Y. Edge (1848), 12 Q. B. 936. Other cases dealing with the suffloienoy 
or insufficioncy of affidavits used in quo warranto applicanons are R. y. Waiter 
(1840), 11 Ad. & El. 506 ; R. v. Harwood (1802), 2 East, 177; B. v. Blythe (1827), 
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show generally the validity of his election, for the onus is upon the 
relator to show a disqualification in the defendant (p). 

If the substantial ground of the original application fails, an 
information will not be granted on a secondary or supplemental 
ground, which is not the question for the solution of which the rule 
nisi was obtained (q), 

281. The defendant pleads to an information as if it wero a 
statement of claim (r). If he does not intend to defend he may, 
to prevent judgment going by default, enter a disclaimer, upon 
which judgment of ouster may be entered (a). The effect of a dis- 
claimer is the same as the effect of making the rule absolute, inas- 
much as it leaves the office vacant for another party, without the 
necessity of another election (b). 

The prosecutor, in answer to a plea that the defendant has held 
and executed the office or franchise for six years before exhibiting 
the information, may reply any forfeiture, surrender, or avoidance 
by the defendant within that time(c). 

282. The court will refuse to grant a rule nisi upon a second 
application on the same grounds and against the same person, cv(u\ 
though the affidavits in the second application impeach those in the 
first (d). Nor, where a rule has been discharged, will the court 
entertain an application on the same grounds against tlm successor 
in o£dce of the first defendant («). 

283. The court may order the consolidation of several orders 
nisi granted against different persons in respect of the same offices 
on the same grounds, so that one information alone may be 
tried (/). 

284. Tho Eules of the Supremo Court as to appeals and amend- 
ment (r/) apply to all civil jiroceodings on the Crown side, including 


<» Ji. & 0. 240 ; Ji. V. QuayU{mo), 11 Ad. & Kl. u08 ; It. v. Day (1820), 0 H. & i). 
702 ; M. V. Jiolfe (1803), 1 Nev. & M. (k. b.) 773 ; v. Iluy/m (1828) , 7 B. & 0. 
708 ; B, V. Barzey (1815), 4 M. & S 253. 

{p) B. V. Jefferson (1833), 5 B. & Ad. 855, where the rule was discharged 
because, it being alleged that a large proportion of tho votes cast wore bad, it 
was not shown for whom the bad votes were given. 

(o) B. V. Osbourne (1803), 4 East, 327, where the original issue was the proper 
mode of election^ and the secondary issue which it was sought to sot up ou tho 
failure of the primary issue was the length of the notice of election. 

(r) Grown Office liules, r. 123. The pleadings and proceedings are as in an 
action (ibid.). It is not enough for the defoudant to merely traverse the alloga- 
tions in the information ; he must show a good title, or allege that he did not 
exercise office (see B. v. Leigh (1768), 4 Burr. 2143). 

(a) Ibid., r. 48. Eor fonn of dischiimer, see ibid.. Appendix, Forms. No. 35 ; 
and for form of judgment of ouster, see ibid.. Appendix, Forms, No. 36. 

7. V. Blnard £l666), L. It. 2 Q. B. 55 ; and see p. 132, ante. 

S liDwn Office Rules, r. 124 ; and compare note (g), p. 137, ante. 

K. V. Orde (1830), cited at 8 Ad. & El. 420, n. 
i. V. Lantjhwrn (1833), 2 Nev. & M. (k. b.) «18. 

Grown Office Rules, r. 47. This procedure is founded on the Municipal 
Act, 1710 (9 Ann. c. 25), s. 4. For an instance of its application 
under that statute, see B. v. Fo^er (1758), 1 Burr. 573; and oomparo B. v. 
Warlow (1813), 2 M. & S. 75. 

iff) Grown Office Buies, r. 206, applies B. S. 0., Ord. 58 (appeals), and quo 
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Sect. 5. quo wairarito informations, so far as they are relevant (/i) ; and 

Quo pleadings, trial, judgment and execution proceed as in an action (i). 

Warranto. 

Sub-Sect. 6.— Coals. 

Costs. 285 . The court may discharge an order nisi for an information 

with or without costs (A:). !Moreover,.it may in its discretion direct 
the costs to be paid by any party other than the proposed relator 
who joins in the affidavits in support of the application (/). 

A private relator who has obtained judgment is entitled to the 
costs of the prosecution as a matter of course (in). If, however, in 
any information not ex officio the prosecutor does not proceed to 
trial within a year after issue joined, the court may, on motion 
for the same, award the defendant his costs to the amount of 
the recognisances entered into by the prosecutor on filing the 
in formation («). 

Where the defendant resigns or disclaims the court will exercise 
its discretion as to costs (o). 

The Rules of the Supreme Court as to costs apply to quo 
warranto proceedings so far ns they are applicable thereto (p). 

warranto pioceednigs are oxpiessly included. The piovibO to B. S. C., Ord. C8, 
r. 2, that Ord. 58 (appeals) shall not apply quo warranto proceedings is 
therefore virtually repealed. Ci'own Ollico Eules, r. 260, applies E. S. 0., Ord. 28 
(amendment). 

(A) So long ago as 1788 it was hold that a now Uial might be gi anted in quo 
warranto proceedings on the ground that “ of late years a quo warranto informa- 
tion has been considered ineroly in the natuie of a civil proceeding” (/?. v. 
Francis (1788), 2 Term Bop. 481). 

(f) Crown Office Buies, r. 123. In E.y, Effijar (1769), 4 Burr. 2297, it was 
held that a motion to quash an information in the nature of a quo warranto 
was an improper motion. 

(li) See, for instance, R. v. Wardroper (1766), 4 Burr. 1963, whore the rule 
was discharged with costs because the application was unreasonable and 
groundless; R. v. Lewis (1759), 2 Kony. 497, where the result was the some, the 
application being vexatious and founded on perjury. See also R. y. Carter 
(1904), 68 J. P. 466. 

(0 Crown Office Buies, r. 45, which embodies the practice followed in R. v. 
(7/esn« (1843), 4 Q. B. 646, whore, a rule nisi having been discharged, and it 
appearing that the relator, who was unable to pay the costs, had beou procured 
to make the apidication by another person, tho court ordered the p.arty so 
promoting tho application to pay the aists. 

(m) R. V. Dudley (1840), 4 Jur. 915, whero^ it was hold that he was also 
entitled to the costs of an interlocutory motion in which he had not been 
successful. Seo also R. v. Am^ry (17931, T Anst. 178, H. L. 

(«) Clown Office Buies, it. 35, 38; Ballard v. Halliwdl (1896), 65 L. J. (q. b.) 
.332, whore a notice of -application for an infoiination had been made under the 
Municipal Corporations Act, 1882 (45 & 46 Viet. c. 60), s. 225, but before the 
applicaUoD could bo hoard the ajiplicant gave notice of aliandonniont, and it 
was held that tho defendant must have his costs. 

{()) R. v. Blizurd (1866), L. B. 2 Q. B. 55, whoie the relator was glvon tho 
costs of the infoimation and disclaimer only, not the costs of the rule, the 
defendant having resigned bofoie the rule nist was dbtuined; R. v. Ildt (1818), 
. 2 Chit. 366, where, in the siiecial circumstances of the case, the court allowed a 
disclaimer to be entered without costs ; R. v. Newcomle (1866), 15 W. B. 108, 
where the rule was made absolute without costs, tlio defendant having resigned 
as soon as the rule had been obtained without showing cause ; R. v. May (1851), 
20 Jj. J. (q. b.) 268, whero the defendant was allowed to escape costs if within 
a week he made a valid resignation or at his own expense put in a valid 
disclaimer; and con^are R. v. Eamahaw (1863), 22 L. J. (q. b.) 174. 

(p) Crown Office Buies, r. 261, applying B. S. 0., Ord. 65 (costs). 
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Sect. 6. — Prohibition, 

Sub-Seot. 1. — In Oenerak 

286 . The writ of prohibition (q) is a prerogative writ, issuing out 
of the High Court of Justice (r), and directed to an ecclesiastical or 
inferior temporal court (a), which forbids such court to continue 
proceedings therein in excess of its jurisdiction or in contravention 
of the laws of the land (0* 

287 . Besides the ordinary peremptory writ of prohibition a writ 
may also be granted quoiisqiie (u), that is, until the inferior court 
alters its decision ; this form of writ is applicable when a right has 
been denied or perverted, such as the denial of a copy of the “ libel ” 
in an ecclesiastical case, and possibly when in an ecclesiastical court 
evidence is refused which by the common law ought to be 
admitted (x). This form is not applicable where a valid plea has 
been refused or a defence on the merits has been rejected (a). 

288 . With certain exceptions (i), the issue of the WTit of pro- 
hibition, though not of course, is of right and not discretionary, 
and the superior court cannot refuse to enforce public order in the 
administration of the law by the denial of a grant of the writ (c) ,* • 
smallness of the matter in dispute and delay on the part of the 
applicant are not in themselves grounds for a refusal (d). The writ, 

(<j) Soe Com. Dif?. tit. Prohibition ; liac. Abr. tit. Proliil>itiou ; 3 Bl. Com. 
p. 112. Soe also Muckonochie v. Pmzanu {Lord) (1881), 6 Ax)p. Cas. 424, and 
p. 142, post, 

(r) See p. 162, post. The writ was issued originally only out of tho King’s 
Bench, as it was tho Kinf^s prerogjitivo writ. In Com. l)ig. tit. Prohibition, it 
ib stated that in prohibition there is, fiist, “ contempt of the Crown ” ; and, 
secondly, “damage to tho party.” In Baa Abr. tit. l^ohibition, it is said that 
the siiporior courte of 'Westminster have a snpei’in tendency over all inferior courts 
and may in all cases of innovation etc. awaid a prohibition ; prohibitions do not 
import that the ecclesiastical or iufeiior tiibunals are “ aha than tho King’s 
courts,” but signify that the cause is prohibited “ ad aliud exaTnen^* and that 
in the infeiior court it is “ contra coronam et dignitatem regiam." As to inferior 
courts, see title Courts, Vol. IX., p. 11. 

(«) See p. 149 ,jd<w<; and title Courts, Vol. IX., pp. 14, 15; Judicature Act, 
1873 (36 & 37 "Viet. c. 66), s. 24 (.v), “No cause or proceeding at any time 
pending in the Uigli Couri; or before tho Court of Appeal shall be restrained 
by prohibition” ; but this, of course, does not aifeot a stay of proceedings by 
other means. 

(i) See p. 142, post. 

(w) Anon, (1704), 6 Mod. Rep. 308; London Corporation v. Cox (1867), L. B, 

2 U. L. 239, per "VVilles, J., at p. 276 ; and Bao. Abr., Vol. VI., p. 678. 

(as) White v. Steele (1862), 13 C. B. (n. s.) 231, per Willes, J. 

(o) lUd, 

(J) As to these, see pp. 147, 148, post. 

(c) The writ is said to be “«» dtbito pistitioe** ; compare Harder v. Veley 
(1841), 12 Ad. & El. 233, Ex. Ch. ; De Ilahr v. Portugal {Queen), Wadsioorth v. 
Spain (^uem) (1851), 17 Q. B. 171, per Lord Campbell, C.J., at p. 214 ; London 
Corporation v. Cox, supra, per Willes, J., at p. 278; Clarke v. Bradlaagh 
(1881), 8 Q. B. D. 63, C. A. ; Farqukarson v. Morgan, (1894] 1 Q. B. 552, 
0. A., where Lord IIalsbury, in his judgment in tho Court of Appeal, felt 
bound to grant tho writ, although the applicant had no merits. It has always 
been the policy of our law to keep inferior courts strictly within their proper 
sphere of jurisdiction (ibid., per DaveT, L.J., at p. 6G0). Soe also JaiMon 
V. Beaumont (1865), 11 Exch. 300. 

(d) Worthington v. Jeffries (1875), L. E. 10 C. P. 379 ; approved in Ellis 
Fleming (1876), 1 0. P. D. 237. 
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however, cannot be claimed, as of right, unless the defect of juris- 
diction is clear (e), nor will it, as a rule, be granted where an 
amendment in a plea will cure the alleged defect (/). 

Sub-Sect. 2. — Orounda of Prohibition, 

289 . Prollibilion lies not only for excess of or absence of juris- 
diction, but also for the contravention of some statute or the 
principles of the common law {g) ; it does not, however, lie to correct 
the course, practice, or procedure of an inferior tribunal, or a wrong 
decision oti the merits of proceedings {li). 

(») Re Birch (185o), lo C. B. 743; ond compare Ricardo v. Maidenhead Local 
Board of IJeallh (ISoT), 27 Ti. J. (m. 0.) 73, where, however, a jirohibition was 
a»ked for after judgment but before enforcement: in this case there was an 
altoinafivo lemcdy. See also Taylor v. Nuholls (1876), 1 C. P. D. 242 ; and com- 
paio The Charkie/i (IHlii), L. E. 8 Q. B. 197, where prohibition was refused where 
the Court of Admiralty had decided a difficult point of intoinatioual law. 

(/) Blunt V. Harwood '1838), S Ad. & El. 610, where leave was given to 
amend a libel ” by alleging a sufficient notice for the purpose of a rate. 

[g) AlocJconoclne v. Beuzawe {Lord) p881), 6 App. Cas. 424, per Lord 
SBL^^OK^E, jj.O., at p. 431. and mr Lord BLAClCBUJm, at p. 413 ; IWcy v. Burder 
(1841), 12 Ad. & El. 265, Ex. Ch., yer Tindal, O.J., at p. 312; Qonld v. Oapper 
(1804), 5 East. .‘545, per Lord Ellen B oiiouoir, O.J., at p. 361 ; this principle 
seems now to bo clear, although ijuestioned m Ilmne v. Camden {Earl) (1796L 
2 Uy. Bl. o33, Tl. Ij., and doubled by Bulluu, J., in Full v. Untchina (1776), 
2 Oowp. 422, as to which, see p. 146, fiost, Sco also White v. Steele (186‘2), 1-3 
0. B. (n. 8.) 231, }>er Willes, J., at p. 265, as to the grant of prohibition 
where evidorce wliich at common law should have been received is refused 
by the eoclnsiastii «1 court. 

{h) MacKoian'lue \. Benzame {Lord), aupra, where it was hold that the 
soutonco of 6u^pen8lon from a benefico, which can only be pronounced by an 
ecclesiastical couit, will not, if legular, bo prohibited, although it affects 
temporal rights; Re Duvford (1848), 12 Jur. 361, where it was held that the 
more leceipt of iinjiropcr evidence iu an inferior court is no ground of prohibi- 
tion ; but the case is olhcrwiso if evidence is received contrary to tlie terms of 
a statute ; compare It. v. (jlremwich County Court Judge (1888), 60 L. T. 248, 
C!. A., where it was held that an eiToneous decision as to the admissibility or the 
absence of evidence is no gi’ound for a prohibition. Prohibition will not lie 
where a question of time moicly is involved (ZiarAcr v. Palmer (1881), 8 Q. B. D. 
9, per Obove, J., at p, 11). 

Prohibition will not ho granted for a slip or defect in the foini of a jud^ont 
of an inferior court, which can bo appealed against {Enright v. Penzaiice (Lord) 
(1882), 7 App. Cas. 240) ; nor for the fact that the chancellc'c of a diocese has 
not, when lefpiosted, consulted his bishop before judgment (/?. v. Tristram {pr.\ 
[1001] 2 K. ]J. 141) ; nor for tho wTongfiil admission without proof of a claim or 
the wrongful striking out of a oountorclairn by tho registrar of a county oouit 
{Hooper y. //»W, [1894] 1 Q. B. 659, 0. A.) ; nor after judgment on an objection 
to the jurisdiction of .an inferior court that the defendant was not domiciled 
in Eng4nd {Ex parte Michael (1872), 41 L. J. (q. b.) 349). Hcc also title OouifTy 
COUBTS, Vol. yilL, pp. 611—614. 

If a judge in deciding whether he has power to specially certify for costs 
decides wrongly, tliis is not the subject of prohibition {Fart'ow v. Hagvua (1864), 
33 L. J. (ex.) 258) ; nor is the grant of costs in tho Mayor’s Court on a iugher 
scale, without the statement of reasons, ns ordered by the statute ( R. v. London 
Corporation and Stock (18U3), 69 L. T. 721); but a piohibition will be granted 
for the total absence of a certificate in such circumsbinces {Howard v. Graves 
(1885), 52 L. T. 658). Prohibition has also been granted where the judge 
of an inferior couit attempted to impose (illegally) a leference on parties without 
their consent in a matter in wluch the court itself had jurisdiction {Re London 
Scottish Permanent Buildinq Society {l%Q'i), 63 L. J. (q, b.) 112). Prohibition also 
lies whore by improper splitting up of a daim jurisdiction has'pnmd facie been 
given to an inferior court {Re Aykroyd^ Orirnhlii v. Aykroyd (1848), I £xch. 479). 
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Prohibition lies against a judge of an inferior court where such 
judge is interested in the suit (i) ; it is also granted where the judge 
of such court (not merely by way of correcting a slip in the drawing 
up of an order) alters or rescinds his judgment (/c), or, on application 
for new trial in the county court, enters judgment for the 
applicant (/). 

The court, in deciding whether or not to grant a writ of pro- 
hibition, will not be fettered by the fact that an alternative remedy 
exists to correct the absence or excess of jurisdiction (m), or an 
appeal lies against such absence or excess (n), or because an appeal 
against such absence or excess has already failed (o). Similarly the 
fact that an appeal on the merits of the case has already failed (;>), 
or that the party applying for prohibition has himself initiated the 
proceedings in the inferior court ((?), is not material to the decision 
of the court to grant or to refuse the writ. 

Prohibition will not be granted unless there is a material question 
involved (r) ; on the other hand, a claim framed for a cause of action 
not within the jurisdiction under colour of another cause of action 
which is within the jurisdiction is subject to piohibition (s). 


(t) Ex parte Medwin (18t53), 1 E. & B. 609; EnncB v. Grand Junction Canal 
Co, (1852), 3 H. L. Caa. 759, per Paiike, B., at p. 785; compare Herjeant v. 
Dale (1877), 2 Q. B. D. 558, as to a bishop acting under the Public Worship 
Regulation Act, 1874 (37 & 38 Viet. o. 85), where he was interested in the 
patronage of a living, and where prohibition was granted against the Court of 
Arches. For the degree of interest, other than pecuniary, necessary to dis- 
qualify, see R. V. Farrant (1887), 20 Q. B. D. 68 (whore the fact of a magish’ate 
being subpoenaed was held not to disqualify him from sitting); and title 
MaGISTBATES. 

(A) lie Lmdon Scottish Permanent Building Society (1893), 63 L. J. (q. b.) 112 ; 
Sweetlandy. Turkish Cigarette Co, (1899), 47 W. R. 611. The judge is (after 
judgment) functue officw. See also The Reexpia^ Gordon v. Framxs (1893), 9 
T. f . R. 535,0. A.; Irving v. Aeleew (1870), 39 L. J. (q. B.) 118; Re Jones v. 
Jones (1848), 17 L. J. (q. b.) 170, jtier Coleridge, J., at p. 171: "I do not say 
but what a judge may alter his judgment the same day and at the same court” 
See titles Counit Court, Vol. VIII., p. 611 ; Courts, Yol. IX., p. 13. 

(J) Robinson v. Fawcett and Firth, [1901] 2 K. B. 326 ; see County Courts Acts, 
1888 (61 & 62 Viot. o. 43), s. 93 ; and title County Courts, Vol. VlII., p. 611. 

(nx) Channel Coaling Co. v. Ross, [1907] 1 K. B. 145, where the County Court 
Rules provided a remedy for illegal service out of the jurisdiction, 

(n) Vdey v. Burder (1841), 12 Ad. & El. 265, Ex. Ch.; Whde v. Steele (1862), 13 
0. B. (n. 8.) 231. See, however. Barker V. Palmer (1881), 10 Q. B. I). 9, per 
Grove, J., holding that the right to prohibition does not oust the right to appeal. 
This was followed m Sweetland v. Turkish Cigarette Cb., supra. 

(o) Devonshire {Duke) v. Foott (1871), 5 I. R. Eq. 314, whore a prohibition was 
sought after a case stated bad failed. 

(p) Harrington {Earl) v. Ramsay (1853), 22 L. J. (ex.) 826. “A judge 
may be right on a point of law and yet have no jurisdiction ” {per Marun, B., 
at p. 327). 

(g) Chesterton v. Farlar (1838), 7 Ad. & EL 713 ; compare Darby v. Cosens 
(1787), 1 Term Bep. 662. 

(r) Butterworth and Barleer r. Walker and Waierhome (1765), 3 Burr. 1689, 
where the consent of a parish to a faculty for an organ in the parish church was 
in question, and where Lord Mansfield, on the ground of immateriality, declined 
a prohibition in epite of the allegation of the encroachment of the ecclesiastical 
on tile temporal jurisdiction. Compare Rutland {Duke) v. Bagshaw (1850), 14 
Q. B. 869, per Patteson, J., at p. 889. 

(f) Hunt V. North Staffordshire Rail. Co. (1867), 2 H. & N. 461, where 
nu^cious prosecution was sued for under a claim for false imprisonment. 
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Skot. 6. Even when the information is laid by a stranger («)» it would 
Prohibition, seem that the only discretion which the superior court has to 
refuse a prohibition is, if it is in doubt in fact or law whether the 
inferior court is exceeding its jurisdiction or is acting without 
jurisdiction (a). 

ProceediDRi 290. Where proceedings in an inferior court are partly within 
and partly without its jurisdiction, prohibition will lie against 
juj ict on. what is in excess of jurisdiction (6). If a plaintiff, on showing 

cause, elects to abandon such excess, he will be allowed to continue 
to proceed with the remainder of his claim in the inferior court (c). 
Where part only of a party’s request for a prohibition proves to 
be well founded, the court ought to mould and limit the prohibition 
to such part (d). 

Krroneons 291. Where the judge of an inferior court has given himself 
»Mumption of jurisdiction by an erroneous conclusion on a point of law, prohibi- 
joriidiction. but a writ will not be granted where the judge, except 

(<) WcrthingioTi v. Jeffria (1875), L. R. 10 0. P. 379, whore this principle is 
laid down, the court saying that “ the superior court cannot rightly refuse to 
enforce public order in the administration of the law ” by refusing prohibition 
where the excess or absence of jurisdiction i- brought to its notice by the 
plaintiff, the defendant, or a stranger. This pnnciplo was confinuod in KlHs v. 
Fleming (187^, 1 0. P. D. 237 ; see, however, Foster v. Foster and lierridge 
(1863), 32 L. J. (Q. D.) 312, per CociCBUiiN, C.J., at p. 314 : “although the court 
will listen to a strangor who interferes to point out that some other court has 
exceeded its jurisdiction, whereby some wrong or public grievance has been 
sustained, yet that is not ex <kbito juslUne, a matter upon which the court may 
properly exercise its jurisdiction, as distiuguislied from the case of tho party 
aggrieved who is entitled to relief ex dclnto jxstitKt, if he suffers from the 
usurpation of jurisdiction by another court ” ; and per Blackburn, J., at p. 316: 
“ If we see a contempt of the Crown ” {i.e., by excess of jurisdiction), “ that is 
such a case ns wo ought to exercise our judicial discretion upon and wo ought to 
interfere : but a stranger has no right to require it from u**.” See also Chambers 
V. Qreen (1876), L. R. 20 Eq. 652, where Jessel, M.R., followed Foster v. 
Foster and Berridge, supra, in preference to Worthington v. Jeffries, supra, 
relying on the statement of Willes, J., in advising the House of Lords in 
London Corporation's, Cox (1867), L. R. 2 H. L. 239, atp. 280, “that prohibition 
resembles mandamus, where the Court of Queen’s Bench exercises a discretion 
as to whether tho writ shall go,” In R. v. Twiss (1869), L. K. 4 Q, B 407, 
CoCKBURN, C.J., followed his decision in Foster v. Foster and Berridge, supra. 
In JJe Haber v. Portugal [^Queen) (1861), 17 Q. B., 171, at p. 214, however. Lord 
Campbell said : “ This court, ve'^ted with the power of proven ting all inferior 
courts from exceeding their jurisdiction to tho i)rejudice of tho Queen or her 
subjects, is bound to interfere when duly informed of such an excess of 
jurisdiction.” Sco also Farqtiaharaon v. Morgan, [1894] 1 Q. B. 552, 0. A., per 
Lord Halsbury, at p. 556. , 

(а) A co-respondent ordered to pay a wife’s costs is a stranger for the purpose 
of this rule {Foster v. Foster and Berridge, supra). 

(б) iSackimochis v. Penzance {Lord) (1881), 6 App. Cas. 424, per Lord Black* 
BURN, at p. 444, who states that a consultation will be awarded as to the rest ; 
Free ▼. Burqoyne (1826), 5 B. & 0. 400 ; R. v. Westmoreland County Court Judge 
(1887), 58 L. T. 417; Re Walsh (1853), 1 E. & B. 383, where in a county court 
action part of the claim arose in Liverpool and part in Drogheda, and prohibition 
was granted against the cause of action ai'ising in the latter place. See also 
South Eastern Rail. Co. v. Railway Commissioners (1881), 6 Q. B. D. 580, 0. A., 
per Lord Selbobne, L.O., at pp. 596, 697. 

(c) Ellis y. Fleming (1876), 1 0. P. D. 237. 

(tf) A.y. J!^ooaZ(?ovem4nen(R(7ard(188a),10Q.B.D.309,O.A.,;:«rBRETT L.J., 
at p. 320. 
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upon very strong grounds (e), for the purpose of ascertaining 
whether he has or has not jurisdiction, has decided a question of 
fact on conflicting evidence ; nor will prohibition be granted when 
it is clear that a question which might be raised in the proceedings, 
and which is not within the jurisdiction of an inferior court, will 
not be contested in such proceedings (/), nor because a judge in the 
course of his judgment merely uses certain language relevant only 
to a cause of action outside his jurisdiction (y). 

SuB-SsoT. Z.-^’Stage of Proceedings at which Prohibition is granted, 

292. Prohibition goes as soon as the inferior tribunal proceeds 
to apply a w’rong principle of law when deciding a fact on which the 
jurisdiction depends (A). Where proceedings are pending before an 
inferior court, some of which are within, and others are outside, the 
jurisdiction of such court, no prohibition lies until such court has 
actually gone beyond its competency and jurisdiction (i). In any 


(c) Elston V. Pose (1868), L. E. 4 Q. B. 4, where the writ was granted because 
the judge had applied a wrong rule of law to the facts in deciding the meaning 
of “ the value of the tenements.” Compare 'Phonipson v. Ingham (1850), 14 
(i. B. 710, where prohibition was also gi’antod hocause a question of title arose in 
the course of the evidence ; lirown v. Coiling (1868), L. It. 3 Q. B. 672, CocK- 
DURN, 0. J., at p. 676 : “ An inferior tribunal ojinnot give itself jmisdiction by 
deciding without evidence : on tho other hand it cannot refuse to 50 into evidence 
in order to ascertain whether it has or has not juiisdiction ; and if it takes upon 
itself jurisdiction without evidence or after refusing to ^0 into evidence, and it 
turns out that theie was no jurisdiction, this couri will mteiforo by prohibition. 
But when the judge has gono into the inquiry and determined the question of fact, 
this couri cannot Took to see whether tho decision was, on the balance of ovi- 
dcnce, right.” See also 72. v. Clerkcnmell General Commissioners of I'axes, 
[1901] 2 K. B. 879, 0. A. ; Joseph v. Henry (1850), 1 L. M. & P. 388, whore 
tho court declined to lovicw a question of fact going to the jurisdiction on 
conflicting aftidavits ; 72. v, Lmevinshire County Court Judge (1887), 20 Q,. B. I). 
167 ; Ex parte (1853), 9 Exch. 261 ; 72e Aylroyd (1847), 1 Exch. 479; 

It. V. Bolton (1841), 1 Q. B. 66, whore it was held that affidavits would be 
received to show that magistrates had no jurisdiction to enter into an inquiry, 
hut not to impeach thoir decision on tho facts disclosed in the progress of 
the inquiiy ; affidavits would he receivable to show that tho conviction would 
be bad on the face of the jiroceediiigs, but not that the conclusions of the 
justices on the facts were improper. In Liverpool Gas Co. v. Everion (1871), L. 11. 
6 C. P, 414, however, tho court gi anted a prohibition to a recorder where he had 
given an erroneous decision on a question of fact necessary to allow tho respite 
of an appeal; this derision, however, involved tho consideration of a question of 
mixed law and fact. Tho decision of tho prohibiting court on the question of 
fact is final, so that an adverse decision piecludes tho raising of the same point 
in further proceedings in tho inferior court [Symons v. liecs (1876), 1 Ex. D. 416). 

(/) Dutena v. Rvhaon (1789), 1 Hy. Bl. 100. Tho coitainty that the point in 
question will not be contested may bo gutherod from ploadiugs, admissions otc 

{g) Chivers v. Savage (1806), 6 E. & B. 697, where a judge dealing with 
false imprisonment used dida relevant to malioious prosecution which was 
outside nis jurisdiction. Ijord Oami’BKLL heiein distinguished Jones v. Gurrey 
(1851), 2 L. M. & P. 474, where the objection appeared on tho plaint. 

(A) P. V. Bromley Justices (1890), 38 W. K. 253; 72. v. Longe (1897), 66 L. J. 
(q. b.) 278. 

{i)HodlacJi v. Cambridge U?iiversity (1841), 1 Q. B. 593; 72. y. Twias (1869), 
L. E. 4 Q. B. 407. On tho same principle, where on inferior court has 
jurisdiction over the subject-matter of proceedings before it, no prohibition can 
issue before decision on the ground that such couit, in giving its derision, may 
exceed its jurisdiction (72. v. Kent Justices (1889), 24 Q. B. D. 181). Oompart 
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event, where the jurisdiction of the inferior court depends on the 
judicial determination of facts, the writ does not lie until such court 
has wrongfully on such facts given itself jurisdiction {k), 

293. Prohibition may be applied for as soon as the absolute 
absence of jurisdiction is apparent on the record of the proceedings 
of the inferior court (i), without the question of jurisdiction being 
raised by plea or otherwise in such court (m). 

If, however, the record shows no absence of jurisdiction, a plea 
is necessary to lay the foundation for a writ where there arises 
in the proceedings a perversion or a denial of a right (a), or where 
the defence for the first time raises a question which the court 
is incompetent to try (h) ; moreover, if it appear judicially to 
the prohibiting court that the special or inferior court will not 
allow a valid plea, prohibition goes without the necessity of a 
formal tender of a plea which is sure to be rejected (c). 

294. Where the objection to the jurisdiction of an infei’ior court 
appears on the face of the proceedings (d), prohibition lies at any 

Full V. Hutchiui (1770), 2 Cowp. 422, at p. 424, where it was said that “ Whore 
matters which are triahle at common law arise lucidow tally in a cause whoie an 
ecclesiastical court has jurisdiction on the principal point, no prohibition will be 
granted unless such court tries contrary to the principle and course of the common 
law.” 

(&) See p. 140, ante; He Skipton Industrial Co-operative Society ^ Ltd* v. 
Prince (1804), 33 L. J. (q. b.) 823. 

(Z) London Corporation v. Cox (1807), L. R. 2 II. L. 239, where the want of 
jurisdiction appeared on the declaration. “ Where it is apparent on the record 
that the court iievor had any j urisdiction, the case is ripe for decision without 
waiting for any further jileading ” (ibid . , per Lord Craitwoetii, at p. 293). ‘ ‘ Pro- 
hibition, where want of jurisdiction appears on the proceedings, goes at any 
time after service of process, and even before articles ” (ibid., per Wii.LBS, J., at 
p. 291). See also Francie v. Steumrd (1844), 6 Q. B. 981, whore prohibition was 
granted after a citation “ because it is bettor for the party to apply for prohibition 
III tho first stage than after expense is incurred” ; Wadeivorth v. Spam (Queen) 
(1851), 17 Q. B. 171 ; De Haber v. Portuyal (Queen) (1851), 17 Q. B. 171, where 
no notice was taken of the proceedings by way of appearance or otherwise, except 
to apply for prohibition ; Bugqin v. Bennett (1767), 4 Burr. 203o, per Lord 
Mansvjeld, at p. 2037 ; and p. 147, j/ost. 

(in) Compare London Corporation v. Cox,8upia, per Willbs, J., at p. 291, stating 
that this has been tho settled practice since tho stut. (1830) 1 Will. 4, o. 21 (since 
repealed by Statute Law llevision Act, 1891 (51 & 55 Vict. c. 67) ). 

(a) See p. 142, ante, 

(b) LondUni Corporation v. Cox^ «i/pra, per WiLLES, J., at p. 276, and oases 

there cited; French v. (1808), 10 East, 347. If the plea is successful 

absolute prohibition is granted, and if negatived there is a judgment of con- 
sultation, upon which the inferior court proceeds with the cause unhampered 
by tho objection. Compare Veley v. Border (1841), 12 Ad. & El. 265, Ex. Ch., 
as to collateral matter arising outside the jurisdiction. A judge of an inferior 
court ought to go on with an inquiry until ho ascertains that if he goes any 
further ho will exceed his jurisdiction. If he does not thou stop, he renders 
himself liable to a prohibition (H. v. Linnolnehire Couniy Court Judge (1887), 
20 Q. B. D. 167, per Pollock, B., at p. 170. 

(c) London Corporation v. Cox, supra, per WiLLES, J., at p. 277. See Win- 
chester's (Bishop) Case (1596), 2 Co. Kep. 38 a. 

(d) Buggin v. Bennett (1767), 4 Burr. 2035, because (per Lord Mansfield at 
p.2037) “all is a nullity: it is coram non judice" ; Fxdl v. Hutchins (1776), 2 
Cowp. 422, because (per Lord Mansfield at p. 424), “ interest retpuMiccsthat t^e 
ecclesiastical courts should not enox'oaoh on the juxisdiction of temporal courts ” ; 
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lime, even after judgment or sentence, in spite of the laches or 
iicc^uiescenceof the applicant (c) ; this rule applies, even if the appli- 
cation is merely to avoid payment of the costs of the applicant’s 
own vexatious suit (/). 

296. Where the objection to the jurisdiction is not apparent (g), 
and depends upon some fact in the knowledge of the applicant which 
he had an opportunity of bringing forward in the court below, and 
he has thought proper, without excuse, to allow that court to 
proceed to judgment without setting up the objection and without 
moving for a prohibition in the first instance (A), although the 
jurisdiction to grant prohibition is not taken away(i), yet, con- 
sidering the conduct of the applicant, the importance of making an 
end of litigation, and that the writ, though of right, is not of course, 
the court will decline to interpose, except perhaps upon an 
irresistible case and an excuse for the delay, such as disability, 
malpractice, or matter newly come to the knowledge of the 
applicant (fe). 


liodenham v. Iticketls (1830), (i Nov. & M. (k. b.) ITO ; Vein/ v. Lhirdtr (1811), 
12 Ad. & T<;i. 20.5, Ex. Oh.; no^rta v. iruvihy (1837). 3 M. & W’. 120; 
London Corporation v, Cox (1867), L. It. 2 H. L. 239, per willes, J., at pp. 28S 
and 289. 

(e) Farauharaon v. Morgan, [1894] 1 Q. B. 552, C. A., per Pavey, L. J., at p, 563: 
“If a deiGcti VO record wero allowed to remain and to suppoit a judgment, it 
might become a precedent.” Lord De^jjan also in Liodenham v. Rkhrita, aujrra, 
explains this rule to be for the benefit of the public, that a case may not bocoino 
a precedent if allowed to stand without impeachnu nt. 

(/) Paxton V. Knight (1757), 1 Burr. 31 1. 

{<!) London Corporation v. Cox, anpia, }>a Wti.lf.s, J., at p. 283, apjirovod and 
followed in Proud v. Perkins (1888), 21 (b B. P. 533, 0. A. The law in somo of 
1 1)0 oldor cases that prohibition doe.s not lie aftor judgment for a defect not 
apparent on the record seeina now too sweeping; see Fn/l v, LLutchins (1776), 
2 Cown. 422; Stamhank v. /iradjhnio (1808), cited 10 B ist, 319, n. ; Liodenhu'n 
V. Ltiiketla, aupra; Ex parte Cmran (ISIO), 3 13. & Aid. 123, as to which see 
Combe v. De la Here (1882), 22 Ch. 1). 310, 0. A., per Chitty, J,, at p. 324. 

(h) In the Admiralty Case (1610), 12 Co. Ko|). 76, it was said that although 
the admittance of the party cannot give a juristliction to the court where it, of 
right, hath none, for that will bo an oncroachmont on the common law, “ yet 
when the com-t shall bo advi.sod tliat it is merely for vexation if the prohibition 
shall not be sued forth till after sentence, . . . unless ho shall show good 
matter to the coui’t to ascertain the court that this is not for vexation, it shall 
not be granted.” In Bngyin v. Bennett (1767), 4 Burr. 2035, Lord Mansfield 
thought it unreasonable for a defendant to have lain by and concealed from the 
court a collateral matter, and, after judgment and acquiescence in the jurisdic- 
tion of the court below, to obtain a ])rohibition. 

(i) Payne v. Hogg, [1900] 2 Q. B. 43, 0. A., p«r Homer, L.J., at p. 56; Re 
Knowles v. Holden (1856), 2i L. J. (EX.) 223. The time when a writ or prohibi* 
tion ought to issue is a question of practice merely {London Corporation v. Cox, 
aupra, per yflL-LYA, J., at p. 28.3). 

{k) Serjeint v. Dale (1877), 2 Q. B. D. 568, where prohibition was issued 
several months after sentence and sequcj^tration, although the defect did not 
appear on the face of the proceedings, but the applicant did not become awaro, 
until after sentence, of the wrongful jurisdiction, and had not waived or estopped 
himself from complaining of the objection. In Could v. Capper (1804), 5 East, 
346, Lord Ei.lenbouough said that prohibition can be granted after judgment, 
although the defect is not apparent on the face of the proceedings, against an 
ecolesiostioal court which has decided contrary to the principles and. oourao of 
the common law, as until judgment the su;>erior courts cannot anticipate suoh 
a judgment on the part of the ecclesiastical court 
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296. Parties cannot by agreement or otherwise confer juris- 
diction upon or oust the jurisdiction of a court {1), but a jurisdiction 
may bo contingent on the absence of nn objection taken at the 
proper time (?n), and an irregularity of procedure may be the 
subject of waiver or acquiescence so as to preclude the grant of 
prohibition after judgment (ri) ; no waiver, however, arises by entry 
of appearance or other steps tabui before the exact nature of the 
claim is ascertained (o). Where, however, as in cases in the county 
courts, there is, strictly speaking, no record (p), prohibition has 
been granted, after judgment, especially where the applicant has 
not had a sufficient opportunity of raising the question of jurisdiction 
before judgment in such court (q), and whore at the trial of a cause 
a clear want of jurisdiction is for the first time made apparent, a 
writ of prohibition may be claimed at any time before execution is 
complete (r), but not where, as a result of the delay, judgment or 
execution lias been satisfied and there is no longer anything to 
prohibit (s). Similarly no prohibition lies where a court has 
been dissolved, as in the case of a court-martial after sentence 
pronounced (t). 

(f) Far^ha1sony.^forrlan,[l$04'} 1 Q. B. o.32 C. A. ; this is subject to the pro- 
visiona of tho Aibitnition Act, 1889 (62 & OJ Viet. c. 49) ; sco also Comity 
Courts Act, 1888 (51 & 52 Viet. c. 48k s. 114; Knowles v, JJnlden (1855), 
24 Jj. J. (kx.) 223, where prohibition lay when a question of title to laud 
arose aher, Ia county court procordinffs, jiai-tios bad consented to a refercnco 
before an arbilndor. This was followed in E. v. Shropsftirit Cottvfy Court Judi/e 
(1887), 20 Q. B. 1). 24J, whiae a hi«?h bailiff was sued under tho County Courts 
Act, 1840 (9 & 10 Vict. 0 . 95), s. 115, outside his oun court; see also Aldarmn 
V. Palliser, [1901] 2 K. B. 833, 0. A., where, without the prescribed aflidavit, 
a judginoTit suminons was issued out of tho juiisdiclion and a commitlnl order 
made : this was held to be not an irregularity, but a want of jurisdiction 
appearing on the faro of the proceedings which could not be waived. In 
Sc/ineider v. Edehiciv (1891), ,35 Sol. Jo. 410, it was held that mere agreement by 
tho parties is not Buffleient to constitute waiver where the lower coui-t has not 
partially or completely dealt with the matter. 

(m) Jones v. James (1850), 19 L. J. (q.b.) 257, jer Ebi.e, J., at p, 258; 
Moore v. Qamgee (1890), 25 Q. B. lb 211. 

fw) Mouflet v. \ya8hl)ur7i (1886), 61 L. T. 10. In Moore v. Gawgre, thr 
deiendnut was held to have waived the obtaining of leave to create jurisdiction 
under tho County Courts Act, 1888 (51 & 52 Vict. c. 43), s. 74, by not obj<cting 
until the case was jiai-t beard; see also Suckany, Tlteucr (1901), 17 T. L. R. 
494, where there Imd been an ■’indertaking to plead to the issue ; Dierkeu v. 
PJiiJpot, [1901] 2 K, B. 380, where prohibition was refused whore a claim had 
been remitted to a county' couit under a master’s order, wliieli hud not been 
appealed against. 

(o) Lefi V. eVten (1894), 71 L. T. 821, 0. A. 

(;>) Farquharson, v. Morgan^ supra, per Davey, L. J., at ]>. 563. 
m Marsden v. Wardte (1864) 3 E. & B. 695; Thompson v. Ingham (1850), 14 
•!i. B. 710. In county couiia, whore there are no pleadings, judgment may 
follow almost as soon ns the defence is understood. Compai-e London Corporaitm 
v. Cox (1867), L. R. 2 II. L. 239, Willes, J., at p. 283. 

(r) Hegu'orth v. Londm Corporation (1884), Cab. & Jil. 312. In Jones v. 
Owen fI848), 18 L. J. (q. b.) 8, restitution was ordered after execution whore 
the rule had been applied for before poasc'^aion given. 

(«) Yates V. Palmer (1849), 6 Dow. & L. 283 ; Re Denton v. Marshall (1863), 

1 H. & C. 654. 

S Rf Poe (1833), 5 B. & Ad. 681 ; Grant v. Gould {Sir Charles) (1792), 
y. Bl. 69, whore an attempt failed to issue tho writ against the Judge 
Advocate. 
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297. Where it is by statute enacted that the defendant shall not 
be permitted to object to the jurisdiction of an ‘nferior court, by 
any proceeding whatever, except by plea, neither the defendant nor 
a third person is precluded from applying for prohibition in the 
superior cou'-ts as soon as it is apparent that the inferior court is 
incompetent to try the case (a). If, however, there is no right of 
objection by plea in the inferior court, the High Court has no right 
to grant prohibition (h). 

Where it is by statute enacted not only that the jurisdiction of 
an inferior court cannot be objected to except by plea, but further 
that in default of such plea the court shall have jurisdiction for 
all purposes, such court has a defeasible jurisdiction until the time 
has come for such plea, and after such time has elapsed, an 
unlimited jurisdiction for the purposes of the action (c). 

298. The Crown may claim a writ of prohibition at any stage of 
judicial proceedings (d), but a superftcdcas may he awarded if pro- 
hibition has been wrongfully granted (e) : no appeal in foy md pavperis 
lies against the Crown in these proceedings {f)\ moreover, the 
prerogative of the Crown to intervene whenever the riglits or revenues 
of the Soveieign are affected is not inteifcrcd with in any w’ay by thfl 
Judicature Acts {g). 

Sub-Sect. 4. — To what Tnhunala granted. 

299. Prohibition issues to restrain all inferior courts, whether 
such courts he temporal, ecclesiastical, maritime or military (/i), 
civil or criminal (/), wdionevcr such courts take cognisance of matters 

(o) Jaroha v. Unit {I HI o), L. 11. 20 Mq. 1, exidaining JJaler v. Clark 2)* 
L. K. 8 0. P. 121, 011(1 (lisjipproviTig of Manning v. Farguharaon (18G0), 30 L. J* 

! q. b.) 22. Jacobs V. Jirett, enpra. was Hubsequontly approved in lit idge. v. Branch 
1870), 1 C. R D. 033; see al.>.o London. Corporation v. Cox (1867), L. K. 2 
I. L. 239, per Wilbrs, J., at p. 2.)9— nil cases on Mayor’s Court of London 
Pioceduro Act, 1857 (20 & 21 Viot. c. clvii.). As to the Mayor’s Court of 
London, see generally title Mayoii’s Coubt, London. 

(h) IJawes V. Taueleg (1876), 1 C. P. D. 418, C. A., where the Court of London 
Proi-eduro Act, 1857 (20 & 21 Vict. c. clvii.), s. 12, was in question. 

((0 Bayne v. llogg^ [1900] 2 Q. P. 43, 0. A., Qoutmnm^ Chadwick v. B(dl (1885) 
14 Q. B. I). 855, C. A., which overruled Oram v. Brearey (1877), 2 E.k. D. 346. 
The court in question was the Salford Hundrod Court, regulated by Salford 
Hundred Court of Record Act, 1868 (31 & 32 Vict. c. exxx^. No prohibition 
lies after judgment by default, even though bv such default no opportunity of 
raising the question of jurisdiction over arises (Bayne v. I fogy, supra). As to the 
Salfoid Hundred Court gcnerall)', see title CouiiTS, Vol. IX., p. 197. 

(c^ Broad v. Berldn-n (1888), 21 Q. B. D. 533, C. A., at p. 535. In Bac. Abr. 
tit. Prohibition, it is said that tho King may sno for a prohibition, though the 
plea be between two common persons, because the suit is in derogation of his 
crown and dignity. 

(c) Aram. (16S4), 1 Vorn. 301 ; see also It. v. Farrant (1887), 20 Q. B. 1). 68, 
per Stetuen, J., atp. 62. 

(/) Clcwenia v. London and North Western Rail. Co., [1894J 2 Q. B. 482, C. A., 
at p. 486. 

(g) A.~0. V. Constable (IS79), 4 Fx. D. 172; followed in Stanley (Lord)y. 
Wild & Son, [1900] 1 Q. B. 256, C. A. 

(h) Qrani v. Could (Sir Charles) (1792), 2 Ify, BI. 69, whore Lord Louan- 
BOBOUOH,C.J., at p. 101, says that courts-martial (military and naval), courts of 
admiralty, and couits of prize are all subject to prohibition. Compare Re Boe 
(1833), 0 B. & Ad. €81. 

(0 It. V. Iler/ard (I860), 29 L. J. (q. B.) 249 ; R, v. D'Fyncourt (1888), 21 
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outside tbeir jurisdiction, and lies so long as such courts act, or 
purport to act, in the exercise of judicial functions and in the 
course of judicial proceedings (A:) ; but a proceeding does not become 
judicial merely by reason of the party complained of being intited 
to attend to give explanation (/-). Where nn indictment lies, pro- 
hibition is not a remedy b}'^ which a public body can be restrained 
from the commission of a nuisance (wi). 

300. A court is an inferior court for the purpose of prohibition 
whenever its jurisdiction is limited (n). Thus, prohibition may 
be granted to quarter sessions (o), to petty sessions (j)), to a coroner 
from holding an inquest (g), to the Railway Commissioners (r), to 
the Tithe Commissioners («), to the Income Tax Commissioners (a), 
to tlie Comptroller-General of Patents (h), and to practically all local 
courts, such as tho )Salford Hundred Court and the Liverpool Court 
of Passage (c), as well as to the Mayor’s Court of London and county 
courts, including the City of London Court (d). It lies against the 

Q. ]i. J). J09. Tlio judges and ju«.tice3of the (Joiitial Criminal Couit are not 
an inft'ijor court ; see /f. v. Cenlral Crimhidl Court Justices (18S3), 11 Q. IJ. I). 
479 ; Hiid title, Coiuvrs, Vol. IX., p. 88. 

(If) Prohibiticji has boon granted to a “ pretei;dod court,” such as a court of 
honour {Charnhera v. Jevninga (1702), 2 Palk. 65. j. 

(/) JCr ]>arte Death (1862), 18(1.15. 647, whom it was held that prohibitum 
does not lie against a vioo-chancellor of a univorsity making an older to dis- 
coitnmino, as tins is not a judicial proceeding in his court. See also B. v. 
LonJon Count g Council, [1898] 2 Q. B. 454, (1 A., as to wliolher the detormina- 
ti<m as to tho parish to which a disused churchyard belongs is a judicial 
proceeding. 

(//.) Ji. V. Dorset Juatues (1812), 15 BaMt, 591. 

(/?) Sco James X. South Ji'estern Bail. Co. (1872), L. II. 7 Exch. 287, Ex. Ch , 
jrr W1T.LE.S, J,, at p. 290; and comp.aro Laughton y. Taylor (18*10), 6 M. & \V. 
r.9.6, wlnno it was held that the Boiough Court of Liverpool was an inferior 
cMuil ; Foster v. Foster and (1868), 32 L. J. (q. b.) 312, whoro it was 

doiihtod if prohibition lay (before tho Judicature Acts) against the Divorce 
Court, 

(o) Ex parte Ercrton Oeer seers (1871), L. 11. 6 0. P. 246 ; Liverpool Oas Co. v. 
Fjrerton (1871), L, R. 6 0. P. 414; Ji.y. London County Justices and London 
County Coundl, [1893] 2 Q. B. 476, 0. A. 

(p) Be Briton Medual and Uencral Life Aasociatiem (1888), 39 Ch. D. 61; 

B. V. Brmley Justices (1889), 33 W. E. 263. See, however, B. v. ToB irst, 
Fx i^iirtc F'arrell, [1905] 2 K. B. 478, where Lord Alvkrstove, C.J., douTited 
if prohibition wore the right remedy against licensing justices, 

((}) B. V. Her ford (I860), 29 L. d. (q. ij.) 249. 

(r) South Eastern Bail. Ci>. v. Bailway Commissioners 6 Q. B. D. 686, 

C. A. ; B. V. Bailway Commissioners and Distington Iron Co. (1889), 22 Q. B. D. 
642. 

(a) Be Tstradgurdaia Tithe Commutation (1844), 8 Q. B. 32; Be Appledcr^. 
Tithe Commutation (1845), 8 Q. B. 139. 

(а) B. v. Clerkenwell (General Commissioners of Taxes), [1901] 2 K. B. 879, 
C. A. 

(б) Be Hall (1888), 21 Q. B. D. 137. 

(c) Whitehead y. Butt (1891), 7 T. L. E. 609 (vS.Uford Hundred Court); The 
'Teresa (1894), 71 L. T. 342 (Liverpool Court of Paspage). 

Ui) Seo the cases cited in this title, and cases under titles County CouftTS, 
Vob VIII., pp. 611—614 ; Courts, Vol. IX., pp. 11 et seg. The jurisdiction of 
Iho Mayor’s CJourt, London, is specially dealt with in London Ccrporalion v, Goss 
(1867), L. E. 2 II. L. 239, and Read y. Brown (1888), 22 Q. B. D. 128, 0. A. ; see 
also title Mayor’s Court, liONUON ; and that of the City of London Court in 
Kutner v. Phillips, [1891] 2 Q. B. 267 ; and see title CouwTT CoiTRTS, Vol. VIIT., 
p. 412. 
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vice-cbancellor’s court at the universities («), and against every 
ecclesiastical court, even probably against the Privy Council, when 
sitting as a^ourt of appeal in ecclesiastical matters (/). 

301. Where, by statute, an inferior court is, for the performance 
of certaitf duties, invested with the powers and jurisdiction of the 
Higbr Court, no prohibition will be granted (</) ; the same rule 
applies where the judge of an inferior court, by statute, acts as an 
arbitrator, and not as a judge with a special jurisdiction {h), 

302. A prohibition will be granted by the Supreme Court of 
Judicature to an inferior court of appeal, even after the suit has 
been remitted to the court below, if costs awarded in the appellate 
court are still being applied for (t) ; a judgment removed to another 
inferior court for enforcement may be set aside and prohibition 
issued to prevent further proceedings, if such judgment was 
obtained in a matter where the original court had no jurisdiction (k), 
but this will not be granted if the objection relates to a more 
irregularity in such inferior court (/). 

303. Prohibition will not issue to any person (m), or body of 
persons, who may be acting judicially but not as a judicial 
tribunal (n), nor against the ministerial or executive acts of the 
Government (o) ; but where by Act of Parliament a body of persons 
have the power of imposing an obligation upon individuals (who 
are parties to the proceedings), the High Court will exercise as 
widely as possible the power of controlling such bodies, if those 


Cb) Re Oxford University and Taylor (1841), 1 Q. B. 952. 

(/) Ex parte Smyth (1835), 3 Ad. & El. 719; Mademvehie v. Panzance {Lard) 
^1881), 6 App. Oas. 421, where the questiou was raieod, but Lord Blaokbujin 
alone pronounced specifically in favour of prohibition. Compare Comic v. 
Edwards (1878), 3 P. D. 103, per Lord Penzance, at p. 119. 

tg) Re New Pur Consols (No, 2), [1898] 1 Q. B. GC9, 0. A., where Ibe 
Companies (Wiiuliiig-up) Act, 1890 (o3 & 51 Viet. c. 03), w».s in question. See 
also Skinner v. Northallerton County Court Judye, [189,9] A. C. 439, wheio certiorari 
was applied for to remove to the Queen’s Bench an order made by tlio county 
coiH't under its bankruptcy jurisdiction. 

{h) See Tunhrtdye iVells Corporation v. National Telephone Co. (1900), 83 L. T. 
525. 

(») Darby v. Cosens (1787), 1 Tenn Rep. 562, where prohibition was gmutodto 
the Court of Arches as well as to the lower court. 

(A) Bridge v Branch (1876), 1 0. P. D. 633, holding that the superior court 
cannot be bound to enforce a bad judgment. 

(Z) Williams v. Bolland (1876), 1 C. P. D. 227, where it was held, following 
Simons v, de Wints {Count) (1840), 8 Dowl. 640, that the superior court will 
decline to enter into the merits. 

fm) Ex parte Simon (1888), 4 T. L. R. 754, 0. A., where prohibition was 
reiused against the Attorney-General acting in pursuance of the Patent Acts. 

(n) Chabot V. Morpeth (/iord) (I860), 15 Q. B. 446, where an attempt failed to 
prohibit tho Commissioners of Woods from paying money, assessed by a sheriff’s 
jury, into tho Bank of England, as the sheriff could not be prohibited, being 
/unefus officio. See also R, v. London County Council^ [1893] 2 Q. B. 454, G.'A. ,* 
Re Optevenor and West End Railway Terminus Iloiel Co., Ltd. (1897), 76 L. T. 337, 
whoi^ prohibition was refused both against the Board of Trade and against 

inspector acting under the Companies Ao^ 1862 (25 & 26 Viet. o. 89), s. 56, as 
me in<}uiry was not judicial and nad nothing in the nature of a judicial 
determmataon. 

(o) In such a case the remedy would be by certiorari {ibid.). As to c^tiorari, 
see p. 155, post. 
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bodies attempt to exceed the jurisdiction prescribed by such 
act (p), or usurp a jurisdiction of judicial character ( 3 ). ^ , 

Sub-Sect. 6. — Procedure and Coat*. 

304. A writ of prohibition can be granted by any judge and by 
any division of the High Court of Justice (r), but a refusal *by a 
judge or division of the Supreme Court, though appealable (s), 
prevents an application to another judge or court of co-ordinate 
jurisdiction (t) except upon new grounds (it)* 


R. V. Local Government Hoard (1882), 10 Q,. B. D. 309, U. A., per Bbett, 
L.J., at T). 321. Whother prohibition lies to tlie Local Government Board is 
still doubtful. »In Re Groaienor and Weat End Raihoay Terminua Hotel Co., Ltd. 
(1897), 76 L. T. 337, the question of prohibition issuing against the Board of 
Trade was not decided. In It. y. CUrkenwelf. {General Commiaaimera 0 /^ Taxea), 
noOl] 2 K. B. 879, G. A., prohibition was refused because the commissioners 
pad not gone wrong in the finding of any fact lireliminary to giving themselves 
jurisdiction. 

(7) It is doubtful if a provisional order made by the Irish Local Government 
Board can be restrained by prohibition {Rt Local Government Board, E.v parte 
Kingatown Commiaaionera (1885), 18 L. B. Ir. 509, C. A., j,er FrizGiBpoN, L.J., 
at p. 514) ; compare R. v. Ilastinga Local Boa d of Ileallh (1865), 6 B. tL S. 401, 
. where it was held that a provisional order could not bo removed by certiorari. 

(r) The Reerpta, [1893] P. 255, U. A., per Bo\v,'.N, L ,T., at pp. 262, 263 : “ Since 
the Judicature Act, by which all the courts were inorgod together, writs for prohi- 
bition are usually moved for from the Crown side of tho Uiieeu’s Bench Division, 
hut there is nothing necessarily coiifinning piohibition to Grown Practice.” In 
this case it waohohl that a vacation judge grunting piohibition in an admiially 
matter acted as a judge of tho Admiralty Division. Com]);iro Jonta v. She{lSH(i), 
32 Ch. J). 585, G. A.; R. y. Loudon County Juaficca and London County Council, 
[1894][ 1 Q. B. 453, U. A., where Lopes, L J., at p. 457, said that prohibition w'us 
hot a jurisdiction belonging any more to the Queen’s Bench l.han to the other 
courts ; the Queen’s Bench, Exchoq nor, and Common Ploas, as woll as the Couit of 
Chancery, all had concuriont jurisdiction and pow'T to inhibit inferior tribunals ; 
see also Madconochie v. Penzance {Lord) (1881), 6 -App. Cus. 421, per Lord 
Blackbuun, at p. 443 ; Wright v. Cattdl (1850), 13 B<)av. 81. For prohibition 
in the Chancery Division see llrddey y. Ratea (1880), 13 Ch. D. 498; end in tho 
Admiralty Division see '/Vie V’eresa (1894), 71 L. T. 342. In Re Briton Medical 
and General Life .\aaoaatum (1888), 39 Oh. D. 61, tho Lord Chancellor gave a 
special direction assigning an application to Mr. Justice Stii liug for tlie purposes 
of B. S. C., Ord. 5, r. 9, and R. S. 0., Ord. 49, r. 4. 

(«) An appeal lies from a judge in chambeis to a divisional court {Wedayn y. 
Pitta, [1899] I Q. B. 54, 0. A.), as prohibition is not a matter of “ practice or pro. 
codure,” ami from a divisional court to the Court of Appeal without leave 
' Idatery. Wood (1889), 23 Q B. D. 229, 0. A. ; Barton v. Titchmarah (1880), 42 
J. T. 610, 0. A.), and b*om the Ooui*tof Apjioal to tho House of Lords (Appellate 
Jurisdiction Act, 1876 (39 & 40 Viet. c. 59), s. 3). A writ of prohibition may 
bo sot aside by a judge'in chambers {Amatell v. Leaser (1885), 16 Q. B. D. 187). 

(f) County Courts Act, 1888 (51 & 52 Viet. c. 43), s. 132, which provides that 
no other court or judge shall grant a writ of prohibition when tho High Court 
or a judge thereof shall have already refused such application, But this 
refusal does not affect tho right of appealing from court or judge on a fresh 
apjilicatiou on now grounds. Though this section only applies to cojmty courts, 
it IS apprehended that, sinoe the right of appeal given by the Judicature Act, 


5 


[ practice of multiplying applications to co-or«iinate courts 6v judgd, 

been stopped ; compare The Recepta, [1893] P. 255, C. A., per Lord Esiiaa, M.1 
at p. 260, and^itr BoWEN, L.J., at p. 262. 

(u) 111 Bodenham y. Ricketts (1836), 6 Nev. & M. (k. B.) 537, however, whero^*^ 
a rule mai for a prohibition had been discharged, the court would not allow the • 
appUcatiou to be reopened on the strength of affidavits containing further evidence. 
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An application for the writ(t’) in civil proceedings can be 
to a judge in chambers, ex parte or by summons, or by motion 
to iisijivisioiial court (w) ; in criminal proceedings applications must 
be n|ade tp a divisional court, except during the Long Vacation, 
whei^ judge in chambers has jurisdiction (:i;). 

3*05. The application for a rule may be made against the party, 
or the judge to be prohibited, or both, and in modern practice it is 
made, as a matter of form, against the party and the court, but it 
is usually the parly, and ’very rarely the court, that shows cause 
against the rule (a). But when the court sought to be prohibited is 
a county court, the judge of such court must not be served with 
notice of the application, and will not, except by order a judge of 
the High Court, be required to appear or be heard thereon, and 
will not, except by such order, be liable to an order for costs (b). 

306. Prohibition will not be granted without an affidavit in 
support of the application (c), 'which should be intituled in the 
court (d), but not in any cause (e). 


(v) Crown Office Buies, 1906, rr. 70, 71 ; though the motion is for a rule nisi 
the order can for special circumstances be made absolute on an ex parte 
application (ibid., p. 71), Leave must bo obtained to issue the summons (ibid,, 
r. 260). 

(w) King V. Charing Cross JJanfe (1889), 21 Q. B. D. 27 ; County Courts Act, 
1888 (51 & 52 Viet. o. 46), e. 128. Prohibition is beyond a master’s jurisdiction 
(il. S. 0., Ord. 61, r. 12 ; and see Ord. OS, r. 2). 

(x) An apjioal from a judge at chambers heroin is not a matter of practice and 
procedure within the Judicature (Procedure) Act, 1894 (57 & 58 Viet. o. 16), 
s 1 (4), and an appeal from such judge lies lu the first instance to a divisional 
court (iVatsm v. Petis, [1899] 1 Q. B. 54). 

(а) London Gtn'poraUon v. Cox (1867), L. B. 2 H. L. 239, per WiiXES, J., at 
p. 280. Inetancos of appeal by the prohibited judge are Htoni)r v. Fowle (1887), 
13 App. Cas. 20, and Combe v. De fa Here (1882), 22 Ch. D. 316, C. A., where it 
was held that there was no power to refuse costs to a judge who had appeared 
and succeeded on an attempt to prohibit proccodings in his couit. 

(б) County Courts Act, 1888 (61 & 62 Vict. c. 43), s. 128 ; by this section 
^iX'hibition is put on the same footing as an appeal duly brought from the 
judge’s decision. 

(c) Stat. (1830) 1 Will. 4, c. 21, which, though repealed by the Statute Law 

Bevision Act, 1891 (54 & 65 Vict. c. 67), apparently still governs the practice ; see 
Caton V. Burton (1775), 1 Cowp. 330, per Lord “The party shall not 

stopwthe proceedings of a court of justice upon a more suggestion without an 
affidavit’^; Buggin v. Bennett (1767), 4 Burr. 2035, where the application was 
refused as there was “ a more suggestion” only before the court. For the older 
cas<‘s, where the practice was not settled and it was thought that a plea on the 
record was sufficient, seo London Corporation y, Cox (1867), L. B. 2 U. L. 239, 
per WiLLES, J., at pp. 285, 291. 

(d) By the Crown Office Bulos, 1906, r. 6, the title of affidavit should be “In 
the High Court of Justice, King’s Bench Division,” but as prohibition can be 
granted by any division of the High Court (see p. 152, ante), this title must 
be varied tp suit the division in which the application is made. For Chancery 
applicti^ipns, soe Daniell’s Chancoiy Practice, 7th ed., Vol. U., chap. 25 ; Seton’s 
Judgip^ts and Orders, 6th ed., Vol. I., chap. 33. 

parte Evans (1842), 2 Dowl. (x. s.) 410, where it was held that affidavits 
^Iplld not be intituled in any cause or “in prohibition” ; li. v. Plymouth and 
^rimoor Rail. Co, (1889), 37 W. B. 334, whore the affidavits w'ere not intituled 
lobor^ig to the rules, and leave was refused to reswear or amend the affidavits, 
rule Deing disclnirged without prejudice to a further application. See, how- 
ever, cen<rdj Wallace v. Allen (1875), L. B, 10 0. P. 607, where it was held no 
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307. It is always in the discretion of the court to say whether a 
plaintiff in prohibition shall be ordered to plead ( f) ; wh^en ^*^6 
court is clear both in fact and in law that the inferior cdiiK ia 
clearly acting in excess of or without jurisdiction, a writ of pro- 
hibition will issue without pleadings (g) : this rule does not Sf|)fyto 
prohibition against a county court, where an application for a Writ is 
finally disposed of by order, and no further proceedings are allowed {h). 

308. Where the High Court has before it for adjudication an 
action between parties, who in the same matter are proceeding 
before an inferior court which is acting beyond its jurisdiction, 
the High Court may (t) in lieu of prohibition restrain the parties 
from continuing the proceedings in the inferior court (A;). 

309. The court, whether granting or refusing prohibition, has 
a discretion to award costs to the successful party (Q, but cannot 
deal with the costs in the inferior court (m). 


objection that the title of the affidavit was ‘*In the matter of a prohibition 
up'ainst the court below and in the matter of an action commenced in such court 
between A. and B.” ; Breedon v. Capj- (1846), 9 Jur. 781, where affidavits were 
allowed to bo read in answer to a rule niat intituled “ In the Queen’s Bench 
between A. plaintiff and B. defendant in prohibition.’^ 

(/) “ Pleadings in prohibition *’ take the plac e of the old declaration, and all 
proceedings in prohibition are now assimilated to an ordinary action for damages 
by B. S. 0., Ord. 68, r. 3. For a modern case of pleadings iu prohibition, see 
Siileman^Oihhard v. Willcinaon^ [1897] 1 Q. B. 749. Even before the Judicature 
Acts a defendant in prohibition was on titled to plead several pleas {ilall y, 
Maule (1835), 4 Ad. & El. 283). As to fonn of pleadings see London Joint Stock 
Bank v. London Corporation 1 C. P. D. 1; South EcaUnn Bail, Co. 

y. Bailway Commiaaionera (1880), 41 L. T. 760. 

(9) Worthington v. Jeffrka (1875J, L. K. 10 0. P. 379. It w'ns formerly 
thought that the defendant in prohibition was entitled to insist on a declaration 
{Remington y, Dolby (18441, 9 Q. B. llQ\ St. John^a College v. Todington (1757), 
1 Buit. 1 58, at p. 198). The party applying is not entitled, as of right, to declare 
(ifeid. ; Be York {Dean) (1841), 2 Q. B. 1), The court may ordor xdendings if an 
important or difficult poiut of law is involved {Qare v. Capper (1803), 3 East, 
472; De Haber y, Portugal (^w«cn) (1851), 17 Q. B. 171, at p. 220; White v. Steel 
(1861), 5 L. T. 449), but will hesitate so to do, as an appeal lies against tbo 
3udgment of the divisional oomi {Serjeant y. Dale (1877), 2 Q. B. D. 658, at 
p. 668; Toomer y. London^ Chatham and Dover Bail. Co. (1877), 2 Ex. I). 460, 
at p. 458 ; and Martin y. Madconoehie (1878), 3 Q. B. D. 73U, at p. 783). \s to 
when pleadings will be ordered, see title Pkaotioe and Pkoucduke. 

(A) County Courts Act, 1888 (61 & 62 Viet. c. 43), s. 128. 

(t) Judicature Act, 1873 (36 & '«7 Viet, a 60), s. 24 (7). 

{k) Iledley v. Bates (1880), 13 Ch. D. 498, followed in Qreai Western Bail. Co. 
y. Waterford and Ltmertck' Bail. Go. (1881), 17 Ch. D. 493, 0. A., and explained 
in Stannard y. St. Qike, Camberwdl^ Vestry (1882), 20 D. 190, 0. A. ; an 
injunction cannot be granted Ju lieu of prohibition, unless the High Court is 
already seised of the case otWv^ise {ibid, at p. 197). For the exercise of an 
injunction inter partes, see also The Teresa (1894), 71 L. T. 342. As to injunction 
generally, see title Injunction. 

(i) B. y. London County Justices and London County Council, [1894] 1 Q. B, 
453, 0. A. ; Wallace y. Allen (1875), L. B. 10 0. P. 607 ; B. v. Jom, [1894] 
.2 Q. B. 382; see also Judicature Act, 1890 (53 & 64 Viet. 0. 44), as. 4, 6; 
B. S. 0., Ord. 68, r. 2. For lefusal of prohibition with coats, see lAoyd y^ Jones 
(1848), 6 0. B. 81. In a new tiial in prohibition, the court has the same dis- 
cretion as to costs as in other cases {Graven y, Sanderson (1838), 7 Ad. & 

880, at p. 8971. The cases under stat. (1830) 1 Will. 4, c. 21, since repealed, 
now apparently irrelevant, in sjute of Statute Law Bevision and Civil Procedure 
Act. 1.S81 (44 & 46 Viet. 0. 69), s. 6. 

(m) Teaaimond y. Yardiey (1833), 6 B. & A.d. 468 ; White v. Steel (1802), 32 
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Where a rule for a prohibition is made absolute with costs, the 
court may order such costs to be paid by the plaintiff’s solicitor, 
i)ut the order will not be made unless the rule has been moved for 
in that form and the solicitor has had an opportunity of showing 
cause <n). 

Sect. 7. — Certiorari, 

Hub-Sect. l.— The Writ of Certiorari and Vnceedings in the Nature vf Certiorari, 

310. The writ of certioraii issues out of a superior court (a), and 
IS directed to the judge or other officer of an inferior court of 
record (b). It requires that the record of the proceedings in some 
cause or matter depending before such inferior court shall be 
transmitted into the superior court to be there dealt with, in order 
to insure that the applicant for the writ may have the more sure 
and speedy justice. It may be had in either civil or criminal 
proceedings. The object of the writ, particularly in civil proceed- 
ings, is to give relief from some inconvenience supposed, in the 
particular case, to arise from a matter being disposed of before an 
inferior court less capable than the High Court of rendering 
complete and effectual justice (c). 

311. The transmission of records from certain courts is in some 
cases effected by orders in the nature of certiorari. 

Indictments are so removable from assizes and from the 
Central Criminal Court into the King’s Bench Division {d ) ; 
for the assize courts and the Central Criminal Court are branches 
of the High Court of Justice (e) ; and the High Court has power to 
direct its own officers in any branch by a simple order without 
writ (/).' But this order is obtained in the same manner, and is 
subject to the same conditions, as the writ itself ig). 

Indictments found before juslices in London and the home 


L. J. (o. p.) 1, wboro an attempt was unsuccessfully made to recover the costs in 
the inferior court by way of damages. In county courts the jud^ of such 
court, when striking out an action or matter for want of jurisdiction, has 
full jurisdiction to awaid costs (County Courts Act, 1888 (51 & 62 Viet. o. 43), 
8. 114). 

(n) See memorandum to Robinson v. Emanuel (187^, L. 11. 9 C. P. 414, at 
p. 761 ; Rogers v. London, Chatham, and Dover Rail. Co. (1877), 20 W. B. 192 
(both cases in the Mayor’s Court, London). ^ See also title Soltoxtobs. 

(a) For superior and mforior courts, see title Ooubts, Vol. TX., pp. 9, 10. 

(b) As to courts not of record, see p. IGS, post 

(c) See 3 BL Com. 030. Qlie record is not invariably required to be transmitted 
to the same bmnch of the superior court as that which directs the iraue of the 
writ ; for the Kind’s Bench Division may direct the record of on indictment 
found in an infonor court to be transmitted directly into the Central Criminal 
Court for trial (Central Criminal Court Act, 1834 (4 & 6 Will. 4, c. 80), s. 16 ; 
and see Central Criminal Coui-t Act, 1866 (19 & 20 Viet. o. 16), a. 3). 

(d) B. V. Dudley (1884), 14 Q. B. D. 273, 280; and see Skinner v. Northallerton 
County Court Judge, [1898] 2 Q. B. 080, C.A., affirmed [1899] A. C. 439. 

(«) Judicatare Act, 1873 (36 & 37 Viot. o. 66), s. 16. 

(/) R. V. Dudley, supra. This order is, however, granted in the same manner 
and upon the same grounds as the writ (Crown Office Buies, 1906, r. 17) ; see 
p. 203, poet. 

(y) Crown Office Buies, 1906, r. 17, and see title Criminal Law and 
Procsdure, Vol. IX., p. 349. 
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counties may be removed for trial into the Central Criminal Court 
by an order made either by the King’s Bench Division of the High 
Court of Justice, or by any judge of the Supreme Court on the 
commission of the Central Criminal Court, or by the recorder of 
the city of London {h). 

Orders of quarter sessions are removed into the High Court, for 
the purpose of being enforced, by such an order and not by the writ 
itself (t). 

Judgments for £20 or upwards of local courts of record to whicli 
the Borough Courts of Record Act, 1872 {k), has been applied, and 
any judgments of the Salford Hundred Court of Record (Z), may be 
BO removed into the High Court for the purpose of execution. 

Where in answer to an action brought in a county court a 
counterclaim is put forward involving matters beyond the juris- 
diction of the county court, the High Court, or a judge thereof, 
may order the whole proceedings to be transferred to the High 
Court without any writ of certiorari; and the proceedings so 
removed continue in the High Court as though they had been 
originally commenced there (m). 

312 . In some cases the records of an inferior court may be 
transmitted to the superior court without either the writ of certiorari 
or any order of the superior court. Thus, indictments found at 
courts of quarter sessions may be transmitted by the justices to 
the assizes for the county in which such indictments are found (n), 
and when a special case has been granted by justices of the peace (a) 
or by quarter sessions (6), the proceedings may be transmitted to 
the High Court (c). 


(/*) Central Criminal Court Act, 18.34 (4 & 6 Will. 4, c. 36), s. 16; Ji. v. Sill 
(18.02), Dears. C. C. 10; and Peo p. 1.38, post. 

(i) Quarter Sessions Act, 1849 (12 ^13 Viet. c. 45), s. 18; Hawker v. Field 
(1850), 20 L. J. (m. 0 .) 41 ; and aoe p. 161, jmt. 

(A) 35 & .36 Vict. c. 86. See title C<*X 7 RT 8 , Vol. TX., p. 136, and p. 163, post. 

(/) Salford Hundred Court of Record Art, 1868 (31 & .32 Vict. c. exxx.), s. 8<S. 
In this case the judgment hocomos a judgment of tho High Couil in tho su,nio 
way as if it had lieon removed by certiorari. Under tho Mayor’s r’ourt of 
London Procedure Act, 1857 (20 & 21 Vict. c. civil.), r. 48, execution in the High 
Court, in any manner, may be obtuiuod on a judgment (»)’ tho Mayor's Court 
without any writ of certiorari or any order ; and under tho Livoi-pool Court of 
Passage Act, 1838 (1 & 2 Vict. c. xeix.), s. 3, execution in the High Court 
by fi.fa. on a judgment of the Court of Pussago may bo obisiined by an order 
or a master of the High Court; but in those cases the judgment itself is not 
removed into the High Court. For these Courts genorally, gee titles Coxmxs, 
Vol. TX., pp. 173, 197 ; Mayor’s Court, London. 

(m) Judicature Act, 1873 (.36 & 37 Vict. c. 66), s. 90. 

(n) R. V. WdhereU (1819), Russ. & Ry. 381. Grand jurors at sessionr'may 
find true bills on indictments which tlio sessions have no jurisdiction to try 
(Quarter Sessions Act, 1842 (5 & 6 Vict. c. 38), s. 2). When they do so a judge 
of assize for tho county in which such indictments are found may issue a writ of 
ceriwrari to remove them {ibUi.)^ or the justices may transmit such indictment? 
to tiie assizes without ceriiorari. 

(a) Summary Jurisdiction Act, 1857 (20 & 21 Vict. o. 43), s. 10 ; Summary 
Jurisdiction Act, 1879 (42 &43 Vict. c. 49), s. 33. 

(/>) Summary Jurisdiction Act, 1879 (42 & 43 Vict. o. 49), s. 40. 

(c) Certiorari is not, however, taken away ; and tlie writ may bo obtained when 
it is thought necessary, geo p. 165, post. As to special cases generally, see title 
MAaiSTR.\TE3. 
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SoB'Seot. 2.— PwfjMMM for toAteA Certiorari <$ granted (d), 

(i.) Certiorari to remove for Trial, 

(a) Civil Actions, 

313. In certain cases there is a common law right to remove 
actions for trial from inferior courts (e), but in the great majority 
of cases an action can only be removed when in the opinion of a 
judge of the High Court, it is fit to be tried in the High Court. 
An action may be fit to be tried in the High Court, or it 
may be desirable that it should be so tried, where difficult points of 
law are involved (/)'; but where there is an appeal from the lower 
court to the King’s Bench Division certiorari is not readily granted 
on this ground (g ) ; or where there is reason to suppose that a fair 
trial could not be secured in the court below (h). An alternative 
course is now provided in the case of county courts, for where 
prejudice is likely to exist, there is power to change the venue from 
one county court to another (i). The circumstance that substantial 
fraud is charged is not in itself a sufficient ground for removing an 
action from an inferior court (a), 

314. Actions of an equitable nature are removable from local 
courts of record wliich possess equitable jurisdiction where it is 
shown that the applicant cannot have justice or complete justice in 
the inferior court, or that the action is beyond the jurisdiction of the 
inferior court (6). An action on the equity side of the Mayor’s 


(d) Applications for ceriioian for the argument of demuiTers (see p. 158» 
post), for judgment upon indictments (see p. lo9, post), for sentence after jiulg- 
ment on indictments (see p. 164, post), to estreat recognisances (see p. 164, post), 
for outlawry (see p. 165, poet), to remove a special case (see p. 165, post), to 
remove depositions on applications for bail (see p. 167, poet), and for the uso of 
a record in evidence (see p. 168, jmt), are now Hire. Certiorari for other 
purposes, referred to in Fitzherbort’s Natura Brevium and Halo, P. 0., has 
become entirely obsolete. CerUorari in aid of error is perhaps not entirely 
obsolete ; for error still lies from the Court of Appeal to the House of Lords 
{^Justicer. Mersey Steel Co, (1876) 1 0. P. D. 575,577), though it has been abolished 
in other oases (see p. 160, As to whether the record itself was to be 

returned or only an exemplification, the practice of the superior courts seems to 
have varied ; but in the case of certiorari in aid of error to the House of Fiords 
an exemplification was always sufficient {Wilkes v. R, (1768), Maeqeon, Practice 
of the House of Lords, 401 ; Atkinson v. R. (1785), ibid. 402). 

(«) As to inferior courts, see title Courts, Vol. IX., p. 11. 

If) Rees V. WiUiams (1851), 21 L. J. (ex.) 24 ; Potter v. Oreat Western Colliery 
Co., Ltd. (1894), 10 T. L. K. 380, 0. A. ; Staples v. Arcidental Death Insurance 
Co. (1861), 10 W. R. 69 ; Lonybvttom v. Longhottom (1862), 8 Exch. 203 ; Hunt 
V. Great Northern Rail. Co. (i851), 2 L. M. & P. 268 ; but see Mnnday v. 
Thames Ironworks Co. (1882), 10 Q. B. D. 69 ; Solomon v. London, Chatham and 
Dover Rail. Co. (1861), 10 W. R, 69. 

(j) Soloman v. London, Chatham and Doier Rail. Co., supra. 

(A) Bates v. Warner (1889), 6 T. L. R. 682, 0. A.; Syvwnds y. Diifwdals 
(1848), 2 Exch. 633 ; Potter v. Oreat Western Colliery Co., supra. 

(*) County Courts Act, 1888 (61 & 62 Viet. c. 43), s. 86. See title Oouirry 
Courts, Vol. VIII., p. 482. 

(а) Simpson v. Shaw (1886), 66 L. J. (q. b.) 92 ; Boize v. Edwards (1889), 5 
T. L. R. 341. 

(б) Certiorari to inferior courts of equity jurisdiction was obtained by 
certiorari bill in Chancy. This bill alleged that the applicant could not 
or was not likely to obtain justice in the inferior court {Stephenson v. EouldUeh 
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Court can only be removed into the High Court by a special order 
in the nature of certiorari made by a judge of the High Court, 
which is not to be made if such judge considers that the case is fit 
to bo tried in the Mayor's Court (c). 

(b) IndictmenU, 

315. Certiorari lies at common law (d) to remove indictments 
found before inferior courts of criminal jurisdiction into the High 
Court for trial. Coroners’ inquisitions are a species of indict- 
ment (c), and are removable in the same manner. Presentments 
found before commissioners of sewers may be removed for trial (/). 
Indictments may be removed not only for trial upon issues of 
fact, but also for the hearing of demurrers (/;), but they are now 
rarely removed for this purpose. 

316. Indictments removed for trial are ordinarily removed into 
the King’s Bench Division of the High Court of Justice; but 
indictments found at any place beyond the jurisdiction of the 
Central Criminal Court may be removed directly into the Central 
Criminal Court for trial there {h). 

Indictments found before justices for ^he cities of London and 
Westminster, the liberty of the Tower, the borough of Southwark, 
or the counties of Middlesex, Essex, Kent, and Surrey, may also be 


(1704), 2 Voni. 491 ; Addison v. HindmarsTi (1686), 1 Vein. 442). The bill was* 
fluppoitcd by affidavit, and the applicant was bound in a penal sura of £100, 
conditioned to be void if tho bill contained matter eufficient to bear certiorari ; 
and if the applicant should prove the suggestions of the bill within fourteen 
days, application for tho order for the writ was made ex parte upon filing 
tho bill and the affidavits verifying it (see further as to the practice Jones v. 
Iley (1869), 17 W. B. 996; see also Jliltun v. Lawson (1660), Cary, 68; 
aoivUm V. Cutler (1675), 2 Bop. Cb. 07 ; Partington v. Tarhodc (1683), 1 Vern. 
177; Strode v. Little (1682), 1 Vem. 69). Where want of jurisdiction is apparent 
on tho face of the proce^ings, the writ might bo granted at once without 
reference to the master in chambers {Jones v. Hey, sujira ; Tracy v. Open Stock 
Eaxhange (1870), L. E. 11 Eq. 556). 

Tho practice of the Ohanoory Division now con-esponds to that of the King’s 
Bench Division, and the writ is obtained by summons or motion without bi'A or 
bond (Jlo lioyal Liver Friendly Society (1887), 36 Oh. D. 332}. But it is con- 
ceived that the jurisdiction of tho High Court to remove equity proceedings 
from local courts of record is the same as that which was formerly possessed 
by tho Court of Chancery, and may he exercised on the same grounds. 

(c) Mayor’s Court Lopdou I’roccdure Act, 1857 (20 & 21 Viet. c. clvii.), s. 20 ; 
and see tjtlo Mayor’s Court, London. 

(d) The right to remove ait indictment into the High Court was formerly 
absolute on the part of tho prosecutor (Com. Dig. tit. Ceitiorari, p. 335) ; but it 
was probably never absolute on tho part of the defendant. 

(e) Jt. V. /?747Aam (1864), 5 B. & S. 257. See title Coroners, Vol. VIIF., p. 283. 

(/) n. v. liaker (1850), 28 L. J. (q. b.) 377. 

(ijr) 2 Hale, P. C. 210. The points which could he raised on demun’ei may 
also be raised on motion to quash, either in the court below or on certiorari. 

fjK) Central Criminal Court Act, 1856 (19 & 20 Viet. c. 16), s. 8 ; Crown 
Offloe Buies, 1906, r. 19; and sec It. v. Palmer (1856), 5 E. & B. 1024; R, 
T. Buxton (1862), 11 W. E. 209 ; Re Morose (1891), 7 T. L. B. 507. The trial is 
by an ordinary jury of the Central Crimmal Court. Indictments may be 
removed directly into the Cential Criminal Court also under the Corrupt end 
Illegal Practices Prevention Act, 1883 (46 & 47 Viet. c. 51), s. 50, and under the 
JunsdiotioD in Homicides Act, 1862 (25 & 26 Viet. c. 65). 
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removed directly into the Central Criminal Court for trial there 

by an order in the nature of certiorari. This order may be 

made either by the King’s Bench Division, or by a judge of the 
High Court who is on the commission of oyer and terminer 
of the Central Criminal Court, or by the recorder of the city of 
London (i). 

317. Indictments found at any sessions in a county in matters 

which are beyond the jurisdiction of the sessions to try may be 
removed directly into the assize court of that county. The writ 

in this case can only be issued by a judge of the High Court 

acting as judge of assize for the county in question (j). 

318. When indictments are removed for trial into the King’s 
Bench Division, the trial takes place, in the absence of any further 
order, as a nisi ptius record at the next assizes for the county in 
which the indictment was found, or, if it was found in London or 
Middlesex, at the sittings of the High Court of Justice (A;). 

(ii.) Certiorari for Judgment on Indictment. 

319. Certiorari lies at common law to remove an indictment 
and the proceedings thereon into the High Court for judgment, when 
a special verdict has been returned in the court below (Z), or when 

(i) Oontral Criminal Court Act, 1834 (4 & d Will. 4, o. 3C), s. 16. Inasmuch 
as mdictments aio removed under this Act, not by the writ of veriiorari itself, 
but by an order in the nature of the writ, on application to remove may be 
granted even in cases in which certiorari in taken away {R. v. Sill (1852), Dears, 
0. C. 10); see p. 178,jpo3<). The authority given by the Act in no way affects 
the authority of the Ili^h Court to remove indictments from the Central Criminal 
Court into the King’s Bench Division {R, v. Ilawdvn (1841), 9 Dowl. 1007); see 
it. V. Morgan (1830), 7 C. & P. 042. 

(y) Quarter »Sossioiis Act, 1842 (5 & 6 Viet. c. 38), s. 2. Before this Act the 
sossious had no power to find true bills upon indictments which wore beyond 
their jurisdiction Ui. v. //am/oa (1738), 2 Stra. 1088 ; R. v. Rtgby (1839), 8 C.’& P. 
770). The writ of certiorari is rarely necessary, for the sessions may transmit 


any indictments found before them to assizes for tiial, whether they uva beyond 
their jurisdiotion to try or within it {It. v. Wcthercll (1819), Russ. & Ey. 381). 
The .^izbs Relief Act, 1889 (52 & 63 Yict. c. 12), s. 5, provides that iiotliing 
in that Act shall affect the right to remove an indictment by certiorari^ and 
persons in custody on an indictment removed by certiorari are excluded from 
the operation of s. 3 of tho Act. As to venue of removed indictment, see title 
Criminal Law and Procedure, VoL IX., p. 349. 

(A) The practice is embodied in Crown Office Rules, 1906, rr. 14, 16, which 
prescribe two recognisances to be entered into by the prosecutor or defendant 
at whose instance the indictment has been remove. Crown Office Rules, r. 18 
(which reproduces the effect of the Central Criminal Court Act, 1846 (9 & 10 
Yict 0 . 24), s. 3, repealed). Tho rule proceeds : “ and a jury shall be summoned 
and the tnid proceed in the same manner in all respects as if the indictment 
hod been originally preferred In that county or jurisdicUun,” This does not 
mean that the county or jurisdiction should correspond with that in which the 
offence was committed. What is meant is that the same issues shall be tried as 
would have been tried in the Central Criminal Court if the indictment had not 
been removed {R. v. Castro (1874), L. R. 9 Q. B. 850). See also title Criminal 
Law and Frooedube, Yol. IX., p. 350. 

) M , V. Dudley (1884), 14 Q. B. D. 273, 280 ; R. v. Nichols (1742), cited 
ilast^ 412, n. ; R. v. Huggins (1730), 2 Ld. Baym. 1574 ; R. v. Kenworihj 


(1823), 1 B. & 0. 711, per Abbott, C.J., at 
Certiorari A ; 2 Hawk. P. C., o. 27, •. 31. 


pp. 713, 714 ; Bao, Abr. tit. 
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the judge of the court below has doubts as to the nature of the 
offence or the proper punishment to be awarded (m). But this course 
cannot be adopted where the indictment is for a misdemeanour and 
the punishment is uncertain (n). 

(tii.) Certiorari to Quoth. 

320. Certioran lies at common law to remove the proceedings of 
inferior courts or judicial bodies for the purpose of quashing such 
proceedings where the writ of error did not lie (o). It does not lie 
to quash the judgments of inferior courts of civil jurisdiction(^). 

Ceitiorari lies, therefore, to remove orders made at assizes (q) 
or quarter sessions, other than judgments upon indictments (r), 
and all orders or commissions before justices of the peace (<), 
in order to quash them. It does not, however, lie to remove a 
decision of justices to commit or refuse to commit a defendant for 
trial (a), nor to remove an acquittal (/>), for an order of an inferior 
court, even though defective for errors on its face or for want of 
jurisdiction, is not void, but only voidable, and therefore to quash 
an acquittal would be to put a man in peril twice for the same 
offence (c). Where, however, a defendant is convicted by justices, 
and the conviction is quashed on appe.al to quarter sessions, cer- 
tioraii lies on the application of the prosecutor to remove the order 
of sessions quashing the conviction (d). 

Certiorari lies to remove indictments found at assizes (e) 


(m) n. V, Porter (1703), 1 Salk. 149. 

(n) R. V. NkhoU (1712), cited 12 Eat,t, 412, n. ; R. v. Kenworthy (1823), 

1 B. & 0. 711. ^ ‘ 

(o) The writ of error is now abolished with resjioct to both civil ahd criminal 
proceedings (Judicature Act, 1875 (38 & 39 Viot. c. 77), s. 33, Scliedule; R. S. C., 
Oi-d. 58, r. l). Tliia rule is repealed, but such repeal was not to revive proceed- 
ings in error (Statute I^aw Revision and Civil Procedure Act, 1883 (46 &47 Viet, 
c. 49), s. 6 ; Criminal Appeal Act, 1907 (7 Kdw. 7, c. 23), s. 20). Proceedings 
in ciror from the Court of Appeal to the House of Lords may still be brought 
[Juatice v. Mersey Steel Co, (1876), 1 C. P. D. 676, 577). 

(p) Lawet V. Ilutchimon (1835), 3 Bowl. 50(), per Paekts, B., at p. 608. But 
SCO Kemp v, Balne (18441, 1 J)ow. & L. 886, per Williams, J., at p. 887, where 
it is suggested as possible that if there was want of jurisdiction in the lower 
ooui’t certiorari to quash might lie after j udgment. There appears, however, to 
bo no reported case in which certiorari lias been panted in such a case. 

(<;) Such as rocognisancos entered into at assizes upon articles of the peace. 
Such rocognisancos may also be removed to be estreated {R. v. Rrooke (1894), 69 
J. P. 6), or to have attaoKment issued upon them (see Crown Olfice Rules, 1906, 
r. 264). See also R. v: Lev (1876), 1 Q. B. D. 198, whore an order of a judge of 
assize for the payment of costs under the Highway Act, 1835 (5 & 6 Will. 4, 
c. 60), 8. 95, was brought up and quashed as having been made without 
jurisdiction. 

i r) Error lay upon such judgments; see p. 169, poaf. 

») Orocnvelt v. Burwtll (1699), 1 Ld. Raym. 454 ; Lilly, Abridgment, 263. 
x) R. V. Roscommon Justices^ [1394] 2 I. It. 168; see p. 173, poa7. 

R. V. Qahoay Justices^ [1900] 2 I. £. 499 ; aud see R. v. Chu/in (1839), 
owl. 678. 

(c) R. V. Oalway Justices, supra. 

id) Ex parte Spencer (18391, 1 Per. & Dav. 368. 

(e) Indictments have hardly ever been removed from assizes or the Central 
Ciiminal Court in modern times for the purj^ose of quashing them ; forjudges 
of the High Court preside there, and the motion to quash may be made in the 
court below. 
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or sessions and ooroners* inquisitions, before trial, in order to quash 
them if ) ; after trial it does not lie (^). And where judgment has 
been given in the court below upon motion to quash the indictment 
or inquisition in that court, or upon demurrer, certiorari does not 
lie to remove such judgment for the purpose of quashing it (k). 

Certiorari also lies to remove, for the purpose of quashing, 
the determinations of persons or bodies who are by statute 
or charter intrusted with judicial functions out of the ordinary 
course of legal procedure (t), but within the general scope of the 
common law. The determinations of such authorities are not 
judgments in the sense required to admit of a writ of error 
being brought in respect of them (/c). Thus, the determinations of 
censors of the Boyal College of Physicians (1), of commissioners 
of sewers (a), of canal commissioners empowered to hold inquiries 
with regard to the construction of bridges (b), and of sheriffs 
empowered to hold inquiries under the Lands Clauses Consolida- 
tion Act, 1845 (c), may be removed in order to be quashed. 

321 . The writ of certiorari for the purpose of quashing pro- 
ceedings is granted subject to compliance with conditions imposed 
by rules made in pursuance of statutory authority (d). Its issub, 


{/) Where the defect complained of is error on the face of the jroceedings, 
the oojection may be taken either on demurrer or upon motion to quasli ; and 
dcmuiTeis may be removed by certiorari for hearing in the court above ; see 
p. 158, ante. 

(ff) nice V. B. (1616), Cro. Jac. 404 ; Jt. v. Seton (Inhabitants) (1797), 7 Term 
Hep. 873 ; Ji. v. Peneqoee (Inhabilanta) (1822), 2 Dow. & Ey. (k. b.) 209; Ji. v. 
Ohrietian (1842), 12 L. J. (m. 0.) 26; Nally v. B. (1884), 15 Cox, 0. C. 638; 
B. v. Boater (1892), 67 L. T. 354. 

^(A) if. V. Smith (IT.) (1838), 2 Mood. & B. 109; if. v. mison (1844), 6 Q. B. 

(«) It is only in this negative way that it seems po.ssihle to describe the 
miscellaneous bodies, charged with judicial functions, which are amouable to the 
wiit of certiorari to quash. The test in each cose is whether tlio wi it of error 
lay. The writ of error lay only upon a regular judgment, pronounced after 
trial in the ordinary course of common law procouuro— that is, in civil easels, 
whore writ and formal pleadings preceded the hearing, and in criminal cases, 
where indictment, or its equivalent, with pleading thereon, preceded the hearing ; 
see p. 169, poet. 

(&) See Groenvelt v. Burwell (1699), 1 Ld, Kaym.^ 454 ; B. v. G lamorqanehire 
(InhaHtante) (1700), 1 Ld. Baym. 580. The distinotiou must be drawn between 
jurisdiction and procedure. Where a court has a special jurisdiction “ out of the 
course of the common law,” certiorari does not lie {tlurtley v. Hooker (1777), 2 
Cowp. 523) ; but where the procedure of a court is "out dl the course of the 
common law,” that is, where the proceedings are summary and then there are no 
formal pleadings, as upon civil actions or indictments, then certiorari lies, because 
error does not (Groenvelt v. Burwell. supra) ; Case of Commissioners of Sewers for 
Yorkshire (1724), 1 Stra. 609 ; B. v. Mancheeter and Leeds Bail. Co. (1838), 1 Per. & 
Dav. 164 ; compare Ball y. Paiiridge (1666), Sid. 296. 

(f) Qroenvdt v. Burwell^ supra. 

\a) Case of Yorkshire Commiesimere for Sewere (1724), 1 Stra. 609. 

(6; if. v. Aberdare Canal Co. (1860), 14 Q. B. 864. A presentment of com- 
missioners of sewers may be removed for tri^(if. y. Baker (1859), 28 L. J. (q. b.) 
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except where a^licatiou is made by the Attorney-General acting on 
behalf of the Crown, is discretionary (e); and the discretion of the 
court is exercised upon grounds established at common law(/). 
The writ only operates to effect the removal of the proceedings into 
the King’s Bench Division. It is usual, however, to combine a 
motion to quash with the motion for the writ ; ani whether this 
is done or not, a divisional court has power to make it part of 
the order absolute for the writ that upon return the proceedings in 
the court below shall be quashed without further order (^). 

(iv.) Ctriiorari for the JPttrpoee of Execution or Goercive Proeen^ 

(a) JudgnmtB of Inferior Courts of CivU Jurisdiction. 

322. The limited right formerly existing at common law to 
remove the judgments of inferior courts of civil jurisdiction into the 
High Court by certioran for execution (A) has been enlarged and 
superseded by statute (i), and such judgments are now removed 
only by virtue of the statutes referred to in this sub-section. 

fe) Seo p. 191, post. 

if) As to those grounds see p. 192, post. 

(ff) Grown Office Rtilee, 1906, r. 23. This doe • not apply whore the writ is 
obtained in order to bring up an order or conviction on which a special case 
has been stated by justices of the peace (ibid.). 

(A) This right appears to have existed where the judgment debtor had no 
effects within the jurisdiction of the inferior court (Gilbert, Distress, 149; Lilly, 
Abridgment, 253), or where execution was hindered or refused in the inferior 
court Ujilly, Abridgment, 253). But execution in the superior court was limited 
to such as could be obtained m the jurisdiction of the inferior court, unless the 
action was ono whicli could not have been oommonced elsewhere than in the 
inferior court (Gilbert, Execution, 160), No judgment could be removed for 
execution except in case of necessity (Lilly, Abridgment, 252), 

(j) Previously to the Inferior Courts Act, 1779 (19 Geo. 3, o. 70), the practice 
of granting certiorari to remove judgments from inferior courts seems to have 
fallen into disuse. A rule was made by the Coijrt of King’s Bench " that no 
ctrWorari ought to be made to remove a judgment out of any inferior court 
whereby to enable the plaintiff to have execution out of this court” (see Gilbert, 
l^xecution (1763), where, however, the date of the rule is not ^von). Whore 
execution could not be obtained in the court below, execution m the superior 
court was obtained by the roundabout and expensive method of bringing an 
notion in the superior court upon the judgment in the inferior court. The 
Inferior Couits Act, 1779 (19 Geo. 3, c^ 70) s. 4, was apparently intended to 
chock this abuse and to restore th-' older practice. The judgments Act, 1837 
(1 & 2 Viet. 0 . 110), B. 22, extended the right to all judgments of the courts to 
which the Act related irrespootive of the question whether execution could be 
obtained in the court briow. And, although the Borough and Local Oouiia of 
^oord Act, 1872 (35 & 36 Viot a 86), Sohed. 9. appears- to be restriotivo, 
inasmuch as it empowers the removal ox judgments only in oases in wMch ^e 
sum recovered exceeds £20, it is not really so ; for it is believed that all the 
courts to which the Act has been applied (see title OotniTa, Vol. IX., p. 132, 
note (l>)) are courts which come under the Judgments Act, 1837 (1 & 2 Viet. 
0 . 110), B. 4 ; and it has been held that these Acts are not inconsistent with one 
another so far os relates to certiorari for execution, but that ^e right conferred 
by the later statute is in addition to that possessed under the earlier one 
(Paine v. /Slater (1883), 11 Q. B. D. 120, 0. A.). 

So fai* as relates to county courts, it was held (Aforeton y. Holt (1856), 10 Exch. 
707) that the judmonts of a county court could not be removed into the superior 
court under the Inferior Couils Act, 1779 (19 Geo. 3, o. 70), s. 4, or under ^e 
Judgments Act, 1837 (1 6 2 Viet. c. 110), s. 22, inasmuch as such judgments 
were different in their characteristics ana consequences from judgments of local 
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323. The jadgmente of local courts of record {k) may be 
removed into the High Court for execution: — ( 1 ) Where in any 
such court of common law jurisdiction (f) final judgment has been 
given for the plaintiff (m) in any action other than ejectment (n) 
and execution has been levied and no effects of the judgment debtor 
are to be found within the jurisdiction. ( 2 ) Where any judgment, 
order, or rule has been given or made in any such court, whether 
of common law or equity jurisdiction, provided that the court is 
one in which, in the year. 1837, a barrister of not less than seven 
years’ standing was acting as judge or assessor or assistant (o). 
(3) Where such court is one to which the provisions of the Borough 
and Local Courts of Record Act, 1872 (p)» have been applied ( 7 ) and 
final judgment has been there obtained in any action in which the 
sum recovered is not less Lhan ^ 20 , or a rule or order has been 
made for the payment of not less than ^£ 20 . 

In cases coming within (1) or (2) the judgment is removed by 
the writ of certiorari. In cases coming within (3) it is removed by 
an order in the nature of certiorari. In cases coming within (2) the 
right to remove the judgment, order, or rule is absolute (r), and 
the writ must be granted even though execution might have been 
had as conveniently in the inferior court, and though it appeaVs 
likely that the writ is only applied for in order to increase costa {$). 

These statutory provisions are not exclusive of one another. 
Thus, if a local court of record comes under the class of courts 
mentioned in ( 8 ) and also under the class of courts mentioned 
in ( 2 ) its judgments may be removed as of right, irrespective of 
amount (t). 

324. The statutory right to remove judgments of local courts 
of record is, however, limited to judgments upon proceedings which 
are similar in character to those of the High Court. It does not 
extend to judgments based upon a special jurisdiction of the court 


coTirte of record or of supoi ior coxirts. Such rights us existed at common law to 
roinove judgmonts by certiorari oould not therefore, oven if they bad not become 
obsolete, have applied to the removal of county court judgments. Thus, the 
power given by successive statutes, and now by the County Coiuts Act, 188S 
(61 & 62 Viet. 0 . 43), 8 . 161, to remove judgments from the county com-t by 
certiorari^ where the sum recovered exceeds £ 20 , cannot be regarded as rest riot- 
ing any previously existing right, but rather as conferring a new right. 

(ft) For a list of these courts, see title Courts, VoL IX., pp. 138 et seq. 

(Z) Inferior Courts Act, 1779 (19 Geo. 3, 0 . 70), s. 4. 

cr — 4 Dowl. 63, where it was held that the Act did 


(m) Batten v. Fyutres (1835), 4 Bowl 
»t extend to cases in wliioh mdgment 

f n_ 3 ctM /iinoA 


was given for the defendant. 


not ... 

(n) Doe d. Biantfield v. BhipUy (1833), 2 Dowl. 408. 

( 0 ) Judgments Act, 1837 (1 & 2 Vict. 0 . 110), s. 22 . This Act applies to 
courts of equity jurisdiction {Harvey v. Oilbard (1839), 7 Dowl. 616). It does 
not appear that a list of courts to which this Act applies anywhere exists. In 
applications Tinder the Act the afGdavit of the judgment creditor must state that 
the court in which his judgment was obtained is a court to which the Act 
applies. 

(p) 35 & 36 Viet. 0 . 86 . 

(5) For a list of the courts to which the Act has been applied, see tifle 
COTJBTS. Vol. IX., p. 182, note (5). 

Paine v. Slater (1883), 11 a B. D. 120, 0. A. 


i 


a) Haywood v. Saint (1875), 32 L. T. 666 . 
,<) Paine v. Slater, supra. 
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below which the High Court does not possess. Thus, a judgment 
against a garnishee by foreign attachment in the Mayor’s Court, 
London, will not be removed (a) ; and where the judgment of an 
inferior court newly created involves consequences which do not 
attach to a judgment of the High Court, the Acts which have been 
referred to do not apply (fe). 

Some local courts of record have statutes of their own, under 
which the right to remove judgments for execution without certiorari 
is conferred (c). 

County courts do not come within the provisions of any of the 
statutes relating to the removal of judgments from local courts of 
record (d), 

325. Where the judgment of an inferior court is removed by 
writ of certiorari or by an order in the nature of the writ into the 
High Court, that court acquires power to deal with such judgment 
in the same way as it deals with its own judgments. And therefore, 
if it is shown that the court below was without jurisdiction, or that 
the judgment was improperly obtained, such judgment may be set 
aside upon motion (f). 

(b) Orders of Inf&'ior Courts of Qrimtml Jurisdidion, 

326. The sentence of any court of criminal jurisdiction may be 
removed into the High Court, at common law, by certiorari for 
the purpose of execution, as of course, on the application of the 
Attorney-General on behalf of the Crown (/). 

The common law right to the writ in aid of the defective coercive 
powers of inferior courts of criminal jurisdiction {g) survives in 
two cases — (1) to remove recognisances entered into at the assizes 
or at the sessions for the purpose of estreating them (^), or in 
order that an attachment may be issued on them (i), though this 


(a) JJulmer v. Marshall (1822), 1 Dow. & Ey.(K. B.) 637. 

i6) Moreton v. Holt (1856), 10 Exch. 707. 

(c) See titles Execution ; Mayor’s Couet, London. 

{d) Moreton v. HoU^ supra. As to removal of judgment, of a oounty court, see 
County Courts Act, 1888 (51 & 52 Viet. o. 43), s. 151, and title County Couejs, 
Vol. VIIL, p. 560. 

(e) liridye v. Branch (1876), 1 0. P. D. 633 ; compare Williams v. BoUand 
(1876), 1 C. P. D. 227, and Simons v, do Winls {Count) (1840), 8 Dowl. 646 (in 
which cases, howevor, thei'e was mctely irregularity in tne proceedings). 

(/) R. y. (7am(i«(18<H), 2 Ad. &E1. 266. In this case sentence of death had 
h,en passed upon the defendant at the Chester Assizes ; a dispute arose between 
tlio sheriff of tlie city and the sheriff of the county with regard to the carrying 
out of the 'sentence, each contending that it was the duty of the other to carry 
it out ; the case was removed into tlie Court of King’s Bench by certiorari on 
tlio application of the Attorney-General, and sentence was executed by the 
proper officer of that court. Seo also B. v. Bogers (1765), 3 Buix. 1809, and 
B, U.'s Case (1629), Cro. Cor. 176. 

(^) At common law the orders and convictions of magistrates might be 
removed by certiorari into the High Court in order that they might be enforced 
in phuics beyond the jurisdiction of the magistrates (Bac. Abr. tit. Certiorari : 
2 Hale, P. C. 2101 

{h) B, y. Brooke (1894), 59 J. P. 6. Where the recognisances are removed 
from assizes, either the writ or an order in the nature of the writ may he 
employed (ibid.). 

(t) See Crown Office Buies, 1906, r. 264. 
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is now rarely necessary, for such recognisances may be estreated 
at assizes and also at sessions (Jc) ; (2) to remove proceedings from 
sessions for the purpose of outlawry (1), and to remove proceedings 
against corporations (m). 

327. The right to remove orders of magistrates into the superior 
court for execution appears now to depend entirely upon statute («)• 

Orders of general or quarter sessions (o), other than judgments 
upon indictments (a) or orders to abate nuisances may be 
enforced by removing them into the High Court for execution. 
Their removal is accomplished by an order in the nature of 
certioran (c). Upon removal they may be carried into effect in the 
same manner as a writ of the High Court (d). 

Although an order of sessions is removed as of course for the 
purpose of execution, execution will not necessarily be allowed. 
It will not be allowed if the removed judgment was made with- 
out jurisdiction or was bad for error on the face of the pro- 
ceedings (e). These objections may be raised either in opposition 
to an application for an order for execution or upon an indepen- 
dent motion to set aside an order for execution which has already 
been granted. And they may be raised although certiorari has been 
taken away with regard to the proceedings in the court below Q). 
A defendant, therefore, who has been precluded by statute from 
disputing the validity of an order made against him by means of 
an application for certiorari to quash the order, may nevertheless 
be able to resist its execution in any form, upon the very grounds 
which would have been open to him on an application for certiorari 
to quash, if certiorari had not been taken away. 

(v.) Certiorari to remove Orders rfc, on Case Stated, 

328. Certiorari lies for the purpose of removing any conviction, 
order, or other determination of justices in relation to which a case 


^/i') UriiJiinal Procedure Act, 18.j3 (16 & 17 Viet. c. 30), s. 2. 

(/) 2 Halo, P. 0. 210. Where proceeihrigs are removed to the High Court 
f»'i‘ the purpose of outlawry, and the defendant comos in on the exigent, the 
inocoedings aie at once sent back to the court below on procedendo, which is 
made abboiute in the hist instance {It, v. Vtrry (1704), 5 Toim liop. 47iy. As to 
outlawry geneially, see title Cbiminal Law awd Piiooeduke, Yol. IK., p. 431. 

fwj) Sec title CoiiroRATio.vs, Vol. IX., p. 431. 

(n) Disobedience to an order of sesbious was a misdemeanour indictable at 
common law ; and in practice an indictment for misdemeanour seems to have 
been the only method in use for enforcing such orders at the time when the 
Quarter Sessions Act, 1819 (12 & 13 Viet. c. 45), was passed. 

(o) Ibid., s. 18. 

(o) Hawker v. Field (1850), 20 L. J. (m. 0.) 41. 

U}j R. V. Bateman (1857), 8 E. & B. 584. 

(c) Hawker v. Field, supra, w'heie it was held that the writ of certiorari itself 
was not intended to be employed. The terms of s. 18 of the Quaitor Sessions 
Act, 1849 (12 & 13 Viet. c. 45), differ only slightly from those of the Inferior 
Coui*ts Act, 1779 (19 Goo. 3, c. 70), s. 4, and from those of the Judgments Act, 
1837 (1 & 2 Viet. c. 110), s. 22; and under these two Acts the writ has always 
been considered necessary. 

{d) Quarter Sessions Act, 1849 (12 & 13 Viet. o. 46), s. 18. 

(e) R. V. Hellier (1851), 21 L. J. (m. oA 3 ; iJ. v. Hyde (1852), 21 L. J. (m. 0.) 
94 ; and see Bridge v. Branch (1876), 1 0. P. D. 633. 

(/) R, V. llelUer, supra; R. v. Hyde, supra. 
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has been granted by justices of the peace or by quarter sessions ig). 
The writ is not, however, now necessary where a case has been 
granted either by justices (h) or by quarter sessions (i). But cer- 
tiorari for this purpose is not taken away ; and the writ may be 
issued in cases in which it is thought necessary (k). It is proper 
to apply for the writ when a case has been granted and there has 
been unreasonable delay in stating it (2). 

(vi.) Certiorari to remove Depositions for Bail. 

329 . The writ lies to bring up the depositions upon which 
a defendant has been committed for trial, when application is 
made to a judge in chambers to admit such prisoner to bail(»0> 
But the writ is rarely necessary for this purpose. Upon applica- 
tion to the judge for a summons to show cause why bail should not 
be granted, it is the proper course for the applicant to produce 
copies of the depositions verified by affidavit (n), and it is only in 
cases in which such depositions have not been obtained that the 
writ is now issued. 

(vii.) Certloj'ari to remove Record for use as Eiidence. 

330 . Certiorari may be granted to remove a record of an inferior 
court into tho High Court w^hen such lecord is required for the 
purpose of evidence in the High Court (o). Where granted for 

(^) A case rtated by justices at quaiter so.-sioiis was oiigiiially only an 
enlargement of the order made by them, and, as foming part of tho order, was 
brought before the supoiior court in tho only way in which it could be brought 
namely, by certiorari (soe Walsall Overseers v. London and North li^eslern Rail. Co 
(1878), 4 App. Cas. 30 ; and see especially per Kail Oaiuns, Jj.C.. at pp. 30 — 42 
explaining the origin of special oases; and boo also R. y. (Jhantrell (1876), L. E 
10 Q. B, 587). Thus, the writ was not originally ancillary to the special case; 
but the special case was part of the record removed by the writ. But certiorari 
came to be regaided as merely the madiinery to bring the special case before the 
court (R. V, Thomas (1857), 7 B. & B. 399), and therefore when a special case was 
removed by certiorari tho court would not consider any objections on the face 
of the order brought before them if they were not raised in the case, even 
though they would have done so if there hud been no case stated and certiwari 
had been applied for {ibid.; R. v. Hartpury {Inhabitants) (1817), 1C J., J. (»r. o.) 
105). See, generally, title MAaiSTRATp:s. 

(A) Summary Jurisdiction Act, 1857 (20 & 21 Viot. o. 43), s. 10; Summary 
Jurisdiction Act, 1879 (42 & 43 Vict. o. 49), s. 33. 

] Sumraaiy Jurisdiction Act, 1S79 (42 & 43 Vict. c. 49), s. 40. 

(A) An order of course for the ivrit of certiorari may be drawn up at tho Crown 
Oilico, without any motion, where a ease has been stated, upon consent in 
writing by the solicitor or agent of the opposite party (Crown Oftice Buies, 1906, 
r. 233 (m) ). 

{0 Ralmer y. Thatcher (18785, 3 Q. B. D. 346, 365. 

(m) The former practice was to apply for habeas corpus and at the same time 
for certiorari for me depositions. But the writ of Mdieas corpus came to be 
dispensed with {R. v. Jones (1817), 1 B. & Aid. 209; R. v. Massey (1817), 6 
M. & S. 108 ; B, V. Qregory (1840), 4 Jur. 1016), and now the ordinary course is 
to apply merely for a summons to show cause why bail should not be granted. 
As to bail, see title Crimiital Law and PnoaEDUBE, Yol. IX., p. 323. 

(n) Be Barthelmy (1852), 17 Jur. 186. 

(o) Butcher and AldworiNs Com (1601), Cro. Eliz. 821 ; Jackson y. Oaks 
(1847), 11 Jur. 1105 (where in an action of malicious prosecution the plaintiff’s 
declaration alleged that he had been acquitted on the charge brought against 
him in the inferior court, and the defendant pleaded nul-tid record^ and certiorari 
was granted to bring up the record of the acquittal) ; B. y. Midlam (1765), 3 
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this purpose, it is sufficient, in the absence of express direction, 
to return the tenor of the record, that is, to return an ezemplihca* 
tion under seal of the inferior court (p). 

Sub-Sect. 3. — To what CowrU the Writ of Certiorari may watte. 

(i.) At Common Law. 

(a) What Cowrit are amennbh. 

331. The writ cannot be directed by the High Court to any 
tribunal which is a branch of the High Court for the purpose of 
quashing its proceedings (q). 


Burr. 1720 (where, a person having been convicted of an offence against the 
game laws, an action was subsequently brought against him in a superior court 
for the samo oiTonco, and an application made on his behalf to the inferior court 
for a copy of the conviction for use in evidence on the trial of the action having 
been refused, certiorari was granted to bring up tho record of the conviction). 
For purposes of evidence the writ of certiorari was, until recent times, issued out 
of tho common law side of the Court of Chanc^iy. It was so issued whore a 
record of one of the superior coiurts was required in evidence in another. Thus, 
where a record of the Court of Common Picas was required for this purpose in 
the Coiu’t of Ifing’s Bench, e^tiorari was issued out of Chancery to remove tl» 
record or the tenor of it thither, and when removed an exemplifioation of it 
under tho Great Seal was transmitted by mUtirnua into the Court of I^g’s Bench 
(see Hewson v. Brown (1760), 2 Burr. 1034); and conversely whore a record of 
the Court of King's Bench was required in the Court of Common Fleas (see 
Luilrell V. Lea (1633), Cro. Car. 297). 

"WTiere the record of an inferior court was required for the purpose of evidence 
in tlie Court of King’s Bench or Common Fleas, it was not necessary to obtain 
the writ in Chancery. These two common law courts had power to issue the 
writ directly to tho infeiior court for this purpose [Butcher and Afdworih'a Case, 
aupra). The Court of Exchequer had no such miwor, hut in that court ilio record 
of an inferior coui t was permitted to be verxfiod by alEdavit {lie AUiaon (1854), 
lOExch. 561). 

Wliore the record of a superior court was required in evidence in a county 
court tWe was foi nierly no way of proving it except by issuing certiorari out of 
Chancery and soiicliiig an oxeniplilication under the Great Seal by mittimua into 
the inferior court HVinaor v. Duvford (1848), 18 L. J. (q. b.) 14). 

Now, however, by B. S. C., Ord. 37, r. 4, office copies of all writs, records, 
pleadings and documents filed in the High (^urt of Justice are admissible in 
evidence in all causes and matters, and between all persons and parties, to the 
same extent as the originals would bo admissible. This rule supersedes the 
necessity of the writ of certiorari issuing out of the common law side of 
Chancery. It does not, indeed, take away the writ ; hut as the Chancery 
Division is now a part of the High Court of Justice, and as the writ of certiorari 
was never issued out of any court to its own officers, it would appear that oertiorcari 
could not in any case be issued out of tho Chancery Division m order to remove 
the records of any other division of the High Court, or the tenor of such records, 
for the purpose of evidence, or for any other purpose (see Skinner v. North- 
aKerton County Court Judge, [1899] A. 0. 439). It would appear, however, as 
stated in the text, that the writ issuing out of the High Court is still available 
where tho record of an inferior court is required in evidence in the High Court, 
and cannot be obtained otherwise. 

(p) Bulcher^aand AMworth’a Case (1601), Cro. Eliz. 821 ; Woodcraft v. Kinaeton 
(1742), 2 Atk. 317, 318. Tho original record seems to be necessary whore a 
person Is indicted for fo^ery in respect of any record, or for perjury in any 
affidavit or deposition, ^e Crook v. Dowling (1782), 3 Doug, (k. b.) 75, for 
Lord Manseielp, at p. 77 ; compare B. v. iiorm (1761), 2 Burr. 1189; &. v. 
Benaan (1810), 2 Camp. 508 ; R. v. Spencer (1824) ; By. & M. 97 ; Qarvin v. CaroU 
(1847), 10 1. L. B. 323, at p. 330; Jimtcdl v. Sydney (1839), 10 Ad. & El. 162. 

(9) An order in the nature of the writ may, however, be directed to aseioo 
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332. The writ can only be directed to inferior courts of record 
within England and such of its dependencies as are integral parts 
of England, as, for example, Berwick-upon-Tweed and probably 
the Isle of Man(r). Courts established under the authority of 
the Crown in India, or in the colonies, whether self-governing or 
otherwise, are not, it would seem, amenable to the writ(8), and 
even if the records of any such court should be in England 
certiorari will not be granted (t). 

This limitation of the writ to inferior courts of record chiefly 
affects procedure ; for a court which is not of record could be 
required by the writ of pon(?, or recordari, or accedas ad curiam t 
first to draw up a record of proceedings which have taken place 
before it, and then to transmit this record to the superior court (a). 

(b) In reytect of volial Suhject-maiter. 

333. Certioran lies only in respect of matters as to which error 
did not lie (b). Thus, it lies to quash presentments of a court leet (c) ; 
for, though these are found by a jury, they are not judgments, and 
error did not lie upon them. 

Although certiorari does not lie whore error formerly lay 
these remedies were not co-extensive ; for, whereas the writ of 


courts ttud tho Oontral Criminal Coiu't to roinove indictmonts for purposes other 
than that of quashing thom, sooTJ. v. Barf/ey (1884), 14 (h B. D. 273, 280, 0. A. ; 
R. V. Brooke (181)4), oi) J. P. fi; tiUnner v. NffritmUerUm (hunty CovitJudye.^ 
[1898] 2 Q. B. 680, C. A. 

(r) Re Manseryh (1801), 1 B. & S. 400, ptr Blackbuun, J,, at p. 411 ; and see 
B, V. Coivh (l7o9), 2 Biur. 834, 836; Edwards v. Bowen (1826), 7 Dow. & Ry 
(K. B.) 709. 

Re Mansergh, supra; and see Ex parte Lees (1858), 6 Jiir. (n. s.) 333. 

Re Mansergh, supra. 

Tho old county courts (or sheriffs courts), hundred courts, and coiu'ts 
baron, were infeiior courts not^ of record to which thoso writs were most 
commonly directed in fonner times (us to these courts, see titlo Courts, 
Vol. IX., pofiflim). Somo few of tho county courts and hundred courts woi’e, 
however, courts of rocord. Pone lay to tho county court whero the pioceediugs 
in that court wero commenced by writ oljusiines, recordari fai las loquelaiu w^ore 
they were commenced by plaint. In the hundred court ptne was also the 
ajipropriate lomody whore the proceedings commenced by wiit ofyt/fiitctVs, but 
accedas ad ciiriam in other cases. Accedas ad curiam lay to the court baron, 
and to all inferior civil courts not of record other than the county coiuts and 
hundred coui-ts (Sheppard’s J<]pitoino (1656), 864 ; 3 Bl. Com., 12th ed. (179 J), 
34—37 ; Tiild’s Practice (1828), 414). 

It cannot bo said with certainty that all inferior courts not of record are 
extinct; hut it was provided by the County Courts Act, 1S67 (30 & 31 Viet, 
c. 142), s. 28, that no action which could be brought in any county c.ourt should 
thereafter bo brought in any inferior court not of rcccrd. 

As to the courts of justices of the peace, see title Couirrg, Vol. IX., pp. 9, 74, 
75, 82 et seq. 

' (5) Qroenveldt v. Burwell (1699), 1 Ld. Baym. €54 ; and see p. 160, ante. 

(c) R. V. Roupell (1776), 2 Cowp. 458. As to court loot, see title Courts, 
Vol. IX., p. 215. In R, V. Heaton (1787), 2 Term Rep. 184, the court refused 
certiorari to remove a presentment, after the amerciament had been estreated 
and paid. In this case, however, there had been delay in applying ; tho conduct 
of tho applicant did not appear to be bond fide, and tho lecord of the proceedings 
had been transmitted to ttio court of duchy cliarnber, and had become part of 
the records of that court. 
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error lay only for error on the face of the proceedings, cerUorari 
to quash lies not only for error on the face of the proceedings, but 
also for defect of jurisdiction not apparent on the face of the proceed- 
ings, but shown by evidence (d). But where error lay, certioi’ari 
will not be granted, although the defect is one in respect of which 
error was not available and certiorari would be. Thus, where an 
indictment has been tried and judgment pronounced, certiorari to 
quash will not be granted, although what is complained of is defect 
of jurisdiction not appearing upon the face of the proceedings (e). 

334. Certiorari will not be granted whore, if the writ were subse- 
quently quashed, the inferior court could not bo ordered by a writ of 
procedendo to resume the proceedings (/). Thus, where an 
unauthorised person has assumed the office of coroner, and has 
conducted what purported to be an inquest, certiorari will not 
be granted to bring up the inquisition {g), for the proceedings are 
not merely voidable, but wholly void. And so also, where the pro- 
ceedings in an inferior court have become null and void by the 
operation of a statute, certiorari will not be granted {h). 


(d) Soe pp. 1 92 ei eeq. 

{e) This position may be taken to be established. It was, however, questioned 
in tno case of R. v. Bonier^ which has been occasionally referred to in |tho 
courts, but which appears to havo been reported only in the Times, January 25th, 
1888. In that case, which was an application to quash an indictment on 
certiorari after judgment, Mathew, J., said that “it was not necessary 
to express any opinion on the contention that tho court could not in any 
case quash an indictment after trial. He would bo most reluctant to hold 
that it could not do so in a case in which theie existed no other means of doing 
justice. The cjises cited in support of the contention were all coses where an 
alternative remedy did exist.” Tho court, however, refused to quash the indict- 
ment on tho merits. A. L. Smith, J., concurred in the judgment, apparently 
acquiescing in the above cited obittr dictum. It is to be remarked, however, 
that there is no reported caso in which nu indictment has in fact been quashed 
on ctriitjrari after judgment, although there must have been innumerable cases 
in which the writ of erior would not afford an altornative remedy, inasmuch as 
tho defect complained of was not apparent on the face of tho proceedings. And 
in a later case, in vhich tho same dofondant applied for tlio writ of certiorari to 
quash another indictment after judgment, tho court considered this absence of 
authority to be conclusive against tho application (R. v. Boaler (1892), 67 L. T. 
351. Tho previous case of R. v. Boaler was discussed by Cave, J., in his 
jud^ent at p. 354), Similarly, in the case of judgments of inferior courts of 
civil jurisdiction, it has been suggested that certiorari might bo CTanted to quash 
them for want of jurisdiction {Kemp v. Balne (1844), 1 Dow. & L. 885, at p. 887), 
inasmuch as error did not lie upon that ground. But there appears to be no 
reported case in which the judgment of an inferior court has been quashed on 
eertiarari, either for want of jurisdiction or on any other ground. Applications 
to quash determinations of county courts were, however, entertained in the cases 
of Skinner v. Northallerton County Court Judge, [1898] 2 Q. B. 680, 0. A., 
and if. V. Lloyd, [1900] 1 K. B. 22, 0. A., witboui objection being taken on 
this ground. In both cases, however, the writ was refused on other grounds. 

(/) h^esion v. Sneyd (1867), 1 H. & N. 703. In order to restore tho record to 
the inferior court a writ of procedendo will be issued on the order of the High 
Court, which commands the judge of the inforicr court to proceed with the case 
as if certiorari had not been granted. Such an order may be mode by a judge 
in chambers (R. v. Scai/e (1852), 18 Q. B. 773). 

(g) Re Daws (1838), 8 Ad. & El. 936. 

\n) Weston v. Sneyd, supra, where a justiw of the peace, who was sued 
in a county court for acts done in virtue of his office, gave notice of objection 


169 

SXOT. 7. 

Certioraii 


Nor where 
writ will be 
inoperative. 



170 


Crown Practice, 


Bbot. 7. 
Certiorari. 

Nor where 
matter ia nd 
within juris- 
diction of 
High Court. 


Local custom 
etc. 


335. The writ can only be issued in respect of matters which are 
within the jurisdiction of the High Court of Justice©; for pro- 
ceedings will not be removed into the superior court unless they are 
capable of being determined there {k). Therefore the writ will not 
be directed to a court which is not one of civil jurisdiction, for 
epmple, a court-martial (Z), at any rate unless it is shown that 
civil rights have been invaded (m). 

336. Where an inferior court is one of civil jurisdiction, but by 
statute or custom it administers a law peculiar to its own forum in 
respect of some particular matter, and so possesses to this limited 
extent a jurisdiction which the superior court does not possess, 
certiorari will not issue to remove proceedings which come within 
that special jurisdiction. Thus, where an action was brought in a 
court of the city of London, upon the custom of the city, for 
imputing unchastity to a woman, certiorari to remove the action 
for trial was refused {a) such an action not being then maintainable 
at common law without proof of special damage (6). Similarly, 
before the Married Women’s Property Act, 1882 (c), certiorari would 
not lie to remove an action in the Mayor’s Court, on the custom 
of the city, against a feme covert as sole trader {d) ; and where 
proceedings in the inferior court are l ased upon the customary 
right of foreign attachment certiorari will not be granted to remove 
them (e). Where an inferior court has special jurisdiction of the 
character doscribed, so that certiorari would not be granted to 
remove a cause coming within that jurisdiction for trial, certiorari 


to bo sued in that court, by reason of which notice all further proceedings in 
the county court bocanie null and void (Justices Protection Act, 1848 (11 & 12 
Viet. c. 44), 8. 10), and the justice then applied for certiorari^ and the writ was 
refused. 

(t) Before the Judicature Act, 1873 f36 & 37 Viet. c. 66), the writ of 
eerUorari issued out of com Is of law only in respect of matteis within their 
respective jurisdictions. It issued, indeed, out of the Court of Chancery in 
respect of common law matters as well as equity matters. But it was issued 
fi’ijm the common law side of tlie court ; and, in relation to common law pro- 
ceedings, it was issued in accordance with common law rules. Tn such 
proceedings the writ, when returned, was transmitted to the common law court 
of appropriate jurisdiction ; see note (w), p. 187, post, 

(fc) Lmghottom v. Lonylottom (\8&2), 8 Exch. 203, per PoLLOCK, O.B., at 
p, 208 ; 8coU v. Sye (1824), 0 Moore (o. P.), 649 ; Batca v. Turner (1825), 
10 Moore (c. P.), 82; Tmyle v. Itodon (1825), 2 Bing. 463; Bruce v. Wait 
(1837), 3 M. & W. 21, 8>t p. 23 ; Lilly, Abridgment, 253. 

(i) Re Maneergh (1861), 1 B. & S. 400. It has been said {Re Gaaeock (1656), 
1 Lilly, Register, per Glyn, G.J., at p. 263) that, although the superior oourt 
has no juiisdiotion over the subject-matter of the cause, certiorari may issue 
if the inferior oourt has none. But in this case the remedy would seem to 
bo by ^hibition. 

(to) Re Manaergh, auj^, per Cockburn, C.J., at p. 406. If civil rights were 
invaded, or civil jurismotion irsurped, by a court-martial, prohibition would 
probably be the more appropriate remedy. 

(a) Wataon v. Clerke (1688), Corth. 76. 

M But see now Slander of Women Act, 1891 (64 & 55 Viot. o. 51). 

c) 45 & 46 Viot. 0 . 75. 

d) Pope V. Vaux (1776), 2 Wm. Bl. 1060. 

tc) Bruce v. Wait (1837), 3 M. & W. 21 ; Buhner v. Marahall (1822), 1 Dow. 
A By. (K. B.) 537. 
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will not be granted to remove the cause, after judgment, for 
execution (/). 

337. Inferior courts, which are newly created, are amenable to c^r- 
iiorari if their jurisdiction is within the scope of that of the High 
Court (g ) ; and if the jurisdiction of an existing inferior court is 
extended by the creation of a new offence, triable by that court, 
certiorari lies to remove proceedings in respect of such offence (b). 
J^ut if a new offence is created, and a peculiar jurisdiction is pre« 
scribed which is outside the jurisdiction of the High Court, in 
accordance with the principle which has been stated certiorari will 
not lie (i). 

338. Certiorari lies only in respect of judicial as distinguished 
from ministerial acts (A;). Any body of persons who possess 
authority from the Crown to perform judicial acts constitute a 
court 80 as to be amenable to the writ (/). Justices of the peace 
when acting in the capacity of licensing justices do not constitute a 
court in the ordinary sense ; and there is no lie before them C«0, 
but their acts are nevertheless judicial acts, and ceitiorari lies in 
respect of them (n). 

An order of justices in quarter sessions binding over a party 
against w'hom articles of the peace have been exhibited may be 
removed by certiorari, together with the articles, in order to be 
quashed (o); and orders of justices allowing items in the county 
treasurer’s accounts (p) prohibiting fees to be taken from defendants 
in certain cases (q) and appointing overseers (when their appointment 


If) Buhner v. A/araAaZi^'(1822), 1 Dow. & Ity. (K. B.) 537. 

{g) Bao. Abr. Certiorari, B, 

(A) Hartley v. Hooker (1777), 2 Cowp. 623; Ji. v. TIulc (1794), 6 Teitn ]^cp. 
642 ; B. V. Wadley (1816), 4 Af. & S. 508. 

(») Hartley v. Hooker, mm a. 

[k) H. V. Lloyd (1783), Gald. Afag. Oas. 309; R. v. Salford Overeeere (1852), 
18 a B. C87 ; B. r. Woodhouee, [1906] 2 K. B. 501, 0. A. 

(l) B. V. Woodhowe, mpra. 

?7n) Boulter v. KetU Juetires, [1897] A. 0. 566. 

(n) B. V. Woodhonee, supra, where the application was to bring up nn 
order under the Licousiug Act, 1904 (4 Edw. 7, c. 23), s. 1 (2), roforriiig 
an ajiplication for renew^ of a licence to quarter sessions (the judgmoot 
in this case was reversed, on other grounds, eub notn. Leeds Corporation v. 
Byder, [1907] A. 0. 420). ^ In B. v, Sharman, Ex parte Benton, [1898] 1 Q. B. 
578, it was held that justices at a licensing meeting, under the law as it existed 
before the Inconsing Act, 1904 (4 Edw. 7, c. 23), were acting in an administm- 
tive capacity, and that certiorari would not lie. This case was followed in 
B, V. Bowman, [1898] 1 Q. B. 663 ; but in B. v. Manchester Justices, [1899] 1 
Q. B. 671, it was held that the order of the confirming authority was a judicial 
act, in respect of which certiorari would lie. And so also it was held in R. v. 
atmderland JueUcea, [1901] 2 KB. 357, 0. A. In R. v. Johnson, [1905] 2 K B. 
59, it was held that an order of justices under the Licensing Act, 1872 
(35 & 36 Yiot. 0. 94), s. 26, extending the hours during which a licensed house 
may be kept open for the sale of intoidoating liquors is a judicial orders and 
that eerHorari would Ue iu respect of it. The case of B. v. Sharman, Ex parte 
Denton, eupm, was not followed iu 22. v. Wboihouse, eui>ra ; and, so far as it 
can be considered to have any authority at all, its application is limited to pro* 
ceedings of a licensing meeting before the Licensing Act, 1901 (4 Edw. 7, c. 23}« 

(o) .S. V. Dunn (1840), 4 Per, & Dav. 413. 

(») 22. V. Saunders (1834), 3 B. & B. 763, 

(2) 22. T. Colee (1845), 8 Q. B, 76. 
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was made by justices) (r) have been held to be judicial acts, 
capable of being removed by certiorari, 

A report made by the chief gas examiner of the county council 
has been removed and quashed («) ; and it seems that certiorari will 
lie to remove a certificate as to the redemption of tithe rate (0, or a 
certificate given by Commissioners of Income Tax authorising 
repayment of suras paid in respect of income tax («), or an order 
for the indorsement of a licence (i>) under the Motor Car Act, 
1903 (c). 

The resolution of a vestry is not a judicial act, even when it 
is the necessary preliminary to an order of justices for the appoint- 
ment of certain oilicials. Neither the resolution nor the copy of it 
forwarded to the justices can be removed by certiorari; but the 
order of the justices making the appointment may be removed (d). 

The appointment by justices of a clerk is not a judicial act (e), 
nor is the grant of a licence by the court of the Company of 
Watermen and Lightermen (/), nor the grant of an excise licence 
for a beer-house granted by the Board of Inland llevenue (<7), nor 
the making or allowing of a poor rate (/i), nor the issuing of a 
warrant by a justice (i), nor an order of quarter sessions illegally 
directing a solicitor to bring an information against a certain indivi- 
dualize), nor a statutory certificate for ihe admission of a lunatic 
into an asylum (Z) ; and in none of these cases will the writ of 
certiorari bo granted (m). 


(r) Case of Warwidc Borough (1734), 2 Stru. 991 ; R. v. Gr<at Marlow {Inhabi-- 
tanis) (1802), 2 East, 244; A*, v. Slawlard Jlill (jnhalUauto) (IBlo), 4 M. & S. 
378; but boo A, v. SomerstUhire Juatices (1822), 1 Dow. & lly. (k. b.) 443. 

(«) R. V. London Counit/ ConrtHl, Ex Comvurcial Oas Co. (1895), 11 

T.L. 11. 337 (tho report was said by the court to bo“ vii’tually a jiidginont”). 

(0 R. V. Board of Agriculture (1899), 15 T. L. R. 17G, where, however, certiorari 
was refused on the merits. 

(a) R. V. City of London Commiasionera of Income 'Tax, Ex parte Inland 
lieoenue Commiaaionera (1904), 91 L. T. 94, whcie aluo tho writ was refused on 
the laerits. 

(b) Re Maraham, Ex parte Chamberlain (1907), 97 L. T. 396, where the writ 
w.is j»rantod ; but tho question whether the indorsement of a licenoo under the 
Motor Car Act, 1903 (3 Edw. 7, c. 36), was a judicial act does not ai-pear to havo 
bi-eii laised. 

(c) 3 Edw. 7, c. 36, s. 4. 

Id) Re Hippcrholme {Conaiablea) (1847), 6 Dow. & L. 79. 

(c) R. V. Drummond, Exj^arte t^auvdtra (1903), 88 L. T. 833. But certiorari 
was granted to biing up an order of conimis.sioner8 of sowers for the removal 
of iho\T clei'k (Commiaaionera of Sewera for YorkahireCaae 1 Stra. 609). 

(/) R. v. na/ermefi’s Company, [1897] 1 Q. B. 659. 

{(/) R. V. Salford Overaeera (1852), 18 Q. B. 687. 

(li) R. V. Vttoreter {[nhuhxtcmta) (1732), 2 Stra. 931 ; and seo the report of this 
caMi in Bott’s PoorTiaw, Vol. I., 293; R. v. Shrewahury Juaticra (1734), 2 Stra. 
975; R. V, King (1788), 2 Term Hep. 234; and see R. v. Wavdl (1779), 1 Doug. 
(K. B.) 116. 

(i) R. V. Lediard (1751), Say. 6; Ex parte 'Taunton (1831), 1 Dowl. 54. 

i/c) R. V. lAoyd (1783), C.ild. Mug. Cos. 309. 

' \f) R. V. Hatfield Peverel {Inhabxtanta) (i349), 18 L. J. (m. o.) 225, whoro the 
coitifioato was signed in nrcordance with the (repealed) Luiinoy Kegulatiou 
Act, 1846 (8 & 9 Viet. o. 100), a. 48, by a clergyman and an overseer, who, after 
personal examination and after cedling in we assistance of a medical man, 
declared in due form that they were satisfied” that tho person examined 
was of unsound mind. 

(m) In Re Empire Theatre, R. y. London County Council (189i), 71 L. T. 638, 
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339. There are some acts on the part of tribunals with regard Sect. 7. 
to which, upon grounds of public policy, the writ will be refused Certiorari, 
irrespective of the question whether such acts are of a judicial or 

of a ministerial character. Thus, certiorari will not be granted to 
bring up a provisional order made by a Secretary of State which is 
subject to confirmation by Act of Parliament (n), for to issue the 
writ would be to interfere with the functions of Parliament. The 
order of a court of quarter sessions granting exclusive audience to 
barristers will not be removed, because courts of justice possess 
inherent rights with regard to the regulation of their own pro- 
cedure (o). The decision of justices to commit a defendant for trial 
or to admit him to bail will not be removed, inasmuch as to grant 
the writ in cases of this kind would cause delay and embarrassment 
in the administration of the law(p). Certiorari will not lie to 
remove assessments to the land tax, because to remove them would 
occasion grave public inconvenience {q). 

(ii) By Statute. 

340. The legislature has expressly provided that the remedy of statutojj 
certiorari shall be open to aggrieved parties for the purpose of oondiUous. 
quashing certain proceedings. As to some of these proceedings, 

the question whether certiorari would or would not have been 
available at common law, in the absence of any statutory provision, 
is not free from doubt (?•). But where certiorari is expressly made 
available by statute, the writ can only be granted subject to the 
restrictions, if any, iniposed by the statute, and upon the grounds, 
if any, specified therein, 

341. Any order of the council of a municipal corporation for MumcinaJ 
the payment of money out of the borough fund (s), or any order of cujpojatioa# 


640, Wright, J., expressed a doubt whother the committee appointed by tlie 
London County Council for bearing applications for musio and dancing licences 
was amenable to the writ of certiorari, lu lioyal Aquarium and Summer and 
WxnUr Garden Society v. Farlernsm, [1892] 1 Q. B. 431, 0. A., it was bold that 
tbis committee was not a court, at any rate for all purposes ; but in /! v. 
Lotidm County Council, Ex parte Akkeradyk, Ex parte Fermmia, [1892] 1 Q B. 
190, it was bold that in grunting or refusing licences the committee must oct 
judicially. Upon the authority, therefore, of R. v. Woodhouse, [1906] 2 K. B. 
501, 0. A., it would seem that certiorari would lie. 

(w) R. V. Hastings Board of Health (1860), 6 B. &S. 401, wheio Cockbumj, O.J., 
ft nd Mellok, J., rested their judgment solely upon the ground that it would 
be improper to interfere with an order whiim was subject to review by 
Porliamout. 

(o) R. V. Denbighshire Justices (1846), 15 L. J. (Q. B.) 335. 

(p) R. V. Roscommon Justices, [1691] 2 1. It. 108, where the decision fumed on 
the Petty Sessions (Ireland) Act, 1601 (14 & 15 Yict. a 93^, s. 15, the lunguago 
of which is practically identical with that of tlie Indictable OiTences Act, 
1848 (11 & 12 Viot. c. 42), s. 25 ; and O’Brien, O.J., at p. 172, npparohfly 
rested his judgment, not only on the ground of inconvenience, but also on the 
cironmatance that, although the decision in question involved a judiciiil act, the 
ict was not " recorded ” or required by statute to be so. 

(q) B. V. King (1788), 2 Term Rep, 234. 

(r) R. V. WoodAouse, supra, per Moulton, L.J., at p. 035. 

1$) Municipal Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 141. 
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a county council for the payment of money out of the oounty 
fund (0, may be removed into the King's Bench Division and may 
bo wholly or partly disallowed, or confirmed, with or without costs, 
according to the judgment and discretion of the court. The ques- 
tion to be determined by the court with regard to these orders is 
not whether the payments authorised by them are legal in the 
sense that they could have been enforced, but whether or not 
they amount to a misapplication of the fund out of which they arc 
paid (a). 

342. Anyone aggrieved by any allowance, disallowance, or 
surcharge of the auditor of the accounts of any union ( 2 >), parish 
council (c), palish meeting for a parish not having a council (d), 
diHirict council (e), joint committee of parishes or district coun- 
cils (/), urban district council (not being the council of a 
borough) ( 7 ), metropolitan borough (/i), county council (i), local 
education authority (k) or lunatic asylum (Z), or of the Metropolitan 
Water Board (iM)i may apply to the High Court for a writ of 
ce? liorari to remove such allowance, disallowance, or surcharge ; 
and if it appears to the court that the decision of the auditor 
was erroneous, either in law or in fact (n), it may set it aside. 

343. Any person aggrieved by orders of the Local Government 
Board ( 0 ) (formerly made by the Poor Law Commissioners (p ) ) 
may apply for certiorari to remove them into the High Court ( 3 ). 

(«) Local Government Act, 1888 (Cl & 52 Viet. c. 41), r. 80. This applies to 
the London County Council (t5t‘d., s. 100). See titles Local Covkunment; 
MKTiioroLis. 

(a) It. V. I^rest (1850), 16 Q. 11. 33, vrr Lord Campbell, C.J., ut p. 43; A*, v. 
Bn<//iton Corporation (1907), 23 T. L. B. 440, 0. A. 

(fc) Poor Law Amendment Act, 1844 (7 & 8 Viet, c 101), s. 35. 

(c) Local Government Act, 1894 (66 & 57 Viet. c. 73), s. 58. 

(d) Ihid, 

(e) Ihid. 

If) Ibid., B. 57. 

fj7) Public Health Act, 1875 (38 & 39 Viet. 0. 66), s. 247. 

(A) Ijondon Government Act, 1899 (62 & 63 Viet. c. 14). s. 14, 

(t) Local Government Act, 1888 (61 & 62 Viet. c. 41), s. 71 (3). 

(4:) Education Act, 1902 (2 Edw. 7, 0. 42), s. 18 ; Education (Loiido’.' Act, 
1903 (3 Edw. 7, a 24), s, 1. 

a) Lunacy Act, 1890 (63 & 54 Viet. o. 5), s. 279. 

(m) Metropolis Water Act, 1902 (2 Edw. 7, c. 41), s. 19. 

(n) R. V. Jhmt (1856), 6 E. & J3. 408; R. v. HoiUhurst (1887), 61 J. P. 646 ; 
R. V. Mare OU'errall, [1903] 2 L E. 141, 0. A.; R. v. R^U, [1908] 1 K B. 
407, 0. A., and see R. v. Tyrwhiti (1853), 2 E, & B. 77. 

(o) Poor Law Amendment Act, 1834 (4 & 6 Will. 4, 0. 76), ss. 106, 106. 

( p) Tho powers of the Poor Law Commissioners were transferred to the Local 
Government Board by the Local Govomment Board Act, 1871 (34 & 36 Viet, 
o. 70), 8. 7. 

(9) The Poor Law Amendment Act, 1834 (4 & 6 Will. 4, 0. 76), s. 105, pro- 
▼ides that no certiwrari shall be granted in respect of the orders of the Poor Law 
Commissioners except into the ling’s Bench ; and & 106 provides the conditions 
on whioh the writ may be granted. The Act certainly does not purport to give 
a new ri^t, but rather to restrict a right assumed to exist (see B. v. Woodhouee, 
[19061 2 K. B. 601, 0. A., per Moulton, L. J., at p. 635). And it would appear 
probable that the orders of tho Poor Law Commissioners would have been remov- 
able by certiorari apart from the statute. By the provisions of s. 106 of the Act 
ten days’ notice of the application must be given to the Local Government 
Board with a statement of the grounds upon which it is made ; and the party 
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These orders are dealt with on the same principles as the orders of 
justiees. If they are good on their face, and if it is within the 
scope of the authority of the Local Government Board to make 
them, the court will not consider whether a sound discretion has 
been exercised (r). 

344. Persons who are interested in, and dissatisfied with, the 
decision of the Board of Agriculture and Fisheries (exercising the 
jurisdiction formerly vested in the Tithe Commissioners) respecting 
the boundary of any parish are empowered to apply for certiorari to 
remove such decision into the High Court («). The High Court 
may quash the decision of the Board, not merely for want of juris- 
diction or for error on the face of the proceedings (t), but also on 
the merits as though by way of appeal (a). When the court thinks 
fit it may direct the trial of issues in order to determine disputed 
questions of fact (h). 

(iii.) Certiorari talem away by Statute. 

(a) JJy what WorSa Certiorari ia taken away. 

345. It is enacted by various statutes that proceedings under 
them shall not be removed by the writ of certiorari. Cei'tiorari is 
said to be ** taken away ” by such statutes. Certiorari can only 
be taken away by express negative words (c). It is not taken away 
by words which direct that certain matters shall be ** finally 
determined” in the inferior court (ff), nor by a proviso that ” no 
other court shall intermeddle ” with regard to certain matters as 
to which jurisdiction is conferred on the inferior court (e). 

applying is required to enter into recognizances in the sum of £o0 to piosecute 
the certiorari without delay, and, in the event of the order complained of being 
confirmed, to pay the Board its taxed costs within ten days after the decision of 
the High Court (these provisions must be read together with the Crown Office 
Buies, 1906, r. 30 ; see note (/), p. 207, post). 

(r) Jte Newport Union, B. v. Poor Law Commimonera (1837), 6 Ad. & El. 64 ; 
R. V. Local Qovemment Board, [1901] 1 K. B. 210, 0. A. 

(«) Tithe Act, 1887 (7 Will. 4 & 1 Viet. c. 69), s. 3; and see Board of 
Agncnlture Act, 1889 (62 & 53 Viet. o. 30), ss. 2, 11 ; Board of Agriculture and 
Fisheries Act, 1903 (3 Edw. 7, o. 31), s. 1. The application must be within six 
months after the publication of the boundaries. Eight days’ notice of the 
application and of tne grounds on which it is made must be ^ven to the Com- 
missioners and recognisances to the amount of £60 entered into to prosecute the 
certiorari without delay, and to pay the Commissioners their full costs within 
one calendar month after confirmation of the judgment of the Commissioners if 
it is confirmed (these conditions must be read with the Crown Office Buies, 1906, 
r. 30; and see note (/), p. 207, poai). As to the powers of the Commissioners 
generally, see title I^oolesiastxcal Law. 

(f) Be Dent Tithe Commutation (1843), 8 Q. B. 43, 

\a) IMd.; B. v. Meraon (1842), 12 L. J. (Q. B.) 7. 

(b) Tithe Act, 1839 (2 & 3 Viot. c. 62), s. 35. The court will not direct an 
issue unless it is ^own that the decision of the Commissioners (now the Board 
of Agriculture and Fisheries) was wrong (B. v. Meraont aupra). As to feigned 
issues, see E. S. 0., Ord. 34, rr. 10—12 ; Brown v Bwtehinaon (1649), 13 Q. B. 
185 ; Thorpe v. Plowden (1848), 17 L. J. (EX.) 285, Ex. Oh. 

(c) B. V. Caahiobury Juaticee (1823), 3 Dow. & By. (K. B.) 35 ; R. v. Jukee 
(1800), 8 Term Bep. 642 ; B. v. Plowright (1686), 3 Mod. ^p. 94 ; B. t. Morel^ 
(1760), 2 Buix. 1040 ; S. 0., 1 Wm. Bl. 231. 

(<i) R. V. Jukea, aupra ; R. v. Plowright, aupra. 

\e) R. V. supra. 
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Sect. 7. 
Certiorari. 


I. imitation. 


Where certiorari is taken away by statute with regard to pro- 
ceedings for a certain ofTence, and a later statute, which is silent as 
to certiorari^ confers on the inferior court additional powers for 
the punishment of an oiTender, and proceedings are taken under the 
later statute, certiorari lies (/). But where a statute which imposes 
penalties contains a clause by which certiorari is taken away, and 
by a later statute, which is silent as to certiorarif the destination of 
the penalties is altered, certiorari cannot be granted to remove 
proceedings in respect of such penalties {g). 

Certiorari may be taken away by words which incorporate the 
provisions of a previous Act in which certiorari is taken away (/i) ; 
and where by one section of an Act which confers jurisdiction on 
justices in petty sessions certiorari is taken away as to all proceed- 
ings under the Act, and by a later section power is given to appeal 
to quarter sessions, certiorari is taken away with regard to such 
appeals (i). 

346. The rule that certiorari can only be taken away by express 
negative words is limited to cases in which certiorari is available at 
common law. It does not apply where certiorari is the creature of 
statute (/c). Clauses by which certiorari is taken away are strictly 
construed (f). 


(f) It. V. Tc'ret (17SS), 2 Tortn Pop. 736. 

{g It. V. Hester (1836), 4 ])owl. 689. 

(A) It. V. Yorkshire ir(?a< Riding Justices (1834), 3 Nov. & M. (ic. B.) 802; 
It. V. Staffordshire Justices (1867), 16 L. T. 430; compare Farlter v, Brtslol and 
Exeter Rail. Go. (1851), 6 Kxch. 184. 

(») R, V. Lindsey Justices (1846), 3 Dow. & L. 101. 

(A) Thus, where a statute afforded the remedy of certiorari to persons 
aggrieved by the decisions of certain officials, and by a later section provided 
that with regard to some particular matters the decision of those officials should 
be final, it was held that certiorari did not lie in respect of decisions relating to 
such matters {R. y. Hunt (1860), 6 E. & B. 408, which was decided on the con- 
struction of the Poor Law Amendment Act, 1844 (7 & 8 Viet. c. 101), ss. 3, 35, 39). 

(Z) Stat. 25 Goo. 2, c. 36, s. 10 (repealed), taking away certiorari in respect 
of certain indictments found at sessions and ossizos, was hold not to oxtend to 
an indictment found at sessions which had been removed into the rontral 
Criminal Court under the Central Criminal Court Act, 1834 (4 <fe 6 ^Vill. 4, c. 36), 
B. 16 ; and certiorari was granted to remove it from the Central Criminal Court 
into the King’s Bench Division {R v. Brier (1860), 14 Q. B. 568). The High- 
way Act, 1835 (6 & 6 Will. 4, c. 50), empowered justices to order indictments to 
be preferred at assizes in 'respect of certain matters, and it was provided by 
s. 06 that no matter or thing done or transacted in relation to the execution of 
the Act should be removed by certiorari; and it was hold that an indictment at 
assizes ordered by justices under the Act might be so removed, for, though 
ordered under the Act, the indictment was found at common law {R. v. San'lon 
(Inhabitants) (1864), 3 E. & B. 647). Certiorari was taken away by stat. 1 
Ann. c. 12 (c. 18, Ruff.) in respect of indictments for the non-repair of bridges, 
and it was held that the restriction applied only to cases in which bridges were 
repairable by the county, and not to cases in which they were repairable by 
individuals or by the parish (R. v. Hamworth (Inhabitant^ (1731), 2 Stra. 900 j. 
Where justices in pursuance of powers conferred on them by stat. 5 Geo. 4, o. 86, 
8. 1 (repealed), authorised a contract entered into by a borough council, certiorari 
was granted to remove the order, although the power of the borough council to 
enter into the contract was conferred on it by another statute, namely, the 
Municipal Corporations Act, 1885 (6 & 6 Will. 4, c. 76), s. 114, by which certiorari 
was taken away (R. y. Lancashire Justices (1839), 11 Ad. & El. 144). 
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(b) Effect of Certiorari being taleen atoay. 

347. Although cef'tiorari is taken away by statute, the writ may 
nevertheless be granted on the application of the Crown. Clauses 
by which certiorari is taken away do not affect the Crown, unless it 
is expressly mentioned, or unless there are words to show a clear 
intention that tho Crown shall be included in the operation of such 
clauses (m). This rule extends, unless a contrary intention is mani» 
fosted, to private persons prosecuting in tho name of the King, 
though the Crown is not directly interested, and though the 
prosecutor may have become nominally the defendant (n). 

348. Although certiorari is taken away, it may be granted, even 
on the application of the defendant, where the inferior court has 
acted without or in excess of jurisdiction ; for in such a case the 
court has not brought itself within the terms of the statute taking 
away certiorari (o). Thus, certiorari will lie, nltliough taken away, 
whore the subject-matter of the inquiry was beyond tho scope of 
tho authority of the inferior court, either by reason of its nature (p) 
or by reason of the absence of some essential preliminary (q ) ; 
and it will also Ho whore, by reason of interest or prejudice, the 
inferior court was improperly constituted and was therefore without 
jurisdiction to entertain the cause (r). Where a conviction has been 
obtained by fraud the writ will he granted for the purpose of 
quaslnug it, although certiorari is taken a\vay(«). 

349. Where certiorari has been taken away with an express 
exception in favour of certiorari to bring up a special case, and tho 
writ is granted for tliat purpose, the record cannot be quashed 
upon any grounds w'hich are not raised in the special ca8o(t). But 
where an order of sessions has been removed into the High 
Court for execution (a), the defendant may oppose an order for 


(m) 11. V. Ctace {InhahitanU) (17G9), 4 Durr. 2156, per Loid Mansfield, (J.J., 

at p. 2458; 72. v. Dames (l7in), 5 Teim Eop. G2G; It. y. (1M15), 2 Chit. 

l.'Ui; 72. V. Al/en (1812), 15 BaHt, S33; It. v. TAoviaa (1815), 4 M. AS. 442; 
Mountjoyy. jyood {1850), 2 Jur, (n. s.), 452; and seo titlos Constitutional 
Laws, Vol. VI., p. 409; Statu ies. 

{n) R. V. Cumlerland {Inhahiiavts) (1795), 6 Term Rop. 194; R. v. Bodenham 
{Inhabitants) (1774), 1 Cowp. 78 ; 72. v. Bonltbee (183^, 4 Ad. & El. 498. 

(o) Cotmiat Banli of Axistrcdasia v. JVtllan (1874), L. R. 5 P. 0. 417. 

( p) 72. V. Wootl (185.3), 6 B. & J3. 49 ; Exparte BradUvnih (1878), 3 Q. B. D. 509. 

(7) 72. V. Bt. Albans Justices (1853), 22 L. J. (M. 0 .) 112 ; R. v. Sornersetshire 

Justices (1826), 6 B. & 0. 816. 

(r) 72. V. Cheltenham Commissioners (1841), 1 Q. B. 467. 

M 72. y. Qillyard (1848), 12 Q. B. 527 ; see p. 197, post. 

\t) 72. V. Thomas (1857), 7 E. & B. 399, whore tho statute under which the 
proceedings were taken csontainod a section which enacted that no conviction 
under tho statute should be removable by certiorari except as tlioieinaftor 
mentioned ; and by a Inter section it was provided that in case of aiipoal to 
quarter sessions the justices might state the facts specially for the detenaina- 
tion of Hie suiierior court, in which case it should be lawful to remove tho 
proceedings by certiorari ; and it w:is held that, by the later section, certiorari 
was preserved merely as machinery, and that no objections could be taken to 
tho order removed under it except such as were raised by tho case stated (see 
also 72. v. Hartpury {Inhahitants) (1847), 16 L. J. (m. 0.) 105, and note {g), 
p. 166, ante). 
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execution, or may move to set it aside if it bas been granted^ upon 
grounds which would have been available on an application for a 
writ of certiorari to quash the proceedings in the inferior court, 
although certiorarii^ taken away with regard to such proceedings (6), 

Where certiorari ia taken away, the restriction is limited to 
the writ of certiorari properly so called, and does not prevent pro- 
ceedings under the Act by which it is taken away from being 
removed by an order in the nature of certiorari (c). 

Where common law counts are joined in an indictment with 
counts under a statute by which certiorari is taken away, certiorari 
may be granted to remove the indictment 0^). 

Whore certiorari is taken away, the consent of the parties cannot 
give the superior court jurisdiction to grant the writ(e). 

(iv.) Statutory IteatrictionB. 

(a) Certiorari to remove for Trial in Civil Cases. 

350. Where ah action is brought in an inferior court of common 
law jurisdiction, there is at common law an absolute right to remove 
it into the High Court, subject to any restrictions or conditions 
imposed by statute (/). 

351. In the case of local courts of record of common law juris- 
diction {(j) to which the Borough and Local Courts of Eecord Act, 

(&) It. V. IhLkr (1851), 21 L. J. (m. c.) 3 ; i2. v. Hyde (1852) 21 L. J. 
(m. 0.) 94. 

(c) H. V. Sdl (1862), Dears. 0. 0. 10. Dy stat. (1827) 7 & 8 Geo. 4, c. 29, b. 63, 
it was provided that no indictment for obtaining money under false pretences 
should bo removed by certiorari. By the Central Criminal Court Act, 1834 
(4 & 5 Will. 4, 0 . 30), 8. 16, power was given to the High Court, or to any 
]udgo of tho High Court or the commission of the Central Criminal Court, or 
to the recoider of tho city of London to remove indictments from sessions in 
London or Iiliddlesox, “ by certiorari or otborwiso,” into tho Central Criminal 
Court (soe p. 159, anf<) ; and it was held in It. v. Sill, supra, that an indictment 
for obtaining money under falso protencos might be removed, under the last- 
montionod Act, into tho Central Oiirninal Court, inasmuch as tho procedure 
authoiised by that Act was not, projierly speaking, procedure by tho writ of 
certiorari, but by an order in the nutuie of ceitioiari , sec also ft. v. Srier (1850\ 
14 Q. B. 568. 

(d) It. V. Saunders (1825), 5 Dow. & By. (k. b.) 611. 

(e) n. V. Chantrell (1875), L. B. 10 Q. B. 587 ; but see It. v. Dickenson (1857), 
7 E. & B. 831. 

(/) Edwards v. Liverpool Corporation (1902), 86 L. T. 627, whore an 
apjilication was made to remove an action from tho Liveipool Court of Passage, 
a court to which tho provisions of tho Borough and Local Courts of Becoid Act, 
1872 (35 &'36 Viet. c. 86), have-not been applied, and tho court hold that the 
provision in tho Livei’pool Court of Passage Act, 1893 (56 & 57 Viot. c. 37), 
s. 5, that it shall be lawful for the BUgh Coiu:t or a judge thereof to order tho 
removal by writ of Ct i tiorari or otherwise of any action or matter commenced 
in the Court of Passage, if tho High Court or a judge thereof shall deem it 
desirable that the action or matter should be tried in tho High Coui-t, was not 
sufficient to take away the common law light to remove the action, and that 
certiorari mu^t bo granted as of course ; soe also Landens v. Shiel (1834), 
3 Dowl. 90, per Littledalk, J., at p. 91 ; Edwards v. Bowen (1826), 5 B. & C« 
206; ParJeer v. Bristol and Exeter Hail. Co. (1851), 6 Exoh. 184; Brookmanv. 
Woman (1851), 20 L. J. (q. D.) 278; and compare Cherry v. Endean (1880), 64 
Ji T. 763. For a list of the principal local oouits of record, see title CoiTRTS, 
Vv)l. IX., pp. 138 et seg. 

(y) The statutory conditions about to be refeiTed to were not applicable to 
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1872, has not been applied, the restrictions and conditions which 
exist (apart from such as may be imposed by their own special 
statutes, if they have any) are as follows : — 

(1) If the judge of the court below is a barrister of at least three 
years’ standing, certioran does not lie where the debt, damage, or 
thing demanded does not amount to £5f unless the action concerns 
the freehold or inheritance or title to lands, lease, or rent (h), 

(2) Where the amount claimed is less than £20, the cause is not 
to be removed by certiorari unless the party desiring removal shall 
enter inlo recognisances to pay the amount which may be recovered 
against him, with costs (i). 

(3) The writ is not to be received or allowed by the court below 
unless it is delivered before issue or demurrer joined (so tliat such 
issue or demurrer he not joined within six 'weeks after appearance) {k), 
or before the jury are sworn 

352. In the case of local courts of record of common law juris- 
diction (wi) to which the Borough and Local Courts of llecord Act, 
1872 (n), has boon applied (o), in addition to the restrictions and 
conditions which have been mentioned, and in addition to the, 
restrictions and conditions, if any, imposed by the special Act of the* 
lower court (p), it is provided that no action may be removed from 


equitable proceedings removed into the Coiu-t of Chancery from inferior courts 
having cquitablo jurisdiotiou; and it is conceived that they are not now 
applicable. 

(/*) Stat. (1623) 21 Jac. 1, c. 23, ss. 4, 5, 6. Where there are several distinct 
causes of action, those only which amount to £o can be removed (Frivolous 
Arrests Act, 1725 (12 Geo. 1, c. 29), s. 3). To comply with the condition of the 
statute, the barrister of throe years’ standing must he actually present at 
the tiial {Fairley v, McConmll (1758), 1 Biut. 614, 615). Intorferenco with a 
right of wav is a matter which concoins the freehold {Franks v. Quinsee (1839), 
7 Bowl. 607'). 

(t) Jufeiior Courts Act, 1779 (19 Geo. 3, c. 70), s. 6 (amended by Imprison- 
raont for Debt Act , 1827 (7 & 8 Geo. 4, c. 71), 8. 6). The recognisance is in 
double the amount demanded, and two snflicieiit sureties are required (Inferior 
Coiu'ts Act, 1779 (19 G(*o. 3, c. 70), s. 5). If the sum claimed in the declaration 
is more than £20, the Act does rot apply, even though the actual sum to he 
recovered is less than £20 {Brady v. Vm'es (1836), 5 Dowl. 416). Whore the 
sum claimed is exactly £20, recognisances are not required (see Attenhorowjh 
V. Hardy (1824), 4 Dow. & liy. (k. n.) 362 ; CWfon v. Baiert (1837), 1 Jur. 22). 
The statute extends to actions of toit {Lee v. Goodlad (1824), 4 Dow. & Ey. 
(tc. B.) 350; Furnish v. Swann (1830), 10 B. & 0. 458 ; Franlcs v. Qninsee 
(1889), 7 Dowl. 607). 

{h) Stat. (1623), 21 Jac. 1, c. 23, s. 2 ; eeo p. 185, post. 

\l) Stat. (1601) 43 Eliz. c. 6 ; see p. 185, post. 

See note (6), p. 167, atde. But os to equity cases removed from the 
Mayor’s Court into the Chancery Division, see p. 168, ante. 

in) 36 & 36 Viet. c. 86. 

o) For a list of these courts, see title Courts, Yol. IX., p. 132, note (6). 

\p) Tho Mayor’s Court of London Proceduro Act, 186“’ (20 & 21 Vict. c. dvii.), 
6. 17, provides that no cause depending in the Mayor’s Coui-t shall be removed 
before] advent unless the writofcpritoronshall have been lodped with the proper 
officer of the court within one month after service of the plaint, or unless such 
writ shall have been lodged with such officer before such action shall have been 
entered for trial. These periods are alternative (Pnm v. Smith (1888), 67 
L. J, (q. B.) 336, C. A.). The Borough and Local Courts of Eeoord Act, 1872 
(35 & 36 Vict. c. 86), has been applied to the Mayor’s Court, and no cause 
can now be removed from the Mayor’s Court except in accordance with the 
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execution, or may move to set it aside if it bas been granted, upon 
grounds wbicb would have been available on an application for a 
ot ccHiorari to quash the proceedings in the inferior court, 
although certwrarih taken away with regard to such proceedings (5). 

Where certiorari is taken away, the restriction is limited to 
the writ of certiorari properly so called, and does not prevent pro- 
ceedings under the Act by which it is taken away from being 
removed by an order in the nature of certiorari (c). 

Where common law counts are joined in an indictment with 
counts under a statute by which certiorari is taken away, certiorari 
may be granted to remove the indictment (d). 

Where certiorari is taken away, the consent of the parties cannot 
give the superior court jurisdiction to grant the writ(€). 

(iv.) Statutory Restridiona. 

(a) Certiorar* to remove for Triulin Civil Caaca. 

350. Where an action is brought in an inferior court of common 
law jurisdiction, there is at common law an absolute right to remove 
it into the High Court, subject to any restrictions or conditions 
imposed by statute (/). 

351. In the case of local courts of record of common law juris- 
diction {(f) to which tho Borough and Local Courts of Becord Act, 

V. IhLicr (1851), 21 L. J. (>r. c.) 3; li. v. Hyde (18o2), 21 L. J. 
(m. 0.) 94. 

(c) It. V. Sdl (1852), Dears. C. 0. 10. By stut. (1827) 7 & 8 G«o. 4, o. 29, s. 53, 
it wa<? provklod that no iiulusiinont for obtuiiiinj^ money under false pretences 
should bo removed by ceriwrari. By the Central Criminal Court Act, 1834 
(4 & 5 Will. 4, 0 . 38), s. 16, power was given to tho iligli Court, or to any 
judge of the High Court or the commission of tho Central Criminal Court, or 
to the recoi dor of tho city of Loudon to remove indictments from sessions in 
London or Middlesex, “ by certiorari or otherwise,” into tho Central Criminal 
Court (see p. 159, anit) ; and it was hold in H. v. Sill, supra, that an indictment 
for obtaining money under false pretences might bo removed, under the last- 
mentioned Act, into tho Central Criminal Court, inasmuch as tho piucedure 
authoiised by that Act was not, projierly speaking, procedure by tho wiit of 
certiorari, but by an order in tho natuie of cetiiotari , see also It. v. Brier (1850), 
14 Q. B. 5G8. 

(d) li. V. Saunders (1825), 5 Dow. & Ey. (k. b.) 611. 

(f) n. v. Chantrcll (1876), L. E. 10 Q. B. 687 ; but see R. v. Dickemon (1857), 
7E. &B. 831. 

(/) Edwards v. Liverpo^ Corporation (1902), 86 L. T. 627, where an 
ajiplication was made to remove an action from the liivorpool Court of Passage, 
u court to which tho provisions of the Borough and Local Courts of Eecoid Act, 
1872 (35 &'36 Viet. c. 86), have not been applied, and the coiiit hold that the 
provision in the Ijiverpool Court of Passage Act, 1893 (56 & 57 Viot. c. 37), 
s. 6, that it shall be lawful for tho High Court or a j'udge thereof to order tho 
removal by writ of ct? tiorari or otherwise of any action or matter commenced 
in the Court of Passage, if tlie High Court or a judgo thereof shall deem it 
desirable that the action or matter should be tried in the High Comt, was not 
sufficient to take away tho common law light to remove tlie action, and that 
certiorari mu.st be gianted as of course ; see also Landma v. Shiel (1834), 
3 Dowl. 90, per Liitusdale, J., at p. 91 ; Edwards v. Bowen (1826), 5 B. & C. 
206; Paricer Bristol and Exeter Rail. Co. (1851), 6 Exch. 184; Brookman v. 
TfVjmjan (1851), 20 L. J. (q. b.) 278 ; and compare Cherry v. Endean (1886), 54 
1 . T. 763. For a list of the ]>rindpal local courts of record, see title Coubts, 
Vv)l. IX., pp. 138 et seip 

(y) The statutory conditions about to be refeired to were not applicable to 
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1872, bas not been applied, the restrictions and conditions which 
exist (apart from such as may be imposed by their own special 
statutes, if they have any) are as follows : — 

(1) If the judge of the court below is a barrister of at least three 
years’ standing, certiorari does not lie where the debt, damage, or 
thing demanded does not amount to £5, unless the action concerns 
the freehold or inheritance or title to lands, lease, or rent (//). 

(2) 'Where the amount claimed is less than j£20, the cause is not 
to be removed by certiorari unless the party desiring removal shall 
enter iulo recognisances to pay the amount which may be recovered 
against him, with costs (t). 

(3) The writ is not to bo received or allowed by the court below 
unless it is delivered before issue or demurrer joined (so that such 
issue or demurrer l)e not joined within six weeks after appearance) (A), 
or before the jury are sworn (/)^ 

352. In the case of local courts of record of common law juris- 
diction (m) to which the Borough and Local Courts of Becord Act, 
1872 (to), has been applied (o), in addition to the restrictions and 
conditions which have been mentioned, and in addition to the^ 
restrictions and conditions, if any, imposed by the special Act of the 
lower court (p), it is provided that no action may bo removed from 

equitable proceedings removed into the Oom-t of Chancery from iniorior courts 
having equitable jurisdiction; and it is conceived that they aio not now 
applicable. 

(A) Stat. (1623) 21 Jac. 1, c. 23, ss. 4, 5, 6. Where there are Bevoml distinct 
causes of action, those only wliich amount to £d can bo removed (Frivoloua 
Arrests Act, 172<5 (12 Geo. 1, c. 29), s. 3). To comply with the condition of the 
statute, the barrister of throe years’ standing must be actually present at 
the tiial {Fairley v. McCon7^U (1758), 1 Jiurr. 514, 515). Intoiferenco with a 
right of wav is a matter which coucoius the freehold {b'ranls v. Qainuce (1830), 

7 Dowl. 607). 

(*) Inferior Courts Act, 1770 (19 Qoo. 3, o. 70), s. 6 (amended by Imprison, 
mont for Debt Act, 1827 (7 & 8 Geo. 4, c. 71), s. 6>. ^ The recognisance is in 
double the amount demanded, and two sufileient sureties are required (Inferior 
Courts Act, 1779 (19 Geo. 3, c. 70), s. 5). If the sum claimed in Uie dedaration 
is more than £20, the Act does rot ajiply, even though the nctufxl sura to bo 
roixivercd is less tlian £20 {Brady v. Veeres (1836), 5 Dowl. 416). Whore the 
sum claimed is exactly £20, leooguisancos are not required (see Atlmloiougli 
V. Hardy (1824), 4 Dow. & lly. (k. b.) 362 ; Goitm v. Baiers (1837), 1 Jur. 22). 
The statute extends to actions of toit {Lee v. Qoodlad (1S24), 4 Dow. & Ky. 
(X. B.) 350; Furnish v. Swann (1830), 10 B. & 0. 458 ; Fianhs v. Qvinsee 
(1839), 7 Dowl. 607). 

{k) Stat. (1623), 21 Jac. 1, c. 23, s. 2 ; see p. 185, post. 

h) Stat. (1601) 43 Eliz. c. 5 ; see p. lSo,poat. 

(w) See note (6), p. 167, ante. But as to equity cases removed from the 
Mayor’s Court into the Chanceiy Division, see p. 168, ante. 

i n) 36 & 36 Viet. c. 86. 

o) For a list of these courts, see title CouRT.s, Yol. IX., p. 132, note (6). 
p) Tlio Mayor’s Court of London Procedui’oAct, 185’’ (20 & 21 Viet. o. clvii.), 

8. 17, provides that no cause depending in the Mayor’s Court shall be removed 
boforejud^entunlessthe writ of certiorari shall have been lodged with the proper 
officer of the court within one month after service of the plaint, or unless such 
writ shall have been lodged with such officer before such action shall have been 
entered for trial. These periods are alternative (Prim v. Smith (1888), 67 
L. J. (q. b.) 3.36, 0. A.). The Borough and Local Courts of Eecord Act, 1872 
(35 & 36 vjct. c. 86), has been applied to the Mayor’s Court, and no cause 
can now be removea from the Mayor’s Couit except in accordance with the 
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such courts into the superior court hy certiorari or otherwise, except 
by leave of a judge of the superior court, in cases which shall appear 
to such judge fit to be tried in the superior court, and upon such 
terms as to payment of costs, security for debt or costs, or other 
terms as such judge shall think fit (q). By this provision the 
common law right to certiorari is taken away ; and the writ can 
only be granted by the prescribed leave (r). 

353. Actions of replevin may be removed from a county court 
as of course (s), on the application of the defendant, subject to his 
giving security, to be approved by a master of the High Court, for 
such amount, not exceeding iJlSO, as he may think fit(t). The 
removal of other actions in the county court have been referred 
to elsewhere (u). 

(b) Ceriiarari to remove Indictments. 

354. Ccrli.rari to leraove indictments (b) for trial can only 
be g] anted subject to conditions imposed by the Crown Office 


provisions of that Act {Cherry v. AWfcru{188^)), 04 L. T. 763). But tho above 
provisions of ilio special Act of tho court, uiid the conditions imposed by the 
frenoral Acts before mentioned, must also bo observed. See title Mavoii’s 
Couiir, London. 

(g) Borough and Local Courts of llocoid Act, 1872 (35 & 36 Viet. c. 86), 
Schod., r. 12 ; and see p. 157, ante. Tho expression “ tit to ho tried in the 
High Court" moans ‘*more" fit to be tried there than in tho inferior court 
{Banks v. Ilollingnivortht [1893] 1 Q. B. 442, 0. A.). The disoreiion given to the 
court und<‘r tho Borough and fiocul Courts of Bocord Act, 187J (3.) & 36 Vict. 
0 , 86), appears thoroforo to coiTOspond exactly with thut given by the County 
Courts Act, 18S8 (51 & 52 Vict. c. 43). 

(r) Cherry v. hJndcan, supra; see Simpson v, Shaw (IRSG), 56 L. J. (q. n.) 
92 ; and compare Kdwprds v. Liverpool Cmporathn (1902), 86 L. T. 627; 
Symimds v. Dimsdale (1848), 2 lilxch. 533. Certiorari for execution under the 
Borough and Local Courts of llocord Act, 1872 (35 & 36 Vict. c. 86), Schod., 
r. 9, is in addition to any right the court may already possess for the removal 
of jinlginents for exocutioii f^see Vaine v. Slater f 1883), 1 1 Q. B. D. 1 20, 0. A.). But 
reitiorari to remove for trial uiidor the Borougn ana Local Courts of Becord Act, 
1872 (35 & 36 Vict. c. 85), Schod., r. 12, is in substitution for tho previously 
exisliiig right to remove for trial, subject, however, to restu’etions imposed by 
other statulo-^. 

(a) Ciuinty Courts Act, 1888 (51 & 52 Vict. c. 43), s. 137. As to replevin 
generally, see title Distress. 

{i) The security is conditioned to defend the action with effect and (unless 
tho roplovisor discontiniioa or docs not prosecute the notion, or becomes non- 
suit) to prove before the lliirh Court that tho defendant had good ground for 
believing either that tljo title to some corporeal or incorporeal hereditament, 
tho yearly value of which CNCoedod £20, or some toll, marKot, fair, or franchise 
was in question, or tliat tho rent or damage in respect of which the distress was 
taken or the value of tho goods seized exceeded £20 {ibid.) ; see Twmmans v. 
Ogle (1856), 6 B. & B. 571. 

(a) See title County Court.s, Vol. VIII., p. 610. Tho power of removal does 
not apply to matters depending upon the bankruptcy jurisdiction of such county 
com-ts as possess bankruptev juusdiction {Skiuver v. Northallerton County 
Vourt Judye, [1898] 2 Q. B. 680, C. A. ; afhraiod, [1899] A. 0. 439). So far as 
regards such jurisdiction such county courts ore a branch of the Uigh Court of 
Justice (Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 16; Bankruptcy Act, 
1883 (46 47 Vict. c. 52), ss. 93, 94) ; and certiorari cannot be directeil to them 
(Skinnir y. Northallerton County Court Judge, supra). As to removal from the 
Mayor’s Couit, see title Mayor’s Court, London. 

(A) The word “ indictment” is generic, including coroners’ inquisitions, which 
aro a species of indictments, and therefore statutes, inles, and case law w^h regard 
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Rules (c) made under statutory authorily {d). These conditions are 
as follows : — 

No indictment, except indictments against bodies corporate, not 
authorised to appear by solicitor in the court in which the indict- 
ment is preferred, may be removed into the High Court for trial, 
either at the instance of the prosecutor (other than the Attorney- 
General acting on behalf of the Crown) or of the defendant, unless 
it is made to appear to the court or judge that a fair and 
impartial trial cannot be had in the court below, or that some 
question of law of more than usual difficulty and importance is 
likely to arise upon the trial, or that a view of tho premises in 
respect of ^Yllich any indictment is preferred, or a special jury, may 
be required for a satisfactory trial (<j). 

355. The probability that a fair and impartial trial cannot be 
had in the court below may arise from widespread prejudice 
amongst the class from which jurors are selected (/) or from 


to indictments apply also to coroners’ inquisitions v. Ingham (1864), 6 
B. & S. 2*)7). TJio conditions imposed by the Crown Oifico Rules, rr. 12 — lOj 
apply to the roniovnl of coroners’ inquisitions for trial, as also to tho removal of 
prcheiitinonts of commissiom'rs of sowers, which aro also a species of indictment 

(c) Clown Odico Buies, 1906, rr. 12 — 19. 

{(i) Tho Jiidie-aturo Act, 1875 (38 & 39 Viet. c. 77), ss. 17 — 25, enabled rules of 
court to bo mado for carrying out that Act and the Judicature Act, 1873 (36 & 37 
Vict. c. 66). by Order in Council, upon tho recommendation of tho judges of the 
High Couit, piovidod that such mies should be luid before Parliament and 
should bo subject to bo annulled on address from either House. By tho Statute 
Low Revihion and Civil Procedure Act, 1881 (44 & 45 Vict. c. 59), s. 0, the 
power to make rules of court under the abo\e enactment was extended to all 
pToceedings by or against tho Ciown. Tho Ciown OfEco Rules appear to have 
been made undoi the pow'crs thus confern*d. 

(c) Crown Oilico Rules, 1906, r. 13 (substantially reproducing the Criminal 
Procedure Act, 1853 (16 Vict. c. 30), s. 4). 

( / ) Jl. V. JJvnt (1820), 3 B. & Aid. 444, whore, on a charge of conspiracy 
aiisiug out of a meeting held by tho defendants and others which had 
been dispersed by tho Manchester and Salford Yeomanry, acting under the 
direction of tho Lancashire magistrates, stiong popular fooling hud boon 
aroused in tho county, and tho ta«e w«s loinoved by lertiorari and was subse- 
qiieutlv ordered to be tried in the county of York ; B. v. Lever (1838), 1 
WjU. Woll. & II. 35, where, on an indictment for riot, which arose out of an 
ohstructioii in tho streets caused by open-air preaching, and which had been 
tho subject of ])artisan articles in the county press, certn/rart was granted ; B. 
V. Vahner (1856), 6 hi. & B. 1024, where an indictment for murder by poisoning, 
the case having aroused oxtraoi dinary excitement in Stafloidshire, in which county 
the crime was committed, was removed by certiorari, and was subsequently ordered 
to be tried at the Ceuixal Criminal Court; 11.^ v. Bell (1859), 8 Cox, C. C. 287, 
whore, three persons having been killed in riots during a contested election, 
and on tho inquest upon those persons the coroner’s jury having found a verdict 
of manslaughter against tho defendants and a party of police, the jurors would 
probably be persons who h.ad taken a warm interest in the election, and local 
newspapeiH had published articles contaiuing violent attacks on the poheo, 
certiorari was granted with a view to enabloan application to be made to changothe 
venue; B. v. Whittaker (1895), 69 J. P. 197, where, on an indictment before 
borough sessions for obtaining goods by false pretences against a bankrupt, by 
wlioso bankruptcy many persons in tho borough had been losers, certiorari was 
granted. But see Ex parte Lynca (1846), 1 Saund. & 0. 31, where, on an 
indictment for felony, it was alleged that the pobtical opinions of the county in 
w’hich the indiclmcnt was preferred were opposed to those entertained by the 
defendant, and that, owing to his active employment in political organisation. 
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Sect. 7^ bias on tlie part ot the court itself (.^). If the number of persons 

Certiorari, on the jury^ list within the jurisdiction of the court below is 
small, this is an argument in favour of removal when local 
prejudice is shown to exist (A). But removal may be allowed 
oven though the number of names on the list is large (i) ; and 
the probability of an impartial trial ought not to be allowed to 
depend on the exercise of the right of challenge (k), 

FelonicB. The couit is disinclined to remove felonies into the King's Bench 

Division for trial at nisi prius (rt). But if a strong case of local 
prejudice be made out, the writ will be granted, whether the charge 
be one of felony or misdemeanour, in order that a further applica- 
tion may be made to change the venue to some other county (ft). 
Prejudice. The mere fact that the defendant is a member of the bench of 
magistrates who are to try him is not in itself a suflicient ground 
for granting the writ (c) ; but where such a defendant endeavours 

ho liad incurred general disliho in the county, and that he had boon subjected 
to abuse and threatened with violenco, and certiorari was refused. 

(g) R. V. Jones (18^0), 2 liar. & W. 203; R. v. Orover (1840), 8 Bowl. 32o ; 
Rehan v. Trevor (1840), 4 Jut. 292. 

(A) Garheit v. Ouseleg (1812), 6 Jur. 193. 

(i) R. V. JIunt (1820), 3 B. & Aid. 444, whore taore were 8,700 names on the 
jury list ; R. v. Whittaker (1895), 59 J. P. 197, whore there wore 20,000 naine-j 
on the jury list. 

Gc) R. V. Roughton, [1895] 2 L B. 386. 

(a) R. V. Rcgnolda (1865), 12 L. T. 680, where the reason given for the dis- 
inclination of the court to rotnovo folonios was that on removal the cause would 
in the oidiiiary ('(uirhO bo tried at nisi prius, whore the course of procedure was 
inconvonieiit in tho caso of felonies and precluded the defendant from taking tho 
opinion of the Court for Crown Cases Eosorved, and it was suggested that 
application should be made to the recorder of tho borough session before which 
the defendant was indicted to send tho case to assizes. 

(5) The Attorney- General may demand a change of venue as of right ; and 
when all tho inhabitants of a county are indicted tho venue will bo changed as 
of right (/?. V. Southampton Conntg {Jnlmbitanls) (1886), 17 Q. B. I). 424), 
otherwise it must be sliown that a fair and impartial trial cannot be had without 
a change of venue [R, v. Pa/mrr (1856), 6 E. & B. 1024 ; R. v. Bell (1869), 8 Oox, 
C. 0. 287; R. v. WhiitaJeery supra; It. y. Iluht, supra; R. v. Simpson (1841), 
6 Jur. 462; R. v. Dunn (1847), 11 Jur. 287; R. v. Mirross (1891), 7 T. Iv. R. 
007). Compare R. v. Penprase (1833), 4 B. & Ad. 573, where application - .'as 
matte to remove an indictinont for felony fioni Cornwall to another county, on 
tlio ground that titles to duchy property with regard to which prejudice 
existed in Cornwall might come in question, but the court refused tlie 
application ; R. v. Jloldcn (1833), 6 B. & Ad. 347, where, the defendants 
being charged with an iinnatural crinio and indicted in the county of Suffolk, 
tho cose was removed into tho suporior court by certiorari, and application 
was modo' to change tho venue to another county on the ground that there 
was a strong prejudice against the defendants on the subject of this charge 
throughout Suffolk, but the court refused to change the venue, and the indiot- 
ment was tried at tlie Suffolk Assizes as a nisi prius cause. The application 
may be mailo on the ground that a view in another county than that m which 
the venuo is laid is necessary {Clerk v. R. (1801 J, 9 H. L. Cas. 184 ; R, v. Sheldon 
(1875), 32 It. T. 27). When tho venuo is changed, it is usual to send the 
case to the nearest county on tlio same circuit (A. v. Brovme (1842), 6 Jur. 
168); but it may be sent if necessary to any other county (B. v. Palmer, 
supra, per Lord Camfuell, C.J., at p. 1028). The venue of an indictment 
preferred at an assize court may bo changed by an order of the judge there 
sitting without writ of certiorari. As to venue generally, see title Ceimtnai, 
La-w and rnooEDUHB, Vol. IX., p. 279. 

(ci R. V. Fellowes (IS3C), 4 T)(»wl. 607. 
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to influence his colleagues before the case is heard the writ will be 
granted (d). An allegation of personal prejudice on the part of a Cmorail 
chairman of quarter sessions against a defendant who is to be tried — 
before such sessions is not suflicient to warrant the issue of the 
writ(e). But the relationship of a defendant to a member of the 
bench before which such defendant is to be tried is a circumstance 
which may have weight in inducing the court to grant certi<yrari (/)• 

356. Indictments may be removed from sessions on the ground inrnctment* 
that difficult points of law are likely to arise (<7),, but they will not at sessions, 
bo removed from assizes (h), or from the Central Criminal Court (i), 
on this ground alone, inasmuch as His Majesty’s judges preside 
there, as in the King’s Bench Division. In applying for the writ it 
is not enough for the applicant to allege that difficult points of 
law are likely to arise (k) or to state that he is advised that this is 
he case (Z). He must specify what the points of difficulty are (m). 

367. Certiorari to remove an indictment for trial in order that Special Jury 
it may be tried by a special jury, or in order that the jury may have 
a view of the premises in respect of which the indictment is pre- 
ferred, is not granted unless it is sliown that a special jury or a view' 
is necessary for the purpose of securing a satisfactory trial (n). 

358. The writ, although granted, becomes inoperative unless the Rccog- 
party, whether prosecutor or defendant, at whose instance it has 


(d) R. V. Qrover (1810), 8 Bowl. 025, whore tho dofondant hod issued a circular 
to nis brother magistrates with regard to tho charges against liitn. 

(c) R. V. Jacobs "(1809), 0 Jur. 999 ; and see R. y. Kemhaw (1841), 6 Jur. 801, 
whole the dofcndtint alJogod that tlio chairman of tho sessions w'as an intim.ito 
friend of tho fntlior of tlM3 prosecutrix, but tho writ was refused. 

(/) Ihhan v. Trevor (1840), 4 Jiir. 292, where tlio sou of an influential 
magistiate was indicted with another ])erson before the bench of which liis 
father was a moinber for obtaining money under false pretences ; and see 11. 
V. f/oae«(18IJO), 2Har. & W. 29IJ, where gamekeepers m tho employ of a magi'll! ale 
wore indicted for assault before tlio bench of w'hic-h ho was a member, and it 
was alleged tliat in committing tlio assault tlioy acted under the instructions of 
bis son. 

(ff) E. V. Bird (1845), 2 Dow. & L. 939, whore a view was also lequired ; R. 
V. Jeffa (1845), 9 Jur. 580, where the prosecution was of an unusual character; 
the officers of the Crown wore to attend to prosecute, and the defendant di'sirod 
to have a special jury. Compare^ (Mark v. Wdlington. (1813), 7 Jur. 44, whoie 
the indictment was for assault oi'ising out of a claim to property with regard 
to which questions of law might arise, and the dofondant desired to have a 
special jury, hut certiorari was refused. 

(A) R. V. Mmim (1842), 1 Dowl. 8.) 543. 

(t) R. V. Templar (1836), 1 Nev. & P. (k. d.) 91. But in R. v. Wartnahy (1835), 2 
Ad. & El. 435, tho writ was f^antod in tho case of an indictment at the Central 
Criminal Court involving points of law arising out of proceedings in (Chancery ; 
and see R~ v. Josephs (1839), 8 Dowl. 128. 

(*) R. V. Jowl (1836), 1 Nev. & P. (k. b.)28; R. v. Hodyea{\m), 9 Jur. 665; 
R. V. Joaepha, etij^a. 

m R. V. Harrison (1819), 1 Oliit. 671. 

(m) R. V. Jowl, supra; R. v. Ilodyca, aupra; R. v. Josephs, supra; R. v. 
Harrison, supra. 

(n) In the following cases application was made for tho writ either wholly or 
poi'tly on tho ground tW a special jury or a view of the premises was necessary;— 
R. V. Tradjeley (1732), 1 Soss. Cas. (K. B.) 180 R. v. Bird, supra; R. v. e/c/i (1846), 
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been granted enters into a recognisance in such sum, and with such 
sureties as the court or judge granting the writ may direct, to pro- 
ceed to trial and to pay the costs of the removal of the indict- 
ment in case the decision is adverse to such party (o). Where 
the removal of an indictment for trial is effected by an order in 
the nature of certiorari instead of by the writ itself, the conditions 
above mentioned must equally be observed (p). 

359. CertioraH to quash the determination of any inferior court 
can only bo granted subject to conditions imposed by the Crown 
OfiQce l{ulcs(q) mode under statutory authority (r). 

(c) Effect of Restriction by Statutory Conditions. 

360. Whore conditions precedent imposed by statute are not 
complied with, the superior court has no power to grant the writ, 
even, it seems, if the court below has acted wholly without jurisdic- 
tion (s). Whore conditions subsequent (t) are not complied with, 
the writ becomes nugatory, and is not to be obeyed by the court 
below. 

The conditions relating to the removal of indictments for trial 
apply by express words to a prosecution pro rf<je (?<). 

The conditions relating to the remov.d of indictments and con- 
victions for the purpose of quasliing them contain no such expiess 
words, nor is there shown a clear intention that the prosecutor 
2 )ro rege should bo barred by them (a). Certiorari may there- 
fore bo granted on the application of the pro^jocutor to remove 
an indictment or conviction in order to quash it, although ho 

9 Jiir. oSO ; Clark v. WiUinyion (18-13), 7 Jur. 41; and li. v. MojUm (1812), 1 
l^owl. (N. s.) M3. 

(o) Crown Oflico Kulos, 1906, it. 14, 15 (substantially loproduciiij^ slat. 5 & G 
Will. & Mur. c. 11, B. 2, and etat. 8 & 9 Will. 3, c. 33). As to tlioso rocogni- 
eanccs, see p. 204, posf. 

Ip) OrowMi OIIjco Rules, 1906. r. 17. 

(y) Ibid,, IT. 20 — 30; and see pp. 207 ei acy., post. 

(r) Soo note {d) on p. 181, ante. 

(«) Soo Skinner v. Norihallerton County Court JudgCf [1898] 2 vi. B. 680, 
C. A.; aflinnod [1899] A, 0. 439, wboro ctrlu/rari was applied fortoq’iash 
an order mado by a county court jndj^o in a bankiuplcy niu'tcr, which older 
was alleged to have boon issued without jurisdiction, and the writ was lefusod 
on the ground that for tho puroo -oof ban L nip toy jurisdiction the county com-t 
judge was a judge of tho High Court; hut tho court was mopared to hold (see 
per Lord Ualshury, L. C., atp. 441) that the wi it would not lie because the 
County Courts Act, 1888 (51 & 62 Viet. c. 43), s. 124, piohibitcd the issuo 
of a cerUorari except as mentioned in that Act. In R. v. Lloyd, [1906] 1 
K. B. 22, alfirmod [1906] 1 Rl. B. 552, C. A., an application for certiorari to 
quash the judgment of a deputy county court jud^o, as having boon mado with- 
out jurisdiction, was heaid without objection being taken on this ground, but 
tho application was refused on tho merits. 

(t) The condition os to servico of tho writ on the judge of a local court of 
record before joinder of issuo or the swearing of tho jury (see p. 179, ante) and 
tho conditions as to entering into recognisances in any caso in which they are 
required (see p. 183, ante) are conditions subsequent. All the other statutory 
conditions are conditions precedent. 

(w) Crown Office Buies, 1906, rr. 13, 15. 

(a) Ibid., rr. 21, 22, 24. B. 21 reproduces stat. (1739) 13 Qeo. 2, o. 18, s. 5; 
and r. 24 reproduces stat. (1731) o Qeo. 2, c. 19, a. 2. The cases referred to in 
the next two notes were decided on the construction of these statutes. 
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has not complied with statutory conditions as to notice or other- Sifm. 7 . 
wise (b) ; and the writ must be allowed in the court below, although Certiorari, 
lie has not entered into recognisances subsequently to the granting — 
of the order absolute (c). Where, however, a prosecutor applies for 
certiorari to remove an indictment in order to quash it, the court 
may in its discretion require him to give security for costs, or may 
impose other terms upon him (d). 

(v.) At what Stage in the Proceedinga of the Inferior Court Certiorari ia availahle, 

(a) Inferior Couria of Civil Jurisdiction, 

361. The writ of certiorari is not effectual for the purpose of Local courts, 
removing an action from a local court of record (e) of common law 
jurisdiction for trial unless — (1) it ia delivered to the judge or 

officer of the inferior court before issue or demurrer joined, pro- 
vided that issue or demurrer be not joined within six weeks after 
the appearance of the defendant (/) ; or (2) unless it is so delivered 
before any juryman is sworn (g). Where issue or demurrer are 
joined within six weeks after the appearance, then the second of 
these provisions takes effect, and the writ is in time if it is served 
before any juryman is sworn (A). 

In the case of judgment by default neither of these provisions 
is applicable, and a writ of certiorari to remove the cause for trial 
may be served at any time before a jury have assessed damages 
upon a writ of inquiry 0). 

These provisions do not apply to the removal of a cause from 
a local court of record of equity jurisdiction (A). Such a cause 
may, it is conceived, bo removed for trial at any time before final 
judgment. 

362. Any cause or matter, whether of common law or equity, Countj 
may be removed from a county court for trial at any stage of the courts, 
proceedings befoie final judgment (Z). 


(6) M, V. Farewell (1744), 2 Stra. 1209 (uo aflidavit of soiyico of notice) ; 11. v. 
Battama (1801), 1 East, 298 (no notice). 

(c) It. V. Farewell, aupra; Fx parte Spencer (1839), 1 Per. & Dav. 3r>.S. 

(d) It. V. Wifun {Dr.) (1802), 2 East, 226 ; R. v. Wehh (17C4), 3 Burr. 1 lOS ; It. v. 
aienn (1820),' 3 B. & Aid. 373. 

(e) For a list of the principal local courts of record, see title Coubts, Vol. IX., 
}>p. 138 et eeg. 

(/) Stat. (1623) 21 Jnc. 1, c. 23, s. 2. As to what constitutes joinder of issue, 
see Bruce v. Watt (1837), 3 M. & W. 16. 

(g) Stat. (1601) 43 Eliz. c. 6. 

(a) Cox V. I/art (1769), 2 Burr. 768. 

(t) Walker v. Gann (1826), 7 Dow. & By. (k. b.) 769; Oodley v. Maraden 
(1830), 4 Moo. & P. 138 ; Smith y. Sterling (1836), 3 Dowl. 609 ; Cox v. Mart, 
aupra. 

{k) See p. 167, ante. 

(l) Re Fast Dulwich No. 296 Starr-Bowkett Building Society (1890), 39 W. B. 
32. Where an order nisi or a summouB for a writ of certiorari to remove a cause 
or matter from the county court has been granted, this operates, if the High Gom|t 
ora judge thereof so directs, as a stay of proceeding's in the action or matter until 
the determination of the order or summons, or until the High Coui’t or a judge 
thereof otherwise orders ; and the judge of the county court must from time to 
Came adjourn trial of the action or matter accordingly (County Courts Act, 

H.L. — X. I 
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363. After final judtiment a cause cannot be removed by certiorari 
from an inferior court for any other purpose than execution (m). 

(b) Indictmenta and Inqiimtions. 

364. An application to remove an indictment or inquisition for 
trial may be made even before it is found (n) ; and the writ is in 
time if it is served on the judge or officer of the inferior court at 
any time before the case is actually called on (o). 

Application for the purpose of quashing an indictment or inquisi- 
tion may be made at any time after it is found and before trial (p), 
and the writ, in this case also, is in time if it is served before the 
cause is actually called on (q). 

After verdict and before judgment an application for certio- 
raii to quash will not be granted, for, although error did not 
lie at this stage (r), the applicant, having taken his chance of 
securing a favourable v'^rdict, will not be assisted by the court (s). 
Nor will certiorari be granted for the purpose of moving in arrest 
of judgment (a). After verdict, however, an indictment and the 
proceedings thereon may bo removed for judgment (6). 

After judgment an indictment cannot be removed for the 
purpose of quashing it (c), nor for the put pose of applying for a new 
trial (d) ; but it may bo removed, together with the proceedings 
thereon, to have sentence executed in the superior court (e). 

(c) '/'tie Dti&i' mi nation B of JmttceB. 

365. Certiorari to quash the determinations of justices must be 
applied for within six calendar months next after the determination 


1B88 (01 & 52 Viet, c. 43), 8. 129). If tho party who hjw obtaiiied the ordor nisi 
or t]i« simmions does not servo a copy of it on tho opposite party and on the 
logistrar of llio county court two clear days before the day hxed for trial, the 
county court judge may order tho party who has obtained such oi-der or sum- 
mons to pay the costs of tho day {ibid.). And so also if the wii’t has been 
obtained ex parte the paity obtaining it may be ordered to pay tho costs of tho 
day, unless ho lodges the writ and gives notice to tho o])poHite party that 
it has boen issued two clear days before the day fixed for the trial (i.y/d., 
s. 130). 

(m) Lanes v. Hutchinson (1835), 3 Dowl. 506, per Pakke, B., at p. 508. 

g R. V. Palmer (1856), 5 E. & IS. 1021. 

Jt. V. Pasman (1834), 2 Bowl. 529. 

) li. V. Penegoea (Inhabitants'^ (1822), 2 Dow. & By. (k. b.) 209 ; Ji. v. Webb 
( 1 761 ), 3 Burr. 1468. On motion in the court below a defendant has been allowed 
to move td quash an indictment after the case for tho prosecution has closed 
(R. V. James (1872), 12 Cox, 0. 0. 127). 

(q) It. V. Seton (Inhabitants) (1797), 7 Term Bep. 373 ; R. v. Pasman, 
supra. 

i r) Soo note (t), p. 161, ante, 
s) It. V. Peytegoes (Inhabitants), supra, 
a) R. V. Jackson (1796), 6 Toim Bop. 145. 
h\ See p. 159, ante. 

]c) Rice V. It. (1616), Cro. Jao. 404 ; R. v. Penegoes (Inhabitants), supra; R. v. 
Seion (Inhabitants), supra; R. v. Ohmstian (1842), 12 L. J. (m. 0.) 26 : N(dly v. 
1L (1884), 16 Cox, 0. 0. 638 ; R. v. Boater (1892), 67 L. T. 354. 

(a) R. V. Oxford County (Inhabitants) (1811), 13 East, 411. 

(e) See p. 164, ante. 
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complained of(/). Thia rule applies to all applications to 
quash (g). 

Although there may be nn appeal from an order of justices to 
quarter sessions, a dissatisfied party may nevertheless apply to the 
King's Bench Division for a writ of certiorari instead of appeal- 
ing (/i), but he cannot do so until the time for appealing has 
expired (i), and pending an appeal the writ will not be issued (k). 
■Where there has been an appeal to quarter sessions from an order 
of justices, and the appeal has been determined, the writ of 
certiorari may be applied for to remove either the original order or 
the order made upon appeal or both. Whore the order made 
upon appeal confirms the original order, and only the order made 
upon appeal is removed by certiorari and quashed, the original 
order remains valid (/). 

Sub-Sect, 4. — Jurisdiction to grant Certiorari, 

(i.) /?// what Courts the Writ is grantel, 

366. The Iloufie of Lords has jurisdiction to issue a writ of 
certiorari to any court in which an indictment has been found 
against a jicer for treason or felony, requiring such indictment te 
be removed into the High Court of Parliament or into the Court 
of the Lord High Steward {m). 

All other original jurisdiction to grant the writ of certiorari now 
resides in the High Court of Justice (w), any division of which may 


(/) Crown Office liulos, 1906, r. 21. Where an orilor of quarter sessions is mndo 
subject to a special casi*, the period of six calendar mouths runs from the date 
of the order, and not from the date wlien tlie special case is signed {PJUiot v. 
Thompson (1870), .'13 L. T. 330). 

Ig) Clown Ouico Rules, 1006, r. 30. 

(ii) R. V. Rlatlnvai)t (1816), 3 Dow. & L. 542. 

(t) Crown Office Rules, ioOG, r. 29; and see R. v. Blathwayt^ supra. The 
rule only applies whore the time for appealing is limited by statute ( 
(Borough) Case (1734), 2 Stra. 991), 

(k) Crown Oltico Rules, 1906, r. 29; and see R. v. Sparrow (1787), 2 Tonn 
Rep. 196, n. 

Co Sojfolk Count, y Lunatic Asylum v. Stoiv Union Cuordians (1897), 76 L. T. 
494, wheiu tho oiilorof quarter sessions was quashed ui)on a technical point and 
not upon the merits. 

(m) Scotch Rehels Case (1746), Post. 1, where indictme nts for treason against 
the Earls of Kilmarnock and Cromartie and Lord Balmorino, found Wore 
a special commission of oyer and terminer, were removed by certiorari into 
Parliament; Kingston's (Duchess) Case (1770), 1 Leach, 146, where, on the 
Duchess of Kingston being indicted before an inferior court for treason, Loi-d 
Mansfield, C-J., gianted the writ of certiorari to remove the indictment into 
the King’s ^nch, but this writ was superseded, and another wiit of certiorari 
was issued by direction of the House of Lords to remove tlie proceedings before 
the King in Parliament see also Russell (Trial of Karl), [1901] A. 0. 446, 
where an indictment for bigamy, found against a peer at tho Central Criminal 
Court, was removed into the House of Lords for trial before the Court oi tho 


Lord High Steward. 

(n) Certiorari originally issued only out of che ordinary or common law 
Goui't of Chancery (Sheppard’s Epitome, 862). Tho common ^w juiisdiction 
of Chancery preceded its extraordinary, or equitable, jurisdiction, Tho 
Chancery was the central office of all the courts, and out of it issued all 
original writs — that is, all writs lor commencing or removing actions (4 Co. 
Tnst. 80). Tho writ of certiorari to remove the records of other courts for any 
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purpose was issued out of Chancery. It was issued to “ superior " courts for 
ancillary purposes, as where the record of such a court was required in eviden^ 
m another court, whether superior or inferior (see note (o), p. 166, ante), or in 
aid of error (see note (d), p. 157, anfe). It was issued also to inferior courts 
in order to remove actions from them or to revise their proceedings (Sheppard’s 
Epitome, 8C2). The ordinary Court of Chancery did not, however, itself deal 
with the records thus transmitted to them. If such records were required in 
evidence, exemplifications under the Great Seal were sent by mittimus to the 
court in whioh they were so required. Becords removed for other purposes 
were transferred by mitliinua into tho King’s Bench, the Common Pleas, or the 
Jilxchequor, according to their subject-matter, to bo there dealt with. When 
Chancery acquired its equity jurisdiction, however, suits from inforior courts of 
cquitablo juiisdiction, when removed by writ of certiorari^ were retained in the 
Court of Chancery to bo dealt with on tho equity side. 

By tho time of Queen Elizabeth the Court of Queen’s Bench had established its 
right equally with tlie Court of (^ancory to issue the writ of certiorari to inferior 
courla of common law juri .diction, whether civil or criminal, and whether for 
tlio purpose of removing the proceedings of such courts or quashing them (see 
Ihitehr and Allworth' a Case (1601), Cro. Eliz. 821), and to havo tho records of 
such courts returned diiectly to itself {ibid.). The right of the Court of Common 
Picas to issue the wiit was still a matter of dispute as late as 1718 (Fitz. Nat. 
Brov., 6th ed., p. 637); and it never secured the rifjht except so far as related 
to the removal of causes from courts of civil ji risdiciion. At an early period 
tho Court of Exchequer acquired power to issuo tho writ in cases i elating to 
the revenue (soo Chnrton v. IViikin, [1881] W. N. 62). But as lato as 1828 it 
could not issue the writ for any other purpose (Tidd’s Practice (1 828), p. 397). A 
little later, ho\.ovor, it obtained tho same jiirisdietion in certiorari as the Court 
of Common Pleas (see Archhold’s Practice (1847), p. 452). 

Statutoiy juriRdiction to issue certiorari to remove tho judgments of inforior 
courts for execution in the High Court was in 1777 and 1837 (see p. 163, ante) 
conferred on, and was conJinod to, the three superior courts of common 
law. 

Writs of certiorari were not, it would seem, originally issued out of Chancery 
as of course (soo Gilbert, Beplovin, p. 137). But this became the practice from 
very early times {ibid.), and any objection which might bo raised to tho issuo 
of tho writ, or to its form, was taken upon motion to quash tho writ or ujion 
^Medendo. An exception existed to tho practice. Tho writ wns novor granted 
by tho Court of Chancery to an inferior court of equitable jurisdiction without 
cause shown (seo note (6), p. 167, ante). Euring the seventeonth century tho 
King’s Bench began to refuse to issuo cprfroran to assizes or sessions without 
cause shown ; and various restrictions and conditions were iinposod by s^a^ute 
upon tho issuo of tho writ (see p. 178, awfr). Suitois in some cases endeavoared 
to evade those obstacles by obtaining tho wi*it out of Chancery upon simpio 
application to the Cursitors* OfToo. It was hold, however, by the Lord 
Chancellor {Pierce v. Thomas (1821), Jac. 5i) tlmt where the writ was applied for 
in Chancery in rospcct to common law proceedings it could only bo granted in 
accordance with common law rules; and ho quashed a writ which hod been 
issued as, of courso; see also Edwards y. Bowen (1826), 2 Sim. & St. 514. But 
the writ could only bo issued out of Chancery by a Chancery judge ; and a 
writ BO issued by order of a common law^ judge was quashed as irregular 
{Worthiwjton v. Itemnant (1840), 10 Sim. 558). 

A largo part of the business of tho Cursitors’ Office consisted in issuing the 
writ of certiorari to remove records for the purpose of evidence. For this 
purpose it was always sufficient that the tenor of the record should bo removed 
(see note (o), p. 166, ante). Ilonce, about the middle of the eighteenth century 
(see Gilbert, Execution, 145) it became unusual in the Chancery to require 
anything more than the tenor of the record to bo removed in any case. This 
practice was cori’ected by an express decision of the Court of Chancery {Wood- 
craft V. Kinaston (1742), 2 Atk. 317, 318). But the same point required deciding 
again in Pierce v. Thomas, surra. 

(o) The Recepta, [1893] P. 255, C. A. 
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however, to any express provision of the Buies of the Supreme 
Court or of the Crown Office (p). 

367. There is a right of appeal to a judge in chambers from the 
decision of a master in the King’s Bench Division granting or refus- 
ing the writ of certiorari ^ and to a divisional court from a judge in 
chambers in the King’s Bench Division. 

An appeal lies to the Court of Appeal from a decision of a judge 
of the Chancery Division granting or refusing the writ of certiorari 
in an equity action or matter. 

An appeal lies from a decision of the King’s Bench Division 
granting or refusing the writ of certiorari to the Court of Appeal, 
except in cases which are of a criminal character (a). Thus, no 
appeal lies from the refusal of the King’s Bench Division to 
grant the writ of certiorari to remove an indictment for trial (6), 
nor from its refusal to quash upon certiorari a conviction for 
trespassing in pursuit of game (c), or an order for tho restitution 
of stolen property {d). Nor does an appeal lie from a decision of 
the King’s liench Division granting a certiorari to bring up an 
order of justices requiring an owner of property to abate a 
nuisance (c). 

368. The refusal of the King’s Bench Division to grant a rule 
nisi for the writ of certiorari (f), or the discharge by that court of a 
rule nisi after argument (g), is an ** order ” which in matters not 
criminal may be appealed against. Tho leave of the King’s Bench 
Division is not required for an appeal against such orders (/t). But 
where the King’s Bench Division has quashed an order brought 
before it on certiorari from an inferior court, it seems that leave to 
appeal from the decision of the King’s Bench Division to the Court 
of Appeal is necessary (i). 

(ii,) Discretion of the Court to grant the ITi it, 

(a) JFhen the Writ is granted as of Course. 

369. The writ of certiorari is granted as of course upon tho 
application of tho Attorney-General, acting on behalf of the Crown, 


(p) As to the statutory authority under which these rules woio made, soo 
note {d) on p. 181, ante, and for procedure, see pp. 199 et seq., post. 

(a) Judicaturo Act, 1873 (36 & 37 Viet. c. 66), s. 47. The exception in tho 
section — “save for some error of law appai’ent upon tho record” — no lonpror 
exists, since proceedings in error are abolished ^oe Criminal Appeal Act, 1907 
(7 Edw. 7, c. 23), and titlo Criminal Law and Procedure, Vol. IX., p. 433). 
(J) Ji. V. Jtudge (1886), 16 Q. B. D. 459, 0. A. 

(cj Ii. V. Fletcher (18761, 2 Q. B. D. 43, 0. A. 

(a) It. V. Central Crtmtnal Court Justices (1886), 18 Q. B. D. 314, -C. A. 

(e) Ex parte IVhxtchurch (1881), 6 Q. B. D. 645. 

(/) R. V. Farmer, [1892] 1 Q. B. 637, 0. A. 

(g) Walsadl Overseers v. London and North Western Rail. Co. (1878), 4 App. 
Cos. 30 ; R. V. Pemherton (1879), 6 Q. B. D. 95, 0. A. ; R. v. Brighton Cm-pora-- 
turn (1907), 23 T. L. R. 440, 0. A. ; R. v. WoodLouse, [1906] 2 K. B. 501, 0. A. ; 
and see R. v. Qalway Justices, [1906] 2 I. R. 446. 

(/i) By the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 45, appeals from 
inferior courts to a divisional court aro to be final, unless special leave to appeal 
to the Court of Appeal is given by tho divisional court. 

(t) R. V. Pemherton, supra, per Brett, L.J., at pp. 97, 98. 
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in all cases in which the court has jurisdiction over the subjeet- 
matlcr of the proceedings in the inferior court (A). And this is the 
case although certiorari is taken away by statute (0» or although 
the issue of the writ has been made subject to statutory conditions 
which have not been complied with (m). 

The writ is not now, as formerly, granted as of course on the 
application of a prosecutor rege. But prosecutors pro rege are 
exempt, unless a contrary intention is manifested, from the operation 
of statutes by which certiorari is taken away(n) or restricted by 
conditions (e). 

Certiorari to remove for trial from local courts of record of 
common law jurisdiction (p) which are not subject to the Borougli 
and Local Courts of Record Act, 1872 {q), is granted as of course, 
subject to compliance with statutory conditions (?•)• 

Certwrari to remove actions of replevin for trial from county 
courts is granted as of course, subject to compliance with conditions 
imposed by the County Courts Act, 1888(a). 

Ceitiorari to remove the judgments of local courts of record for 
execution {h) is granted as of course on proper aftidavit (c), and so 
also when the writ is requisite for the purpose of producing a record 
in evidence (d) or for the purpose of hi inging up depositions upon 
applications for bail (e). 

Certiorari is issued as of course, without motion or summons, 
to remove articles of the peace in order that attachment may 
issue upon thcm(/), or to remove orders of sessions where 
a case has been slated and the parties consent to the issue 
of the writ(f 7 ), or to remove convictions on indictments at 
common law in relation to the non-repair or obstruction of 
highw'ays, public bridges, or navigable rivers (/i), where an 


(k) R. V. Eaton (1787), 2 Terra Rep. 89 ; It. v. Clace {Inhabiiunts) (1769), 
4 IliiiT. 2-156 ; R, v. Tfiowxu (1813), 4 M. & S. 442 ; Listowel {Lord) v. Irish 
Fisheries {Inspector) (1875), 9 i. R. 0. L. 46. 

(/) R. V. Clace {tnhahiUmU), supra, per Lord MANSFinrn, O.J., at p. 2158; 

R. V. Davies (1794), 5 Terra Rep. 626 ; R. v. (1816), 2 Chit. 136 ; R. y. Allen 

'1812), 15 East, 333; R. v. Thomas, supra; Mountjoy v. IVood (1856), ’ Jur. 
N. s.) 452. 

m) R. V. Jitrkley (1764), 1 Kony. 80; Churtony. Wilkin. [1884] W. N. 62. 

,n) R. V Cumhrlnnd {Inhabita -ts) (1795), 6 Term Rep. 194 ; Jt. \. Rodenham 
{Inhabitants) (1774) 1 Cowp. 78; R. v. Bcniltbee (1836), 4 Ad. & El. 498; and see 
Cwwn Ollice Rules, 1906, rr. 13, 15, 21, 22, 24. 

(rt) R. V. Farewell (1744), 2 Stra. 1209 ; R. v. Spencer (1839), 9 Ad. & El. 485, 
and see p. 185, ante. 

(p) Por a list of the principal courts of record, soe title OouR'i’s, Vol. IX., pp. 
]:ifietecg. 

(7) 35 & 36 Viet. c. 86. 

(r\ Soo p. 178. ante. 

hi) 51 & 52 Vict. c. 43, 8. 137 ; soe p. 180, ante. 

(bS See p. 163, ante. 

{cj order is made ex jiarte on application to tlio master. As to the 
affidavit, soo p. 212, post. 

Ul) See p. 166, ante, 
le) See p. 166, ante. 

Crown Office Rules, 1006, r. 254. 

Ibid., T. 233 (ra). 

Ibid., r. 17a. 
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appeal is brought against such conviction under the Criminal 
Appeal Act, 1907 (t). 

(b) When the Writ ie Discretionary. 

370. In cases other than those which have been mentioned the 
writ is discretionary. In the case of certiorari for the removal of 
actions for trial from local courts of record (k) of common law 
jurisdiction to which the .Borough and Local Courts of Becord 
Act, 1872 (Z), has been applied (?»), discretion has been expressly 
given to the High Court by statute (n) ; and so also in tho case of 
certiorari for the removal of actions or matters (other than actions 
of replevin) for trial from county courts, and for the removal of 
judgments of such courts for execution (o). The removal of equity 
causes from local courts of record is discretionary (p). 

The discretion of the court, upon applications for certiorari for the 
removal of indictments or inquisitions for trial, is limited by the 
Crown Ohico Buies (q) to certain specified grounds (r). 

So far as relates to applications for certiorari to quash tho 
determinations of inferior courts, when the jurisdiction to quash 
exists at common law is) the discretion of the court is not limited 
by statute, but is exercised upon grounds established at common 
law (t). In the case of coroners’ inquisitions, however, this 
discretion has boon extended by statute (a). 

371. When the writ is discretionary it will nevortboloss be 
granted ex dehito justitice, to quash proceedings which the court 
has power to quash, where it is shown that the court below has 
acted without jurisdiction or in excess of jurisdiction (b), if the 
application is made by an aggrieved party and not merely by one 
of the public (c) and if the conduct of the party applying has not 
been such as to disentitle him to relief (d) ; and this is tho case 


(t) 7 Edw. 7, c. 23, s. 20 (3), 

[L) For a list of tbo pvincipul local courts of rccoid, seo title Courts, Vol. IX., 
pi>. i38 et seq. 
n) 35 & 36 Viot. c. 80. 

Im) For a list of tho couits to which tho Act has been applied, see title 
Courts, Vol. IX., p. 132, note (i). 

i n) As to this discretion, see p. 157, ante. 

o) County Courts Act, 1888(51 & 52 Viet. c. 43), ss. 124, 126, 137, 161. 
jo) See note (6), p. 167, ante, 

q) Crown Office llnles, 1006, r. 13. 

r) As to these grounds, see p. 181, ante. 

s) Where certiorari is given by statute (see p. 173, anfe), the statute itself in 
some cases confois a spocfal discretion (see pp. 174, 175, ante). 

(t) As to these grounds, see p. 192, post. 

(o) See title Coroners, Vol. VIII., p. 283. 

(6) It. V, SurrM Justices (1870), Jj. R 5 Q. B. 466 ; It. v. Drury, [1894] 2 
I. E. 489 ; B. v. Londonderry JvMices, [1905] 2 I. E. 318, C. A. 

(c) R. v. Surrey Justices, supra; E. v. Drury, supra; R. v. L&ndondi^y 
Justices, supra ; B. v. Surrey Justices (1888), 62 J. P. 423 ; and see B. v. Middles^ 
Justices (1832), 3 B. & Ad. 038. 

(d) B. V. South Holland Drainage Committee (1838), 8 Ad. & El. 429 ; B. y, 
Shtward (1880), 9 Q. B. D. 741, C. A. ; R. v. Manchester and Leeds Bail. Co, 
(1838), 1 Per. & Day. 164 ; B. y. Yorkshire East Biding Jxsticu (1834). 3 Key. 
& M. (s. B.) 93. 
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even though certiorari is taken away by statute (e). The writ will 
never bo granted to remove an erroneous order at the instance of 
the party in whose favour the error was made (/). 

372. Where grounds are made out upon which the court might 
grant the writ, it will not do so where no benefit could arise from 
granting it (g), and where the proceedings in the court below are 
not merely voidable, but absolutely void, as where an unauthorised 
person has purported to act in a judicial capacity (/<) or where such 
proceedings have become void by the operation of a statute (i), 
certiorari will not be granted. 

373. Where certiorari is the creature of statute (A;) the discretion 
of the court depends upon the terms of the statute. The discretion 
to bo exercised may be of the same character as that which is exer- 
cised where certiorari is granted at common law (i), or the court 
may bo given power to determine wliether the decision of the court 
below was right in law and in fact (/a), so that the writ is in effect 
the machinery of an appeal. 

(hi.) Grounds f(tr Ciitivrari to tjitash ijenerally {ii\ 

(a) Defect of Jurisdiction from the Nature of the Case. 

374. Where the court below has acted without jurisdiction 
certiorari to quash the proceedings may be granted. Want of 

(e) Jt. V. Wood (18u5), 6 R & B. 49; Kx parte lhadlawjh (1878), 8 (i. B. I). 
609; R. V. tSV. Albans Justices (1858), 22 L. J. (m. c.) 112; Jt. v. Somersetshire 
Justices (1826), 6 B. & 0. 816; R, v. iJhelknhaui Commissioners (1811), 1 Q,. B. 
467. 

(/) R. V. Denbighshire JusUecs (1853), 1 0. B. E. 239. 

(/;) R. V. Newhorough (1869), L. It, 4 Q. B. 585, 589; R. v. Bristol and Exeter 
Rail. Co. (1839), 11 Ad. & El. 202; It. v. Lancaster andBreston Rail. Co. (1845), 
6 Q. B. 759; R. v. l/nuin (18.39), 7 Dowl. 678. 

Ui) Re Daws (1838), 8 Ad. & El. 936. 

n) Jl'eston v. Snegd (1857), 1 IF. & X 703. 

(h) Soo p. 173, ante. 

(l) 111 C('?</orari to quash ordiMM of tho Ijocal Oovoriimont Board (Poor Iaw 
A mendment Act, 1831 (4 & 5 Will. 4, c. 76), ss. 105, 106), tho discretion of the 
court is exercised on tho eamo principles ns in the case of orders of justitf’^ (Re 
Xcu’port Union, R. v. Boor Jmio Commissioners (1837), 6 Ad. &1‘11. 64 ; 72. v. Local 
Oovernvicnt Board, [1901] 1 K. B. 210, C. A.). 

(?«) In certturai i' to quash orders for tho pa^yrnent of money out of a 
hoioiigh fund or county fund (ATunicipal Corporations Act, 1882 (45 & 46 
Vict. c. 50), 8. Ill ; Local Government Act, 1888 (61 & 62 Vict. o. 41), 
H 80), or to quash tho allowaiico, disallowance, or surchaigo of a district auditor 
(Boor Law Amendment Act, 1844 (7 & 8 Viet. o. 101), s. 35 ; and see the other 
Acts relating to the accounts of district auditors, p. 174, ante, and title Local 
Government), or to quash tho decision of tho Board of Agriculture and Fisheries 
(cxoicising the jurisdiction formerly vested in tho Tithe Commissioners) 
lespooting parish boundaries (Titho Act, 1837 (7 Will. 4 & 1 Vict. c. 69), s. 3), 
tlio court hiis to decide whether the decisiou of tho court below is right or wi’ong, 
and may quash that doci.sion cither for eiTor in law or on tiio facts. f)oe R. v. 
Brighton Corporation, Ex parte Shoosmith(V.)01), 96 E. T. 762, 0. A. (payment out 
of borough fund); R. v. Rohrts, [1908] 1 K B. 407. C. A. (district auditor); 
Re Dent Tithe Commutation (1845), 8 Q. B. 43 (parish boundaries). For tho 
grounds on which removal for trial will be allowed, soo pp. 173—175, ante. 

(it) Tn .all cases in which tho court has power to quash on certiorari the writ 
m.iy he granted for that jiurposo on tho grounds referred to in this section. 
Thoio seems to be no foundation for tho doubt expressed in U. y. Sheivard 
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jurisdiction may arise from the nature of the subject-matter; 
BO that the inferior court had no authority to enter on the 
inquiry (o), or upon some part of it (p). It may also arise from the 
absence of some essential preliminary proceeding. Thus, although 
the inferior court may have jurisdiction over the subject-matter of 
the inquiry, it may be a condition precedent to the exercise of its 
jurisdiction that some step should have been previously taken by 
the person who institutes proceedings before the court (q). Under 
various statutes certain notices are requisite before the commence- 
ment of proceedings; and the omission to serve such notices 
deprives the inferior court of jurisdiction and affords ground for 
certiorari (?•)• 

376. The case is more difficult where the jurisdiction of the 
court below depends, not upon some preliminary proceeding, but 
upon the existence of some particular fact. If the fact be collateral 
to the actual matter which the lower court has to try, that court 
cannot, by a wrong decision with regard to it, give itself jurisdic- 
tion which it would not otherwise possess (s). The lower court 


(188(1), 9 Q. B. D. 741 , C. A., per Bhamwell, L. J., at p. 748, whether the court has 
])ower to quash an inqtiisiliou under the riiinds (’’Uiusos Consol uhition Act, 181.) 
(8 & 9 Viet. 0 . 18), for anything but error upon ils face ; see Jtt Penny and t%uth 
Pastern Hail. Co. (18o7), 7 hi. & B. Theio aio, liowevor, special 

considerations aifocting applications for certiorari to quash indictments and 
coroners’ inquisitions ; see p. (K), ante. 

(o) Ex parte liradlaiujh (1878), 8 Q. B. 1). u09; // v. 67. Alhans dustices 
(18.i8), 22 L. J. (M. c.) 142; II. y Wood (18oo), o E. & B. 49; Jl v. JSaducr 
(ISofi), 0 E. & B. 187. Tho juiisdicliou of justices upon articles of the peace 
depends on the oatli of tho applicant that ho goes in fear and in ilanger of 
personal violence by reason of tliroats ; and if in the absonco of an oath to tliis 
effect on the ])art of tho applicant the defendant is ordered to out or into 
recognisances, ceritorart may be granted to quash thorn {li. v. Dunn (1810), 4 
Per, & l)av. 41o). 

(p) lie Penny and Povth Eastern Had. Co., supra. 

fq) H. y. Somersetshire Justices (1825), 6 Dow. & By. (k, n.) 4(59. 

rr) R. y. Arkwright (1848), 12 Q. B. 960; R. v. Redfordsixire Justues (1839), 
11 Ad. & El. 134; R. v. Eaves (1870), L. B. 5 Exeh. 75; R. v. Arc (1888), 52 
J. P. 314; B. y. Farmer, [1892] 1 Q. B. 637, 0. A. But see R. v. Yorkshtre 
East Riding Justices (1834), 3 Nev. & M. (k. b.) 93, where, howover, tho notice was 
required by a nilo of sessions only, and the other party had by bis conduct 
Wfuved tho defect ; Ex parte Jlopwwd (1850), 15 Q. B. 121. 

[s) Jianhury v. Fuller (1853), 9 Excli. Ill (see per Coleridge, J., at p. 140; 
“{Suppose a judge with jurisdiction limited to a particular hundred, and a 
matter is brought before him as having occurred within it, but tho })arty 
charged contends tliat it arose within another hundred, this is clearly a collateral 
matter independent of tho merits”) ; Re Bailey (1854), 3 E. & B. 607, where, on 
a charge of absenting himself from service, the question whether tho defendant 
was a servant was held to be collateral ; Re Baker (1857), 2 II. & N. 219 (same 
point) ; Milward v. Cajfin (1779), 2 Wm. Bl, 1330, where, on a question of tho 
assessment of land, the occupancy of the land by persons assessed was held 
to be a collateral faot; Liverpool Oas Co. v. Everton (1871), L. B. 6 0. P. 
44, whore the question as to what are the next practicable sessions for an 
appeal was hold to be collateral to tho hearing of tbo appeal ; Stanhope v. 
Thorshy (1866), L. B. 1 0. P. 423, where, on an information for removing cattle 
without a licence, the question whether a licence was legally vaBd was held 
3 ollateral; the justices, however, had inquired into the suffloienoy of the 
evidence on which the licence bad been granted, which was a matter clearly 
beyond their jurisdiction ; R. y. Manchester Justices, [1899] 1 Q. B, 671, where, 
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Soot. 7. must, indeed, decide as to the collateral fact, in the first 

Certiorari, instance (a) ; but the superior court may upon certiorari inquire 
into the correctness of the decision, and may quash the proceed- 
ings in the lower court if such decision is erroneous, or at any 
rate if there is no evidence to support it (&). On the other hand, 
if the fact in question be not collateral, but a part of the very 
issue which the lower court has to inquire into, certiorari will not 
be granted, although the lower court may have arrived at an 
erroneous conclusion with regard to it (c). 

Jurisdiction 376. In soine cases the inferior court, having jurisdiction to 
ousted. enter upon an iiujuiry and having rightly entered upon it, 

becomes incapacitated to proceed because some fact appears which 
ousts its jurisdiction. Thus, it is an established principle of the 
common law that the jurisdiction of justices is ousted by a bond fide 
Claim of claim of title on the part of a defendant (df If the claim of right 

nghc put forward is of a clirracter unknown to the law, it will not oust 

tlie jurisdiction of the justices although it is bond fide {e), But if it 
is known to the law, although only colourable, it will oust their 
jurisdiction (,/). And even if tho claim of right is not put 
forwaid at the first available opportunity the writ may still be 
granted (#/). Whether a claim of right is put forward bond fide 

on an application for a licenco to soli intoxicating liquors to be grantod only to 
tho “ real loa’dcnt and occupier,” tlie question as to what constitutes real 
residonco and occupancy was held to be collateral (but see, ns to this case, 
Jt. V. Woodhoune^ [lUOOl 2 K 13. 601, C. A., and note (^), taym) ; R.y. Bradford, 
[1008] 1 K. 15. 306, •whore, ju8tice.s having ])ower under tne Highway Act, 
1835 (6 & 0 Will. 4, c. 60), ss. 63, 64, to hcenbo sniveyors of liighways to 
take ninloiials for tho lopair of highways from the inclosed lands of any per.son, 
“such land not being a paik,” it was held that tho question whether land 
was or was not a imik was preliminary to tho exorcise of the jurisdiction 
given by the statute, and certiorari was granted to quash the 'docisioii of 
the magistrates on this point. 

(а) /Va-ie v. Chaytor (1803), 3 13. & S. 620, 641. 

(б) 11. V. Bailey (1864), 3 K & B. 607 ; B. v. Baleer (1867), 2 II. & N. 219; 
Cornwell v. aander$ (1862), 3 13. & S. 206; Amm. (1830), 1 13. & Ad. 382. 

(c) R. V. St. Olave'e District Board (1857), 8 E. & B. 529, where, on an awaid of 
compensation to the oflicers of certain commissioners, it was held that the' 
quo.stiuu whether a particular person was such an otficer, was not a collateral 
fact, but the very question to be decided ; Brittain v. Kinnaird (1819), 4 Moore 
(c. P.), 60, where, in the case of a statutory offence relating to boats, tho 
question whether a particular vessel was or was not a boat -was held to bo not 
collateral, but one of the facts involved in the issue before the magistrates. 
In R. V. Woodhouse, swpra, where an application had been made for a licence 
which was only to be granted to a person “ keeping, or about to keep,” 
an alehouse, and for another licence which was only to be granted to the 
“ real resident and occupier,” it was held that whether the applicants came 
within those descriptions respectively was not a collateral fact and could not 
be inquired into on certiorari; reversed on other grounds (no opinion being 
expressed upon the point now in question) mh nom. Leeds CcA-^ration v. Ryder, 
C1907] A. C. 420; and see R. v. Bradley (J6.94), 70 L. T. 379. 

(d) R. V, Pearson (1870), L. R. 5 Q. 13. 237 ; as to claim of right, see title 
Magistrates. 

(e) Hudson v. MacRae (1863), 4 B. & S. 685 ; Hargreaves v. Diddams (1876), 
L. R. 10 Q. B. 582 ; Foulger v. Steadman (1872), L. R. 8 Q. B. 65 ; Wa^ns v. 
Major (1875), L. R. 10 0. P. 662. 

(/) Cornwell v. Sanders (1862), 3 B. & S. 206. 

(y) R, V. Tamton St. Mary {Inhabitants) (1815), 8 M. ft S. 46A. 
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or not is a question for the lower court to decide in the first 
instance (h). 

Where the jurisdiction of magistrates is expressly ousted by 
statute, in case the defendant has acted on '' a fair and reasonable 
supposition ” that he had a right, the common law restriction in 
favour of bond fide claims of right is superseded ; and the magis- 
trates may properly proceed with the ease, even though the 
defendant’s claim was bond fide, if they find that the claim was not 
based upon a fair and reasonable supposition (i). 

Even although a claim of title is put forward bond fide by the 
defendant, if such claim is necessarily involved in the very ques- 
tion which the magistrates have to decide, their jurisdiction is not 
ousted and certiorari will not be granted (k). 

Where the jurisdiction of magistrates to convict for the non- 
payment of a rate is expressly ousted by statute, in ease the 
defendant should bond fide dispute this rate, the court below is 
restricted to determining the bona fidcs of the defendant. A mere 
statement on his part that ho disputed the rate is not enough (Z), 
but, on the other hand, the circumstance that an objection taken 
by the defendaiit is manifestly untenable in law is not enough te 
prove that the dispute is not bond fide^ so as to give the magistrates 
jurisdiction to proceed with the case (?«)• 

Although the court below must decide in the first instance 
wliother its jurisdiction is ousted by a claim put forward by the 
defendant, this question, being collateral to the merits, may bo 
inquired into on certiorari (n), and the decision of the magistrates 
may be quashed, at any rate, if there was no evidence proper to be 
considered by the magistrates in support of it (o). 

(b) De/i'ct of JnrUdUthn from Interest of Tribunal, 

377. It is an elementary principle that no man can be a judge 
in his own cause (p). Therefore, where persons who have a direct 
interest in the subject-matter of an inquiry before an inferior court 
take part in adjudicating upon it, the court is improperly con- 
stituted and is without jurisdiction, and certiorari will be granted 
to quash the determination arrived at. 

Any pecuniary interest, however small, in the matter in dispute 


(A) Thompson v. Ingham (1850), 14 Q. B. 710, 718 ; B. v. Cridland (1867), 7 
E. & B. 853. 

(*) Whits v. Feast (1872), L. R. 7 Q. B. 353 ; 11. v. Musselt (1872), 26 L. T. 429. 

(A) B. V. Bradley (1894), 70 L. T. 379, where the offence was under a High- 
way Act for the erection of a fence on a highway, and the defendant contended 
that the land on which the fence was erected was his hind, and therefore that a 
question of title arose, and the couii; held that that wan part of the very 
question for the justices to decide. 

(Z) B, V. Wrottesley (1830), 1 B. & Ad. 648. 

(m) R. V. Colling (1852), 17 Q. B. 816. 

(n) Thompson v. Ingham (1860), 14 Q. B. 710, 718; Pease v. Ghaytor (1863), 
3 B. & S. 620, 641 ; B. v. Nvnneley (1858), E. B. & E. 852. 

(o) B. V. Stimpson (1863), 4 B. & S. 301 , B. v. Huntieley, supra; Usher v. 
Lvamors (1889), 62 L. T. 110 ; Cornwell v. Sanders (1862), 3 B. & S. 206; and 
see Anon. (1830), 1 B. & Ad. 383. 

(p) Dimes v. ^and Junction Co. (1852), 3 H. L. Cas. 759, 
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Shot. 7. disqualifies a person from acting as judge (q), unless the disability 
Certiorari, is removed by statute (?•). 

AVhore the interest of the person adjudicating is not pecuniary, 
certiorari will not be granted unless it is shown that his interest is 
substantial and of such a character that it is likely to have biassed 
his decision («), or that his decision was actually biassed (t). 
Interest as a trustee merely raises no presumption of bias (a). 
It is not enough to show that the person adjudicating holds 
strong views on the subject-matter of the offence in respect of 


(y) R. V. Rand (186()),L. It. 1 Q. li., 230, per Blacicbuun, J.. at p. 231 ; R. v. 
Farrant (18iS7), 20 Q. M. 1). 68, per Stephen, J., at p. 60; i?. v. Cheltenham 
Commiasifmers (1841), 1 Q. B. 467, wliere, on an appeal against a rate, certain 
evidunco being objected to by the lespondonts, the magistrates admitted it by 
cloven votes to eight, three of the majority being partners in a company to which 
corl am pi cmiscs belonged Wiiioh woie assessed to tho rate in the name of the 
occnpicT, and certtorai i was granted and tho decision of the magistrates was 
(plashed on tho ground that tho court uas improperly constituted; B. v. Aher~ 
dare Canal Co. (1860), 14 Q. B. 864, whoio commissioners, whose consent to the 
erection of a bndg(^ was rcquiied by a private Act of Parliament, had consented 
to Us election, after duly hearing ovidence, and their decision was quashed on 
certiorari hccaiise some of tho commissioners i^ere shareholders in a railway 
company which would benefit thnaigh tho access afforded by tho bridge to the 
company’s line from a neighbouring colliery ; R. v, Cambridge Recorder {IBFi)^ 
8 li. & \i. 637, whoie an older inudo by tho deputy recorder as to the costs of a 
loting appc'al was quashed on certiorari, ho being a ratepayer of one of the 
]iarKsho8 ulfocied by tho order, although the order was really tliat of tho 
lecoidor, and was only formally entered by Iho deputy; Re lluplana (1858), 
J^l. 15. & ]']. 100, where a conviction (or travelling in a second-class cairiago 
with a tliiid-class ticket was quashed on certiorari on the giound that some 
of tho magistrates who took part in tho decision wore skireholders in tlio 
railway coinjiany on behalf of which the informal ion was preferred; R. v. 
Uammond (I8()3), 12 W. K. 208, wlieio also it was hold that magistrates who 
wore sharclioldors in a railway company wore disqualified from adjudicating m 
a case in wliich tho jirosocution was instituted by the lailway company; It. v. 
[Aindon and Forth Wistan Rail. Co. (1863), 12 \V. R. 208, where it was hold that 
u sheriff w'ho was a shareholder in a railway company was disqualified to sum- 
mon a jury in puisuanco of tho Lands Clausos Consolidation Act, 1815 (8 & 9 Viet, 
c. IvS), ss. 39, 146, to award compensation to that company for lands taken from 
them. 

(r) As, for instance, Justices Juiisdiction Act, 1742 (16 Geo. 2, c. 18), s, 1 ; 
Justices of tho Peace Act, 1 867 (30 & 31 Viet. c. 115), s. 2 (see R. v. Myera (1875), 34 
L. T. 247). VfliQi e by a statute it is declared that a member of tho town council of 
a borough may act as a just ico of tho peace in matters arising under the statute, 
it does not dis(pialii'y him from so acting if it is shown that as a town councillor 
he has a pecuniary interest in the result of tho information before the justices, 
or that the corporation of which ho is a member are tho prosecutors {R. v. 
Ilandaley (1881), 8 (1. B. D. 383, disapproving R. v. Gibbon ^1880), 6 Q. B. D. 
168, an<i distin^iisliiiig R. v. Milledge (1879), 4 Q. B. D. 332). 

(a) R. v. Rarul, aupra, per Blackbuun, J., at p. 231 ; R. v. Farrant, aupra, per 
Stephen, J., at p. 61 ; R. v. Meyer (1876), 1 Q. B. D. 173, per Blackburn, 
J., at p. 177, where the chairman of a local board sat as a magistrate on 
the healing of a case arising out of a dispute in which the board had actively 
participalc(i, and it was helil that he woe an intciested justice and certiorari 
was gi anted to quash the proceedings; R. v. II aggina, [1895] 1 Q. B. 563, 
where a qualified pilot was bold incapable of sitting as a justice on the hearing 
of a charge for tho offence of acting as pilot without any qunlifioation. 

{t) R. v. Tempeat (1902), 80 1j. T. 585, ptr Lord AivERSTONE, C.J., at 
p. 587 ; R, V. Milledge, eupra, explained in R. v. Ilandaley, aupra, 

(o) R. V. Rand, aupra. 
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which he adjudicates (b), or that he is a subscriber to a society for 
the prevention of olTences of the same character (c), or that he is 
a shareholder in a company carrying on business in a trade the 
general interests of which are affected by his decision (d). 

The fact that a magistrate present on the bench has given 
evidence in another matter against the person charged before the 
court (e), or that in a case of assault he has in his private capacity 
as a surgeon attended the prosecutor (/), or recommended him to 
prosecute (/?), does not in itself raise a presumption of interest or 
bias on his part. 

An order for adjournment is not an adjudication, and certiorari 
will not be granted to quash such an order, although it was made 
by interested justices (h). 

If a magistrate has a pecuniary or other substantial interest 
in the subject-matter of a cause at the hearing of whicli he 
is present on the bench, it is immaterial that he took no part in 
the proceedings (i). If a party to a cause before justices is aware 
that a magistrate is interested in the subject-matter of the cause, 
and nevertheless expressl}* or impliedly assents to his acting 
therein, such party cannot afterwards object (L). 

(c) Fuiiid. 

378. Certiorari may be granted to quash the determination of an 
inferior court on the ground of collusion (/), corruption (wi), or, it 
^\ould seem, any like fraud on the part of the prosecutor (»). 


(b) Ex parte Wilder (1902), OG J. P. 761, where it was alleged that justice* 
were strongly prejudiced against motor cars. 

(«) R. V. heal {Alaijirr and Justices), Ex parte Curling (1881), 45 L. T. 439, 
whore persons who were subscribers to the Society for tho Prevention of 
(’nielty to Aniinals had taken part in tho conviction of the defendant for an 
ofTonco on tho prosecution of tho society, but certiorari was refused; it was 
shown that subscribers had no uuthoiity over prosecutions which wore directed 
from tho central office in London, and that tho society never accepted 
jxjnalties. 

(d) It. v. Tempest (1902), 8G 7 . T. 685, whore, bias being allogod against one 
of the licensing justices on tho ground that ho held Bhnres in a brewery and wu* 
therefore likely to favour tho trade, certiorari was refused. 

e) R. V. Alcock, Ex parte Chilton (1878), 37 L. T. 829, 

f) It. V. Farrant (1887), 20 Q. B. 1). 58. 

7) Ibid. 

h) R. V. Ushe {InhMants) (1828), 2 Man. & lly. (k. u.) 172. 

A) R. V. Meyer (1875), 1 Q. B. 1). 173. 

(7c) R. V. Cheltenham Commissioners (1841), 1 Q. B. 467. 

(7) R. V. Oillyard (1848), 12 Q. B. 527, where, it being provided by statute 
that the servant of n maltster should be punishable for a certain oifonce, and 
that hifl master might also be proceeded against for penalties unless he prosecuted 
his servant to conviction, a master, by collusion with his servant, prosecuted 
and obtained a conviction against him, for tho purpose of relieving hiinself 
from penalties, and the conviction was quashed on cei’tiorari ; compare R. v. 
Alleyne (1804), 4 B. & B. 186. 

(m) R. V. Cambridge Justices (1835), 4 Ad. & Kl, 111, j>er Loid Dkxmaw, C’.J., 
at p. 121. 

(n) Ibid. : Colonial Rank of Australasia v. Willaii (1874), L. 11. 5 P. 0. 417. 
Compare R. v. Unwin (1839), 7 Dowl. 678, where, by a trick, the defendant 
secured that his case should be called on when the prosecution were unprepared 
with their witnesses, and that secured an acquittal. It would seem, however, 
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(d) Error on the Face of t?ie Proceedings, 

379- Where upon the face of the proceedings themselves it 
api^ears that the determination of the inferior court is wrong in 
law, certiorari to quash will be granted. Thus, certiorari to quash 
will be granted where the charge laid before the magistrates, as 
stated in the information, does not constitute an offence punishable 
by the magistrates (o), or where it does not amount in law to the 
offence of which the defendant is convicted (p), or where an order 
is made which is unauthorised by the finding of the magistrates {q), 

380. Merely formal or accidental errors on the face of the pro- 
ceedings do not now afford ground for certiorari. Where thore 
occurs any omission or mistake in drawing up an order or 
judgment of justices, and it is shown that there was evidence 
before them which would have authorised the drawing up of the 
order, free from such omission or mistake, the superior court may 
on certiorari amend the order or judgment and adjudicate there- 
upon as though no such omission or mistake had existed (r). If, 
however, the error complained of is one of substance (a), and not 
merely formal (i), it cannot be amended and must bo quashed on 
certiorari. 

381. Whore the proceedings are regular upon their face and tho 
magistrates had jurisdiction, tho superior court will not grant the 
writ of certiorari on the ground that the court below has miscon- 
ceived a point of law (c), nor will it hear evidence impeaching the 

that certioiari will never bo gianted for the purpose of quashing an acquittal; 
eeo Jt. V. Galway Justices, I'lQoe] 2 1. It. 491). 

(o) It, V. Cridland (1^0?), 7 15. & B. 853, where four defendants were ordered 
to be imprisoned for ono month, until tho costs and charges of conveying all 
four to gaol should ho paid. 

fp) R, V. Rolton (1841), 1 Q. B. G6, per Lord Denman, C.J., at p. 72. 

[q) R. V. Tomlinson (1872), L. IJ. 8 Q. B. 12, whore by a bastaidy order 
dated April, 1871, tho defendant was oidored to make payments as from August 
of the preceding year until the child was thirteen years of ago; R. v. Kay 
(1873), L, It. 8 Q. B, 324, whoro a bastardy order was inado in similai terms; 
R. V. London Justices, Ex parte Saunders (1895), 64 L. J. (M. 0.) 273, \\lr-re 
the defendant was convicted under the Public Health (Loisslon) Act, 1891 
(54 & 65 Viet. c. 76), for not abating a nuisance, and the raagibtrates imposed 
a fine, and imprisonment with hold Hbour in default of distress on non-payment 
of the fine, there being no power to inflict hard labour in such a case. 

(r) Quarter Sessions Act, 1849 (12 & 13 Viet. c. 45), s. 7. Justices cannot 
themselves amend errors,, even of the char.acter indicated, where the conviction 
has been filed with the clerk pf the peace (Ex jiarte A usHrt (1880), 50 L. J. 
(u. 0.) 8) ; hut before filing, it seems that tney may do so (Ex parte Kenyon 
(1881), 45 J. P. 303). 

(a) R.v. Bolton, supra; R. v. Cridland, supra; B. v. Tomlinson, supra; R. v. 
Kay, supra. 

(b) Fonnal defects were amended in R. v. Iligham (1857), 7 £. (S: B. 557, 
whei'e an order in bastardy described the mother as residing at M. within the 

countjr of , not mentioning that it was within the potty^ sessional division 

in whioh the justices hod jurisdiction, though it was so in fact; in R, y. 
HellinqUy {Inhabitants) (1859), 28 L. J. (m. c.) 167, where the justices had 
wrongly described themselves; and see R. v. Lundie (1861), 31 L. J. (m. c.) 157, 
where were was a conviction for breach of a bye-law, which bye-law was aUegetd 
to be bad in part, and tlie court allowed an amendment if necessary, 

(c) R. V. Christian (1842), 12 L. J. (M. 0.) 26. 
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decision on the facts (d). It is not now necessary for magistrates to S* 0 t. 7. 
set out the evidence in a conviction before them (e) ; but if they Certiorari, 
choose to do so, or if a court of quarter sessions elects to set out the 
evidence adduced before it in their order, and thus make it a “ speak- 
ing order ” (/), still the superior court will not on certiorari inquire 
whether the lower court has come to a right decision on the facts (g). 

But where the evidence is set out in the conviction or order (A), and 
the superior court are of opinion that there was no evidence proper 
to be considered by the magistrates in support of some point 
material to the conviction or order, certiorari will be granted (i). 

If there is any evidence, the court will not examine whether the 
right conclusion has been drawn from it (k). 

Where certiorari is taken away by statute, even if it appears 
upon the face of the proceedings that there was no evidence 
whatever in support of the conviction, the writ will not be 
granted (/). 

SUB-Sncrr. 5.— Procedure. 

(i.) Certiorari to remove for Trial in Civil Cam, 

382. The proceedings are governed by the Rules of the Supreme Grant of 
Court. writ. 

In the case of local courts of record (a) to which the Borough 
and Local Courts of Record Act, 1872 (f»), has not boon applied, the 
writ is granted by fiat without formal application (c). 

In the case of local courts of record to which the Borough and when leave 

required. 

(d) i?. V. Bolton (1841), 1 Q, 13. 66; JR. v. Cambridge Justices (1835), 4 Ad. & 

El. Ill ; 7'arry v. Newman (1816), 15 M. & W. 645, perVoLLOCK, O.B., at p. 653. 

But see JR. v. iiass (1793), 6 Term Rep. 251. 

(e) Summary Jurisdiction Act, 181vS (11 & 12 Viet. c. 43), s. 17. 

(/) R. V. Gahoay Justices, [1906] 2 I. R. 446; and see Walsall Overseers v, 

London and North Western Rail. Co. (1878), 4 App. Cas. 30. 
la) R. V. Smith (1800), 8 Term Rop. 588 ; R. y. Bolton, supra. 

(A) The court can take notice of nothing wliicb is not contained in the body 
of tno conviction or order {R. v. Yorkshire West Riding Justices (1842), 12 
L. J. (m. C.) 15 ; and see R. v. Rotherham {Inhabitants) (1842), 12 L. J. (m. C.) 

17). And if the magistrates in tlioir return to the writ of certiorari state any 
facts which aie not contained in the order, the court cannot take cognisance of 
them {R. v. Liston (1793), 5 Term Rep. 338). 

(i) R. V. Smith, supra, 
h) Ibid. 

[1) Re Shropshire Justices, Ex parte Blewitt (1860), 14 L. T. 598, where the 
magistrate convicted on the faith of a charf^e by a police constable, without any 
heanng of the complaint, or plea of guilty, or witnesses called ; Ex parte 
JTopwood (1850), 16 Q. B. 121, where the party was convicted, on a summons 
gi^nng unreasonably short notice, in his absence, no one appearing on his 
behalf, except a solicitor, who was authorised only to apply for an adjourn- 
ment, and there being no proof of service of the suiomons and no evidence 
adduced of the facts chargeil. 

(o) Eor a list of the principal local courts of record, see title Cottutb, Vol. IX., 
pp. 138 et seq. 

(b) 35 & 36 Viot. c. 86. 

(c) But if the action is for less than £20, seciinty must be given by the defon- 
dant to satisfy the amount of the judgment, if it should be given against him, 
togethm* with costs (Inferior Couiis Act, 1770 (19 Geo. 3, c. 70), s. 6, as amended 
by Imprisonment for Debt Act, 1827 (7 & 8 Geo. 4, c. 71), s. 6 ; see p. 170, 
o»fe) ; and if the security be not given, procedendo may be awarded ; see p. 202, 
post. As to actions of replevin in the county court, see p. 200, post. 
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sicoT. 7. Local Courts of Record Act, 1872 (d), has been applied (e), the writ 
Certiorari, can only be issued by leave of a judge of the High Court (/) ; and 
in the case of county courts (unless the action to be removed is an 
action of replevin) the writ can only be issued by leave of the High 
Court or a judge thereof (<;). In both these cases, however, if it is 
a common law action or matter which it is sought to remove, the 
application is made in the first instance to a master in chambers (/t). 
It may be made ex parte, and the order may be made absolute 
at onco (i), or the master, if he thinks fit, may direct that a summons 
shall be issued. In the case of an action of replevin in a county 
court the writ is granted by a master in chambers ex parte upon 
security being given for such amount not exceeding ;fc*150 as he 
may think fit. The security is conditioned to defend the action 
witli effect and to prove before the High Court that the defendant 
had good ground for believing either that the title to some corporeal 
or incorporeal hereditament, the yearly value of which exceeded 
X'‘20, or some toll, market, fair, or franchise was in question, or 
tliat the rent or damage in respect of which the distress was taken, 
or the value of the goods seized, exceeded M20(j). 

Where it is sought to remove an equity cause into the Chancery 
Division, the application is made on an originating summons or on 
motion (/c). The order for the writ may bo made ex parte (1). 

Affl Javit. 383 . The a 2 )plication for the writ, whether made in the King’s 
Bench Division or in the Chancery Division, is made on affidavit (m). 
This affidavit must disclose all material facts (n). The order for 
the writ to issue is made upon such terms as tho master (or court or 
judge) may think fit to impose (o). Security is sometimes required 
to bo given by the defendant for the payment of the amount of tho 

U) a.'i & 30 Viet. c. 80. 

(c) For a list of tlie courts to which the Act has been applied, see title 
CouuTS, Vol. IX., p. 132, note (6). 

(f) Borough and Local Courts of Record Act, 1872 (33 & 30 Viet. c. 80), 
Scliod. XU. 

((/) County Couits Act, 1888 (51 & 52 Viet. c. 43), ss. 121, 120. 

(h) R. S. 0., Ord. 64, r. 12. Whore a statute directs that certiorari shall ,nly 
bo gi anted by leave of a judge of the High Court tho application must be made 
at chaiiihcrs, and cannot bo made to tho court {Bowen v. Evans (1848), 3 
Exeh. Ill ; lioherison v. Woniack (1850), 19 L. J. (Q. B.) 307). 

(i) Syrnonds v. Dimsdale (1818), 2 Exch. 533, where it was hold that in order 
for II judge to ascertain whether a cause is fit to bo tried in a superior court it 
is not necessary for him to hear both parties. 

(y) County Courts Act, 1888 (51 & 62 Viet. o. 43), s. 137 ; and see Tummom 
V. (1850), 6 B. & B. 671. 

{k) Re Royal Ijiver Friendly Society (1887), 35 Ch. D. 332. Before the Judi- 
cature Act, 1873 (36 & 37 Viet. c. 66), tne writ was obtained by a suit commenced 
by bill, culled a certiorari bill {Stephenson v. Houhbtch (1704), 2 Vom. 491 ; 
Portington v. Tarbock (1683), 1 Vern. 177). 

{1) Tracy v. Open Stock Exchange (1870), L. R. 11 Eq. 656; Jones v. lieu 
(1869), 17 W.R. 996. 

(m) Tho affidavit should not be intituled in any cause or matter {Ex parte 
Nohro (1823), 1 B. & 0. 267). 

(n) Golding v. Caudwell (1851), 2 L. M. & P. 175 ; Parker Bristol and Exeter 
Rati. Co. (1861), 2 L. M. & P. 136. 

(o) Borough and Local Courts of Record Act, 1872 (36 & 36 Viet. c. 86), 
Sched. n. ; County Courts Act, 1888 (61 & 62 Viet. c. 43^ s. 126 
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claim and costs if the action should succeed (p); but the security 
required must be reasonable (q ) ; and a defendant may be required, 
as a condition to the issue of the writ, to undertake to pay the 
entire costs in any event. 

384. Where the application to remove a cause or matter is refused 
by a judge, no other judge can grant it (r). But if tlie application 
is made, as is usually the case, to a master, there is an appeal from 
his decision to a judge (a), and there is in this, as in other cases, 
an appeal from the judge to a divisional court (a). And in the case 
of a county court action, ns in the case of other actions in inferior 
courts, a second application for the writ may be made to the same 
or another judge upon different grounds (h). 

385. The writ when obtained should be served on the judge or 
other officer of the court. Service on the officer of the registrar 
of a county court is sufficient (c ) ; but if it be desired to attach the 
judge for disobedience to the writ personal service upon him is 
necessai'y (d). 

In the case of local courts of record the writ must be served 
before joinder of issue or demurrer, provided that issue or demurrer 
is not joined until at least six weeks after the commencement of 
the action (e), or at latest before any juryman is sworn (/). In 
the case of county courts the writ may be served at any stage of 
the proceedings before final judgment (/;). 

386. The return to the writ is required to be made forth- 
with (/t). The record itself must be returned, and not a mere 
copy (i). In county courts a fee may be charged for making the 
return {k). 


(/>) In the case of causes removed from county courts, see, as to the security, 
(bounty Courts Act, 1888 (51 & 62 Viet. c. 43), ss. 108, 100; and title County 
CouKTS, Vol, YIIL, pp, 600, 610. 

I ' 7 ) Ex parte Great Western Rail. Co. (1857), 2 H. & N. 657. 
r) County Courts Act, 1888 (61 & 62 Vict. c. 43), s. 132. 

») Ibid. 

a) The Recepia, [1893] P. 255, C. A. 
h) Comity Courts Act, 1888 (61 & 52 Vict. c. 43), s. 132. 
c) Brookman v. Wenham (1851), 2 L. M. & P. 233. 
d) Ibid. 

c) Stat. (1623) 21 Jdc. 1, 0 . 23, s. 2. 

/) Stat. (1601) 43 Eliz. c. 6 . As to these statutes see p. 185, ante. 

Ig) Re East Dulwich No. 295 Starr-Bowkett Building Society (1890), 39 W. R. 32, 
where the case had been opened and witnesses called. In the case of county courts, 
if a copy of the order or summons is not served on the opposite party and on the 
registrar of the county court two clear days before the day fixed for trial, the 
judge of the county court may order the party who has obtained the writ to 
pay the costs of the day (County Courts Act, 1888 (61 & 62 Vict. c. 43), s. 129) ; 
and if the writ is granted ex parte the party obtaining it must lodge it with the 
registrar and give notice to the opposite party two clear days before the day 
fixed for tho trial, or the judge of the county court may order him to pay the 
costs of the day (iWd., s. 130). 

(A) See form of writ, Crown Office Rules, 1906, Appendix, Forms Nos. 1,7,8. 
\i) Askew v. JJayton (1832), 1 Dowl. 510 ; Woodcrc^t v. Kinaston (1742), 2 
Atk. 317. 

{k) Batt V. Price (1876), 1 Q. B. D. 264. 
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387. If the judge refuses to obey the writ he is liable to attach- 
ment for contempt of court, although his disobedience may have 
been due to the misconstruction of a statute (Q. In order that he may 
be attached the writ must have been served upon him personally (m). 

388. Whether the writ is granted ex parte or upon summons or 
motion to show cause, it may be quashed if it is shown that it has 
been issued through mistake (?i), the non-disclosure of material 
facts (o), or otherwise ( p). 

389. If tlio writ is quashed (g), if the defendant does not comply 
with the conditions imposed upon him by the judge (?•)» if the writ 
is not delivered to the judge of the inferior court within the time 
limited by statute (.s), or if after the removal of the cause the 
defendant does not prosecute it in the High Court (t), the writ 
of procedendo may be awarded ; by this writ the cause is restored to 
the lower court to be dealt with, as though no proceedings in 
certiorari had taken place. Where the proceedings in the court 
below are not merely voidable, but void, so that procedendo could 
not be awarded to continue them there, certiorari will not be 
granted (a). When a cause has once been sent back by procedendo 
it will not again bo removed by certiorari (b). 

Applications to quash the writ of certiorari and for the writ of 
procedendo are made in the same manner as applications for the 
writ of certiorari. 

390. Whatever stage the proceedings have reached in the lower 
court, upon removal they commence de novo{c). The defendant 

(/) Mungcan v. Wheatley (1851), 6 Exch. 88. 

(m) Brookman v. Wenham (1851), 2 L. M. & P. 233. 

(n) Ruff man v. Thornwell flS39), 7 Dowl. 613, where, the inferior court net 
being one of record, the doiendant had mistakenly sued out certiorari instead 
f)f rccorclaii facias, the writ was quashed on the defendant’s application, no step 
having been takon by the plnintitr in tlie meanwhile ; and tho order to quash 
was made absoluto in tho first instance. 

(o) Parker v. Jlriatol and Exeter Rail. Co. (1851), 2 L. M. & P. 136 ; compare 
(ivlding v. Caudwell (1851), 2 L. M. & P. 175. 

( ») E.g., where there is an admission that tho writ was obtained for purposes 
of ilolay {Landens v. Shiel (1831), 3 Dowl. 90). Where certiorari was issufad to 
remove a cause from an inferior court tor judf'ment hod boen pronounced, 
and the plaintiff applied to quash tho writ, tho application was granted, although 
the plaintiff might have had procedendo without quashing it (Ord v. Rohimon 
(1837), Will. Woll. & Day. 593). 

(g) Parker v. Bristol and Exeter Rail, Co. (1851), 2 L. M. & P. 136. 

(r) Lee v. Ooodlad (18’24), 4 Dow. & By. (K. B.) 350 ; Cation v. Faiera (1837), 
Will. Woll. & Dav. 46. 

(«) Laverock v. Bean (1837), 3 M. & W. 62. 

(y Blanchard v. De la Croueo (1847), 9 Q. B. 869 ; Day v. Paupierre (1849), 13 
Q. B. 802. 

(а) Weaton v. Smyd (1857), 1 H. & N. 703, where a j^tice of the peace who 
was sued in a county court for acts done in virtue of his office, gave notice of 
his objection to be sued in thad court, by reason of which notice aU futuro pro- 
ceedings there became null and void (Justices Protection Act, 1848 (11 & 12 
Viot. c. 44), s. 10), and the justice then applied for certiorari, and it was held 
that certiorari could not be granted, inasmuch as procedendo could not in any 
case be awarded. 

(б) Hayward v. Wright (1828), 8 B. & 0. 386. 

(c) Davits v. Williama (1879), 13 Ch. D. 550 ; Tumor v. Bean (1739), Barnes, 
345. 
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must enter an appearance in the High Court as soon as possible, 
and from this point the proceedings are governed by the Buies of 
the Supreme Court (d). 

The plaintiff is not obliged to follow the action into the High 
Court {e), and if he declines to take any further step in the action 
after the defendant has appeared judgment cannot be signed 
against him (/). 

If the plaintiff proceeds, his statement of claim must be for the 
same cause of action as he sued upon in the court below ; but he may 
declare in a different form of action (g) and in a different capacity (/*). 

391. A cause removed by certiorari from an inferior court of 
civil jurisdiction may be ordered to bo tried at the sittings of the 
High Court in Middlesex or at the assizes (i), and eitlier with or 
without a jury. 

392. Where the writ is granted to remove a cause from an 
inferior court of civil jurisdiction, the costs of the removal are costs 
in the cause (/»;). 

Whore an action is removed for trial from a county court, the 
rules as to costs which apply to actions brought iii the High Court* 
which might have been brought in the county court (Z) are applicable 
to the costs of the removed action (/«) ; but the fact that the defen- 
dant has succeeded in obtaining the removal of the cause affords a 
strong ground for allowing costs on the High Court scale (w). 

(ii.) Certiorari to remove Indictments /or Trial. 

393. The proceedings are on the Crown side, and are governed 
by the Crown Office Buies (o). During the sittings the application 

(d) Judicature Act, 1873 (3G & 37 Viet. c. 66), b. 90; JJai’ies v. Wilhams 
(1879), 13 Ch. D. ooO. 

(c) Clack V. Dixon (1814), 3 M. & S. 93 ; Clerk v. Berwick Corporation (182.'>), 
4 B. & 0. 649; Norrish v. Richards (183o), 5 Nov. & M. (K. B.) 268 ; Oarton v. 
Chreat Western Rail. Co. (1858), E. B. & E. 83. 

(/) According to the former practice the defendant could not obtain judgment 
of non pros, against the plaintiff for not proceeding {Clack v. Dixon, sujira; 
Clerk V. Benaitk Corporation, supra; Qarton v. Great Western Rail. Co., supra); 
but the plaintiff was out of time if ho did not declare within a year {Norrish 
V Richards, supra). In a recent case {Sterling v. Sims, MB. note by 
Mr. Vizard, March 13th, 1903), a jiulge in chambers ordered an action which 
had been removed from an inferior court by certiorari to be dismissed because 
the plaintiff refused to take out a summons for directions, but still more recently 
one of tbe masters, with the ajtproval of the same learned judge, did not follow 
this decision, but adhered to the old practice, and held there was no power to 
dismiss. 

{g) Chmn v. Madchenry (1750), 1 Wils. 277 ; Bowerhank v. Walker (1787), 2 Chit. 
617. 

{h) Ashley v. Ashley (1867), 17 L. T. 265, where in the court htlow the 
plaintiff declared as executor, but on the removal of the cause he declared tn 
propria persona; and it was held that he was entitled to do so. ^ 

(0 JBates V. Warner (1889), 6 T. L. R, 682, 0. A.; roitir v. Great Western 
emery Co., Ltd. (189*4), 10 T. L. R. 380, C. A. 

(ft) R. S. 0., Ord. 66, r. 3. 

(D Counly Courts Act, 1888 (51 & 62 Viet. c. 43), s. 116; R. S. C., Ord. 65, 
r. 12. 

(m) Pellas v. Breslaaar (1871), L. R. 6 Q. B. 438. 

(n) Ihid. 

(o) The word “indictment” includes coroners’ inqmsitious, and statutes and 
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to remove an indictment for trial (unless made at the instance ol 
the Attorney* General on behalf of the Crown) must be made to a 
divisional court of the King’s Bench Division for an order 7im to 
show cause ( 2 )). In vacation, or when there is no sitting of a 
divisional court, it must be made to a judge in chambers for a 
Huminons to show cause (q). But where from special circumstances 
the court or a j udgo are of opinion that the writ should issue forth- 
with, the order may be made absolute, or an order may be made in 
the first instance, either ex parte or otherwise, as the court or judge 
may direct (r). A summons to show cause before a judge in 
chambers cannot be granted without the leave of a judge upon an 
ex fun-tc application (s). 

394. The application is made on affidavit (i), and, except when 
the indictment is against a body corporate not authorised to 
appear by solicitor in the court below, the party applying (other 
than the Attorney-General acting on behalf of the Crown) must 
show that the statutory conditions are present («)• 

395. Where the writ for the removal of an indictment into 
the High ("ourt for trial has been granted at the instance 
of the defendant!/;), such defendant (c) must enter into a recog- 
nisance (d) in such sum and with such sureties as the court or 
judge granting the writ may order {e), conditioned — (1) to appear 


authoiitnos roforiing to tho former relate also to the latter {II. v. hiijliam (18G4), 
('} IJ. & JS. 257). Tho Clown Otiice Iltilce, 1906, it. 12 — 19, appear also to apply 
to presontmonts of couiinissioncrs of sowers ; see M. v. Balctr (1859), 28 1j. J. 
(Q. n.) 377. 

I p) Crown OtPice Eules, 1906, r. 12. 

7) Ibid, 
r) Ibid. 

a) Ibid., V. 266 (b). 

t) Ibid., T. 231. The aflidavit must be intituled “In tho High Court of 
JuHtico, Kuig’s Uoiu’h Division” {ibid., r. 6). It must not ho intituled in a cause 
{It. V. Waliviyi'th (1816), 10 Jur. 967; E.c parte Noliro (1823), 1 E. & 0. 267). 

(a) Crown Ollico llulos, 1906, r. 13. As to these grounds of ai)pIication, see 
p. 181, avte. 

(b) Ibid., r. 14. 

{(') If there ai’o two or more defendants, it is only a dolondaut at whoso 
instance tho indictment is removed who is leciuired to enter into lecognisanees 
{ibid.; and see B. v. Newton (183 <), 2 Nov. & P. (K. B.) 121); but simh defen- 
dant may ho required to enter into recognisances to pay costs, not only if ho be 
convicted, but also if tho other defendants or any other defendant be convicted 
{It. V. Jewell (1857), 7 111. & 11. 140; and see B. v. Brinanwad (1898), 62 J. P. 
66). Where unincorporated bodies of pei eons (such as the inhabitants of a parissh) 
are rocpiired to ont6r into recognisances, such recognisances are entered into by 
one or more members of the body on behalf of all {B. v. Abergele {^Inhabitants) 
(1836), 0 Ad. & El. 795). Tho same practice exists with regard to incorporated 
bodies {B. v, Manchester Corporation (1857), 7 E. «& B. 453, per Coleridge, J., 
at p. 459). In the case of incorporated companies recognisances are usually 
entered into by a director on belialf of tho company, but any member may be 
authoi'isod to enter into them {Suuthern Counties Deposit Bank v. Boaler (1895). 
73L.T. 155). 

{d) 'L’ho recognisances ore to be entered into before a judge of tho High Couit, 
or beforo tho court before wliirh tho defendant stands indicted, or before one or 
liiOTO justices of the peace of the county or place in which the indictment w'as 
found or m which tho defendant resides (Crown Office Rules, 1906, r. 14). 

(p) The order as to tho recognisances is to bo indorsed on tho writ {ibid.). 
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and plead to the indictment (/) ; (2) to give notice of trial ; Sect. 7. 
(3) to proceed to trial at the next assizes to be held in the Certiorari, 
county in which the indictment was found, or if it was found in 
London or Middlesex, forthwith at the sittings of the High Court 
of Justice; (4) personally to appear from day to day at the 
trial of such indictment, and if necessary in the King’s Bench 
Division of the High Court of Justice, and not depart till he has 
been discharged by the court; and (6) to pay the costs of the 
prosecution subsequent to the removal of the indictment if he bo 
convicted. 

Where the writ lias been granted at the instance of the prose- 
cutor (other than the Attorney-General acting on behalf of the 
Crown or the prosecutor of an indictment against a body corporate), 
the prosecutor must(y) enter into a recognisance in the same 
manner and to the same amount as is provided in the case of a 
defendant, and conditioned— (1) on the return of the writ to make 
up the record ; (2) to give notice of trial (as provided in the case 
of a defendant) ; and (8) to pay the costa of the defendant subse- 
quent to the removal of the indictment if the defendant be 
acquitted. 

If the person at whose instance the writ has been obtained 
docs not enter into a recognisance in accordance with the order of 
the court or judge, the court to which the writ is directed must not 
allow it (/i), but must proceed with the trial of the indictment as 
though such writ had not been awarded (i). 

The recognisance when entered into must be transmitted to the 
Crown Oilice and filed there (k). 

396. In obedience to the writ the return must be made forthwith ; Reiurn and 
the record itself must be returned (i). Upon the return to the writ appeaiance. 
the defendant must appear. In cases of misdemeanour he must enter 

an appearance in the Crown Office (m). In cases of felony, unless 
a judge’s order is obtained permitting the defendant to appear by 
solicitor in the Crown Office, he must appear in person, in open 
court, in the King’s Bench Division (it). 

397. After appearance the defendant may plead to the indict- Pleading, 
ment. In cases of misdemeanour ho may plead in the Crown 

Office (o) ; in cases of felony, unless a judge's order is obtained 


(/) In the case of felony the rocogiiisancos are conditio nod to appear and 
plead in open court (il/tU.) ; but the defendant may obtain a judge’s order for 
liberty to appear and plead by a solicitor iu the Crown Office (tbtd., r. 121). 

(ff) Croivn Office Buies, 1906, r. 15; see as to a corporation, Jl. v. Manchester 
Corporation (1857), 7 E. & li. 463, 459. 

(A) Crown Office Buies, 1906, rr. 14, 15. 

(i) r. 16; and see R. v. East Stoke {Inhabitards) (1865), 34 L. J. (JL c.) 
190. 

(Jc) Grown Office Kulos, 1906, r. 112. 

{l) Askew V. Ilaijter (1832), 1 Dovvl. 510; Woodcraft y. Kinaston (1712), 2 Atk. 

(m) Crown Office Buies, 1906, r. 72. 

U) Ibid. 

(of Ibid., r. 127. Pleadings aie delivered to the opposite pai'ty and filed in 
the Crown Office (ibid.). 
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permitting the defendant to plead 'by solicitor in the Crown Office, 
ho must plead in person, in open court, in the King's Bench 
Division (p). 

398 . If the indictment has been removed at the instance of the 
defendant, the prosecutor may draw up an order at the Crown 
Office, to be served on the defendant or his solicitor, calling on the 
defendant to .appear, plead, and try according to the conditions of 
hie recognisance (q). If the defendant after being served with such 
order fails to obey it, application may be made to the court to 
estreat the recognisances and for a writ of procedendo; or, if 
procedendo bo not n-iiplied for, a judge, upon certificate of the 
Crown Ofilco of the defendant’s default, may issue a warrant to 
arrest him and cause him to bo brought before such judge, or somo 
other judge, or before a justice of the peace, to be dealt with 
according to law (/*)- 

If the indictment has been removed into the King’s Bench 
Division at the instance of the prosecutor, a judge may, upon 
certificate of the Crown Office of the defendant’s default to appear 
or plead, issue a like warrant for the arrest of the defendant ; or 
the prosecutor may issue a writ of venite facias (s). 

In the case of the removal of an indictment at the instance of 
one of several defendants, if any defendant other than that one 
fails to appear and plead, the prosecutor may obtain a certifi- 
cate of default, and apply to a judge for a warrant for the arrest 
of the defendant so in default, or ho may issue a writ of venire 
facias (t). 

399 . The prosecutor may in all cases give notice of trial. When 
the defendant is under recognisance to do so the prosecutor may 
give notice by proviso (a). If the prosecutor does not give notice 
of trial within six weeks after issue joined the defendant may 
do so (b). 

400 . After the removal of an indictment into the High Court 
application may be made for a trial at bar (c), or at tbe Central 
Criminal Court (d), or in some county other than that in which the 
indictment was found (<j). 


(p) Crown Oflico Rules, 1906, r. 121. 

Iq) Ibid., r. 73. The- order is of cotuse, without motion {ibid., r. 233). 

(r) Ibid., IT. 74, 76. 

(s) Ibid., T. 83. 

(i) Ibid. As to subsequent proceedings, see ibid., rr. 84—87. 

(o) Ibfti., T. 138. 

(6) Ibid. See further as to giving notice of trial and entering the record for 
trial, ibid., rr. 137 — 146. 

, (c) Application for a trial at bar must l>o made by motion for an order niai, 
except when made by the Attorney-General on behalf of the Crown, when it is 
granted as of course (ibid., rr. IdO, Idl). 

(d) Application for a trial at the Cential Criminal Court must, during the 
sittings, be made by motion for an order niai, and in vacation, or whou no 
divisional court is sitting, to a judge in chambers (ibid., r. 19). 

(a) Application for a change of venue is made in the same manner as mentioned 
in tue last note ; see p. 182, ante. 
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(iii.) OerUorari to Quash, 

401. The proceedings are on the Crown side, and are governed 
by the Crown 0£5ce Rules (/). 

During the sittings an application for the writ of certiorari for 
the purpose of quashing any proceedings must be made to a 
divisional court by motion for an order wwi, and in vacation, or 
when there is no sitting of a divisional court, to a judge at 
chambers for a summons to show cause (jf). This rule docs not 
apply to the Attorney- General acting on behalf of the Crown {k). 

Where a case has been stated at sessions, an order for certiorari 
may by consent in writing be drawn up at the Crown Office, without 
motion or summons as of course (i). 

When the validity of any order, conviction, or inquisition or 
record is questioned, and application for the writ of certiorari is 
made to remove it, a copy of the order, conviction, inquisition, or 
record, verilied by affidavit, must be produced and handed to the 
officer of the court before the motion is made, or its absence must 
be accounted for to the satisfaction of the court; otherwise the 
writ will not bo issued (/c). 

402. Except when the motion is made by the Attorney-General 
acting on behalf of the Crown, it must be supported by allidavit (/.). 

Affidavits are admissible to show fraud or defect of juris- 
diction, but not to show error {m) or to add to the evidence in the 
court below (w). Where error on the face of the proceedings is 


{f) Crown Offleo Rules, 190(3, rr. 20 —24, 27, regulate the procedure on appli- 
cations to quash orders and convictions of magistrates. Those rules apply also, 
so far as they are applicable, to the removal of all other proceedings which are 
subject to removal by cerlumiri for the purpose of being quashed {ibid., r. .30). 
Where certiorari is the croatuie of statute (see p. 173, ante), or in any case in whim 
special conditions have boon imposed by statute with regard to notice, recog- 
nisances or otherwise, it is conceived that these conditions must still bo complied 
with. Applications for ceitiorari to remove articles of the pcaco originally 
exhibited at the assizes or sessions of the peace in order to quash thorn are 
specially regulated by the Crown Office Rules, 1906, rr. 255, 256. The mode of 
application is that pi escribed by ibid., r. 20; but it would scorn that ibid., r. 21, 
does not apply to these applications, and tho recognisances required by ibfd.f 
r. 24, never become necessary with regard to them, sinoo by ibid., r. 256, tho 
court will, on the argument of the order, either quash the articles or commit 
the defendant to prison until ho find the bail required by tho articles. 

(o) Crown Office Rules, 1906, r. 20. 

(A) Ibid. 

(») Ibid., T. 233 (m). Certiorari is not, however, necessary to bring up a case 
stated at sessions or by justices (see p. 166, ante). Where a case has boon stated 
at quarter sessions, the clerk of the peace is required, upon application by tho 
appellant, to transmit the record to the Crown Office without any ordei for that 
purpose {ibid., r. 31). 

I Crown Office Rules, 1906, r. 22. 

J Ibid., r. 234. Where it is not necessary to state matters of fact, affidavits 
not be used {ibid.). In certiorari affidavit® are always necessary, either to 
verify a copy of the record or to show fraud or defect of jurisdiction. Affidavits 
must be intituled “In the High Court of Justice, iLing’s Bench Division” 
UUd., r. 6) and must not be intituled in a cause. 

(m) R. V. Belton (1841), 1(^. B. 66 ; Be Pmny and South Eastern Rail. Go, (1857), 

7 B. & B. 660. 

(«) R. v. Corh County Justices (1882), 15 Cox, 0. 0. 78. 
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alleged, and a copy of the order or determination complained of 
cannot be obtained and verified by affidavit (o), the applicant must 
make an affidavit of the alleged defects according to the best of his 
information and belief (p). Where defect of jurisdiction through 
interest of parties is alleged, the party applying ought to show in 
his affidavit that at the time of tho hearing he was unaware of the 
interest (7). 

403 . Tho writ cannot be granted unless it is applied for within 
six calendar months of tho making of the order or determination 
complained of (r). In tho case of convictions and orders of justices 
from which an appeal lies to tho sessions tho writ cannot bo granted 
until either tho matter has been determined on appeal or the time 
for appealing has expired («). 

404 . The writ cannot be granted unless it is proved by 
affidavit (t) that the party applying for it has served the order nisi 
or the summons (a) six days (h) before tho return day on the 
justices or other persons by and before whom tho determination 
was made which it is desired to quash. 

In tlio casG of justices, if the determination which it is desired to 


(<;) (’lown OfTico Ilules, 1906, r. 22. 

{p ) Ji. V Manchester and Leeds Rail, Co. (1868), 8 Ad. & J'll. *116. 

{(A R. V. K'ht Justices (1880), 44 J. P. 298. 

(r) Crown Oflico Ellies, 190G,r. 21. Thisperiodof six inontlnwfis formerly fixed 

hy sttttiito (16 Geo. 2, c. 18, s. o); but it applied only to oid('i.s of Tnaf^istrato.s, 
and there was no general rule of practice requiring tho nf)plication to he made 
within six raoniks {R. v. Sheffield^ Corpirration (1871), Ij. E,. C Q. B. 6o 2). But 
now tho rulo applies to all applications for co Horan to quash (Crown Olfico 
Jlulos, 1906, r. 30). Where an order is made subject to a caso stated, tho jituiod of 
SIX niontlis runs from the date of tho order, and not from tho date when tho 
rase is settled (/?. v, Sussex Justices (1816), 1 M. & S. 661 ; KUiot v. Thompson 
(1875 36 L. T. 369; see also R. v. Tower Jlnmlets Commissioners of Sewers 

(1846 , 7 Jiir. 1169; R. v. Anglesai Justices (1840), 10 Jur. 817). When the 
perioi of six months was fixed by statute tho court had no power to extend it. 
Now that it is fixed by a lule of court the court has power to extend it. 
E. S. 0., Old. 64 (tune), applies to all proceedings on tho Crown sido (Crown 
Olfico Eulos, 1906, r. 259) ; and E. S. C., Oid. 64, r. 7, gives power to a court or a 
jmlgo to enlarge or abridge tho time fixed by a rule, oven when it is also 
fixed by pro-oxibting statutes; sro Re Oliver and Scott's Arhitration (1889), 46 
Ch. I). 610. 

(s) Crown Olfico Eulcs, 1906, r. 29. This rulo only a])plios to orders and con- 
victions of nmgistialos. Whoionn appoul takes place, tlie period of six months 
nms from tho date of .tho adjudication at sessions, and not from that of the 
onginal prdor of justices (/?. v. Middlesex Justices (1866), 5 Ad. & El. 626). 

It) Crown Ofiico.Eules, 1906, r. 21. 

(а) The service of tho order nisi, or of tho summons to show causo, corresponds 
to and is in substitution for the notice formerly required. 

(б) In the case of orders of tho Local Government Board (Poor Law Amond- 
ment Act, 1834 (4 & 5 Will. 4, c. 76), s. 106) ton days’ notice is required, together 
with a statement of the grounds upon wnich the application is made. These 
grounds may now be stated in the order nisi or summons to show cause. In 
me case of applications to ^uash the decisions of tho Board of Agriculture and 
Fisheries (exercising the jurisdiction formerly vested in tithe ^mmissioners) 
respecting parisli boundaries (Tithe Act, 1837 (7 Will. 4 & 1 Viet. c. 69), s. 3) 
eight days’ notice is required, together with a statement of the grounds upon 
which the application is made. These grounds may now be stated in the oi^or 
ntsi or summons to show cause. 
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quash was made by or before more than one justice, service on any 
two is sufficient (c). 

405. A motion to quash the determination complained of is fre- 
quently made at the same time as a motion for the writ of certiorari; 
but when this is not the case the divisional court may neverthe- 
less, if it thinks fit, make it a part of the order absolute for the 
certiorari that the determination complained of shall be quashed 
on return without further order (cf). The court cannot, however, 
adopt this course where the ap 2 )lication is made in order to bring up 
a special case stated by justices (e). In the case of an ai)plication 
to remove articles of the peace, originally exhibited at the assizes or 
sessions of the peace, in order to quash them, the court will, upon 
the argument of the order nisi, either quash the articles and dis- 
charge the defendant and his recognisance, or convict him to ^Ji'ison 
until he find the required bail, as though the articles had been 
originally exhibited in the King’s Bench Division ( /’). 

406. Where the court upon the argument of the order nisi 
merely makes the order absolute that the writ of certioran shall 
issue, the party prosecuting the certiorari (g), other than the 
Attorney-General (h) or any prosecutor pro rerje (i), must either 
pay £00 into court or must enter into a recognisance (k) with 
sufficient sureties in the sum of £50 (1), conditioned— (1) to 
prosecute the cei tiorari at his own costs and charges ; and (2) to 
pay the party in whoso favour the determination in the court below 
^Ya8 made, within one month (m) after such determination is 

(c) Soivico on j uslicos wlio are alleged by aflitluvit to have boon piosent at 
the sessions, and to luive been two of fho jusliccs by and before whom the order 
of BOSsioiiB was made, is good without showing that they took part in the decision 
of the case {li. v. Suffolk Juslvcs (1852), 18 Q. B. 416 ; Ji. v. Cornwall Justices 
(1845), 9 Jui. 110 ; II. v. Cartworih {I nbahiiajits) (1848), 6 Q. B. 201 ; comjKiro 
II. V. Seveuvahs {hthalntanis) (1845), 7 Q. B. 136; R. v. Oilbcrdike {hiliahitauts) 
(1843), 6 Q. B. 207). An a/Iidavit that tlie justices scived were present at 
sessions on tlie day when the order was made is not siifTicient {R. v. St. James's, 
CtJ hestcr {Inhabitants) (1851), 15 Jur. 467). It mii-st be shown tliat they were 
jireseut on tbo bench when the case was hoard {R, v. Darton {Inhabitunis) 
(1844), 14L. J (m.O.)41). 

(d) Crown Office Biilos, r. 23, 

W Ibid. 

( t ) Ibid., r. 256. 

{g) Ibid., r. 24. When a pariah prosecutes a certiorari the rccognisanco muht 
bo enteiod into by some one inlmbitant on behalf of the lest of the parish with 
two sm-etics {R. v. Abergele {Inhabitants) (1836), 1 Nev. & P. {k. b.) 235). 

(A) Crown Office Buies, 1906, r. 24. 

(t) Ex parte Spencer (1839), 1 Per. & Dav. 358, where the docibion was upon the 
terms of the Quarter Sessions Appeiil Act, 1731 (6 Geo. 2, c. 19), s. 2, which 
required “the party or parties prosecuting such c€7'tiorari'* to enter into a 
recognisance. 

(A) The recognisance must bo entered intobefoio one or more justices of tbo 
county or placo, or at their general or quarter sessions, whore the judgment or 
order has been given or made, or bofoie any judge of the High Court (Crown 
Offipo Rules, 1906, r. 24). 

(/) The rule is not complied with if the sureties are for £25 each ; they must 
be for £50 each {R. v. Dunn (1799), 8 Term Hop. 217). 

(m) In the case of certiorari to remove orders of the Local Goveriinifint Board, 
the period is ton days after the decision of the High Court oonfirming the oxdor 
(Poor Law Amendment Act, 1834 (4 & 6 Will. 4, c. 76), s. 106) 
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confirmed (ii), his costs and charges (o). The parties may, however, 
by consi'nt in writing dispense with any payment into court or recog- 
nisance ip). If, in the absence of any such dispensation, the party 
prosecuting the certiorari does not pay the required amount into court 
or enter into the required recognisance, or if ho does not perform the 
conditions of the recognisance, the court below must not allow the 
writ, and such court may proceed and make such further order for 
the benefit of the party in whose favour its determination has been 
made as though no certiorari had been granted (q). 

The recognisance when entered into must be transmitted to the 
Crown Office and filed there (r). 

407 . When the rule niei for certiorari has been made absolute, 
and before it is returned, application may bo made for a rule nisi 
to supersede it (s) on the ground that it w'as issued iinpj'ooide, or 
that it is defective in some material point. 

408 . The record must, in accordance with the terms of the writ, 
be returned forthwith. It need not be under seal(0, nor is it required 
to be authenticated in any particular form (a). Tho record itself 
must be returned (b). If a copy only is returned, a rule may be 
obtained to quash the writ and tho return and to award 
procedendo (c). After a conviction has been filed with tho clerk 
of the peace it cannot be amended, and must be returned in 
the form in which it is filed {d) ; but before filing it seems that 
the justices may amend the record (<?). When the return has been 

(n) An order removed by certiorari is oonfiimr>d by simply discharging tho 
rule for quashing it (7i. v. I.atch/ord {Inhalntaiils) (184 1), 0 Q. ih nl7). 

(o) 111 criminal causes the condition is to pay tho costs and cliaiges to bo taxed 
accoiding to the course of the court (Orown'Oflico Kiilos, 1906, r. 21); in civil 
cau.sc8 and matteia it is to pay such costs, if any, as tho couit shall allow 
(ibid., r. 27) ; in tho case of certiorari to remove ordeis of tho Local Govornmont 
Board it is to pay the taxed coats (Poor Law Amendment Act, 1834 (4 & 5 Will. 4, 
c. 76), 8. 106) ; and in tlie case of certiorari to reinovo the decision of the 
Board of Agi'icultnro and Fisheries (exercising tho j urisdiction formerly vested 
in tithe commissioneia) rospocting parish boundaries, it is also tf) pay taxed 
costs (Tithe Act, 1837 (7 Will. 4 & 1 Viet. c. 69), s. 3). 

(p) Grown Office llulos, 1906, r. 24. 

l<l) I hid. I £ the recogniaaucps have been entered into after tho allowance of 1 ho 
writ in th»i court bolow, application may be made to q^uash the allowance (/f. v. 
JonM (1841), 0 Dowl. 504). Whore an allowance of the wiit has boon quashed 
for a defect in the recognisances, tho court may send the writ down again to bo 
properly allowed {R. v. Abergele {Inhabitants) (1836), 5 Ad. & 131. 795). 
fr) Oiowu Office Ellies, 1906, r. 112. 

(«) Befdro the return to the writ, the application should properly be for a 
mjiersedeas ; after tho return the application should be to quash the writ or the 
return ( Woodcraft v. Kinaston (1742), 2 Atk. 317, 318, 319). Upon such applica- 
tion the affidavits should not bo intituled in any cause {Jt. v. Chasemore (1848), 
12 Jur. 11). 

(<) R. V. Pickersgill (1783), Cold. Mag. Cas. 297 ; but see R. v. Kenyon (1827), 

6 B. & 0. 640. 

fa) Atkinson v. R. (1785), 3 Bio. Pari. Gas. 517. 

(5) Askew V. llayton (1832), 1 Dowl. 610 ; Woodcraft v. Kinaston, supra. 

(c) Askew V. llayton, «upra; Palmer v. Forsyth (1825), 4 B. & C. 401. As to 
procedendo, see p. 202, ante. 

{d) Kx parte Austin (1880), 60 L. J. (m. 0.) 8 ; and see R. v. Barker (1800), 1 
East, 186. 

(e) Ex parte Kenyon (1881), 45 J. P. 303. 
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filed, Epplication may be made (/) for a rule nm to quash the Bww- 7. 
writ and take the return off the file on the ground that the CertiorarL 
writ was issued ipiprovide (p), or that it is defective in some material — 
point {h). After the writ has been obeyed and a return made to it, 
it is, however, too late to complain of misdescription in(i), or 
misdirection of (A), the writ. 

409. Unless the writ of certiorari is quashed and taken off the Motion to 
file, the party prosecuting it must move the court, in puranance of 

his recognisance, to quash the i)roceedings returned (i). Upon 
this motion no objection on account of any omission or mistake 
in the determination of the court below can be taken, unless it 
has been specified in the order for issuing the ceHiorari (m) ; it 
is too late at this stage to take exception to the form of the writ 
of certi(yrari (n). 

410. Q’ho High Court has jurisdiction to award costa in Costs. 
certiorari in cases on the Crown side (o). 

(iv.) CeHiorari f<‘) the Kirrution of Jndijmeuii of Civil CourU. 

411. The pro(teedinga are on Uie civil side, and are govenidd Application, 
by the Rules of the Supremo Court. 

The application is mode ex parU to a master in chambers in the 
King’s Bench Division and by originating summons in chambers, 
or by motion in the Chancery Division (p). It must be supported 

(/) The application should bo mode promptly {R. v. liofingdcke {Tv\hahUant») 

(IMO), 0 Dow. & Tj. 303). Notice should ho friven lo tho justices "who miido the 
order Jia well as to tho parties supportin^j it {Rc Blandford Roads, R. v. Sj)a<k~ 
man (18-11), 9 Dowl. lOGO). Atfiduvits should not be intituled in ii cause (7^. v. 

Oilherdyke {Inhalitauis) (1843), 8 Jiir. 79 ; but soo R. v. Joiks (1839), 8 l)o\vl. 

80). 

(«/) R. V. Walcejield (1758), 1 Burr. 465. 

(X) R. V. Wnjan Jusives (1844), 8 Jur. 930. 

(t) R. V. Q'ark (1847), 10 Q. 13. 540. 

{k) Daniel v. J’hiHps (1792), 4 Term Hop. 499. 

(l) Where certiorari was f^rantod on the upplication of tho dofendauts, and 
one of them died fitter the rotnrii, tho motion t-o quash was uovertlioless heard 
{It. r. Yorkshire North IMing Justicfs (1827), 9 Dow. & Ry. (k. b.) 204). 

(wi) Crown Ollice Rules, 1906, r. 28. 

(n) R. V. Fwdham {Inhahiiants) (1839), 11 Ad. & El. 73. 

(o) R. V. Wondhousc, [1906]| 2 K. 13. 501, 0. A. Pormorly tho superior court 
had no power to award costs in certiorari on the Crown sido. Costs could only 
bo recovered wlien tho nai ty presenting the eer-iiorari was bound by recognisance 
to pay costs in case the decision was advcise to him. In R. v. Woodhvxise, 
supra, however, tho Court of Appeal held that, inasmuch as before the Judi- 
cature Act, 1873 (36 & 37 Viet. c. 66), the Court of Chancery had power to 
award costs in certiorari, tho High Court now possesses that power in all cases. 

(p) Before the Judicature Act, 1873 (35 & 36 Viet. c. 66), judges of the 
superior oouits of common law alone had jiower to grant certiorari for execu- 
tion. This power is now shared by all judges of tho High Court. In practice, 
however, it is generally only whore the judgmeTit of tho inferior court is in an 
equity proceeding that application is made for execution in the Chancery 
Division. The Inferior Courts Act, 1779 (19 Geo. 3, c. 70), s. 4, applies only 
to judgments in common law actions. But the Judgments Act, 1838 (1 & 2 
Viet. c. 110), 8. 22, applies also to judgments in equitable proceedings of such 
local courts of record as have equitable jurisdiction {Harvey v. Gilhard (1839), 7 
Dowl. 616). 
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Sect. 7. 
Certiorari. 

Affidavit. 


Return. 

Execution. 


by affidavit (7), and a copy of the judgment order or rule upon 
which execution is desired must be produced. 

412. Where it is sought to remove a judgment under the Inferior 
Courts Act, 1779 (r), the affidavit must show tliat execution has 
been issued in the court below, that diligent search has been made 
for effects of the defendant within the jurisdiction of the court 
below, and tliat no such effects have been found. 

Where it is sought to remove a judgment under the Judgments 
Act, 1838 (s), the affidavit must show that the court is one in which 
in the year 1837 a barrister of not loss than seven years’ standing 
was acting as judge or assessor or assistant. 

And so, where it is sought to remove a judgment under the 
spoeial Act of a local court of record (a), such facts must be shown 
as are necessary to bring the application within the terms of the 
Act in question. 

Where it is sought .0 remove a judgment of a county court, it 
must be shown that there are no goods or chattels of the judg- 
ment debtor wliich can be conveniently taken to satisfy such 
judgment (fi). 

Upon affidavit of the necessary fncts and upon production 
of a copy of the jiidgraout of the infonor court duly vorilied, the 
opplication is granted as of course, and the rule is usually made 
absoliile in the hrst instance (c), although the ajiplication is ex parte. 
Costs of the removal may he granted. 

413. The original judgment must be returned in obedience to the 
writ (if); but where an original judgment has been destroyed by a 
fire, a verified copy may be admitted as a compliance with the 
writ(e). 

414. After the return has been made the judgment creditor may 
issue execution in tlio High Court for the amount of his judgment, 
together with the costs of the removal if they have been granted. 


(y) The affidavit should be intituled “In the matter of” the Act .rider 
which application is made, and in the matter of the judgme.Mt or order in the 
inferior court. 

(r) 19 Ooo. 3, c. 70, s. 4. 

(«) 1 & 2 Viet. c. 110, 8. 22. 

(o) As, for instanco, Salfoid Hundred Court of Record Act, 1868 (31 & 32 
Viet. c. exxx.), 8. 88. The application in this case is for an order in the nature 
of ctTiioran. A judgment of tho Mayor’s Court, London, may be enforced in 
the Iligli Court upon simple transmission without writ and without order 
(Mayor’s Court of London Procedure Act, 1867 (20 & 21 Vict. c. civil.), s. 48). 
Execution on a judgment of the Liverpool Court of passage may bo obtained m 
tho High Court by order of the master without writ of but this is 

hinitod to execution by fa. (Liverpool Court of Passage Act, 1838 (1 & 2 
Vict. c. xeix.), s. 3). See also title Execution. 

’ (6) County Courts Act, 1888 (51 & 62 Vict. c. 43), a. 151. 

(c) Knowles v. Lynch (1834), 2 I)uwl. 623 ; Pawsey v. Gooday (1835), 3 Dowl. 
605. 

(dj In Kernj) v. Parry (1844), 8 Jur. 676, it was suggested that an exeraplifi- 
cution of Iho judgment under the seal of the inferior court would suffice; but 
♦^bo invariable practice appears to be to require the original. 

(f) Cheemoright v. Franks (1838), 6 Dowl. 471. 
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(t.) In other Caeee, 

415. Where certiorari is desired for the purpose of removing an 
indictment and the proceedings thereon for judgment (/’), or for 
sentence (< 7 ), or for outlawry Qi), or for the purpose of removing 
recognisanc38 upon articles of the peace in order to quash them (i)» 
or to estreat them (A), or for the purpose of removing a special 
case(i), or for the purpose of removing the record of an inferior 
court of criminal jurisdiction for use in evidence (w), the application 
is on the Crown side and must be by motion to the King’s Bench 
Division, unless leave is obtained, on an ex parle application to a 
judge in chambers, to issue a summons to show cause before a judge 
in chambers (n). 

Where it is desired to remove recognisances upon articles of 
the peace in order that attachment may issue upon them (r>), oi* 
where a case has been stated at sessions and the parties consent in 
writing to the issue of certiorari {p), an order for the writ may be 
obtained on application at the Crown Oflice without motion or 
summons. 

416. Where an appeal {q) is brought against a conviction on an 
indictment for the non-rt^pair of, or obstruction to, a higliway, 
public bridge, or navigable river, certiorari to remove such con- 
viction may be issued to the appellant, as of course, upon application 
at the Crown Oflice without any order or recognisance (r). 

417. Where certioiari is required in order to remove the record 
of an inferior court of civil jurisdiction for the purpose of evidence (s), 
it is conceived that the application should bo made on the civil side 
to a master in chambers. 


(/) Soo p. a7it(:. 
hi) Soo p. Kit, ante. 

(ii) IhJ. 

(i) Ibid, 
h) Ibid. 

(l) See p. I 61 J, ante. 

(m) See p. 1 GO, ante. 

(w) Crown Oflice liulos, 1906, r. 266. 

(o) Ibid., T. 251. 

(p) Ibid., r. 233 (in). 

hf) Under the Ciiminal A]ipeal Act, 1907 (7 Edw. 7, e. 23), s. 20. 
M Crown Office Kules, 1906, i. 17 a. 
h) See p. 166, ante. 
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AND Trade Unions. 


Part I.— Nature of Custom. 

Sect. 1. — Definition of Custom. 

418 . A custom is a particular rule which has existed either 
actually or presumptively from time immemorial, and has obtained 
the force of law in a particular locality (a), although contrary to or 
not consistent with the general common law of the realm (6). As 
regards the matter to which it relates a custom takes the place of 
the general common law, and is in respect of that matter the local 
common law within the particular locality whore it obtains (c). 
Custom is unwritten law (d) peculiar to particular localities (<*) . 

(a) Tanietry Cate (1608), Dav. Ir. 29, at pp. 31, 32, whore it is said that 
custom in tho intoixlmont of law *8 such a usage as has obtained vim legis and is 
in truth a binding law as regards the particular place, persons and things which 
it concerns. 

(i) Lockwood V. Wood (1844), 6 Q. B. 60, Ex. Oh., ©er Tindal, C.J., at p. 64. 
“A custom . . . is, in eifcct, the common law within that place to which it 
extends, although .contrary to the general law of tho realm.” 

(c) Lockwood V. Wood, eupra; Hammerton v. Honey (1876), 24 W. B. 603, per 
Jessel, M.B. 

(d) “ Custom may be defined to bo a law or right not written, which bein^ 
estoblisbod by long use, and consont of our ancestors, hath been and daily is 

. put in practice ” (Termes de la I^ey, sub voce) ; and see 'I'aniatry Case, supra, 
at p. 32 : ” It is jus non ecriptum and made by the jioople in respect of the 
place where the custom obtains. For where the people nnd any act to be good 
and beneficial, and apt and agreeable to their nature and disposition, they use 
and practise it from time to time, and it is by frequent iteration and multiplica- 
tion of this act that the custom is made, and being used from a time to which 
memory runneth not to the contrary, obtains the force of law.” 

(«) 1 Bl. Com. 17. 
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A custom exists in a particular locality only in respect of some 
matter or matters ; it does not preclude other matters within the 
same locality from being governed by the general common law. 

419. Customs have several essential characteristics which 
are noticed fully hereafter ; but it is impossible to define a custom 
adequately without particularising the two essential and peculiar 
attributes which distinguish customs from all other legal conceptions. 
Tlie one is the necessity of the existence of a custom, either actually 
or presumptively, from time immemorial, and the other is the 
confinement of all customs to a definite limited locality. The 
former of these essentials is fully dealt with later (/). As to the 
latter there is a well-defined rule that all customs must be local 
and confined to particular places. There cjinnot be a custom 
in one place to do something in another place (g)» A custom must 
import some general right in a district iji). The land in a particular 
place and the inhabitants in respect of it may be charged by custom 
for matters within that place, but custom will not apply jto matters 
out of it (i). A custom cannot extend to the whole realm, nor can 
it embrace every member of the public, for, in either case, it would* 
then amount to the common law of the land {j). 

The word “custom” will bo found to have been used, even 
by the highest legal authorities, to denote habits and usages 
not conforming to the essentials required by the foregoing definitions, 
but in its strict legal moaning it denotes exclusively an immemorial 
local custom {1). 


(/) Soo p. 222, post. 

(ff) li. V. IkclesJicM {Inhahtajila) (1S18), 1 B. A Aid. :i48, prr Lord Elijin- 
BoiiouGiT, 0. J., at p. 360 ; /i. v. liolfeit (1875), L. B. 10 Q 13 469, per Lusir, J., 
at pp. 480, 481 (an alleged custom as to exemption from liability to repair high- 
ways) ; Millar v. Taylor (1769), 4 liurr. 2306, per Yates, J., at pp. 2367, 2368 ; 
Jones V. Robin (1847), 10 Q. 13. 620, Ex. Ch., per Pauke, B., at p. 636; and see 
Sou’erhy v. Coleman (1867), L. B. 2 Exch. 96. In Mouneey v. Ismay (1863), 
1 H. A 0. 729, a custom for the inhabitants of Carlisle to iiold horse raoes on a 
piece of land in a neighbouring extia-parochial hamlet once a year was held 
good : but the case was decided on demurrer, and the objection that the land 
was in another locality is not noticed in the judgments; but compare Elwood 
T. Bullock (1814). 6 Q. 13. 383. 

{h) Millar v. Taylor, supra, at p. 2367. 

(f) R. V. EcclesfieUl {Inhabitants), supra; R. y. Rolleit, supra; Dawson ▼. 
Willouifhhy (1864), 5 B & S. 920; H. v. Ardsley (1878), 3 Q. B. D. 256. 

0. 0. it. 

(y) See Cmeniry {Earl) v. Willes (1863), 12 W. B. 127, per Oockbubn, C.J., 
at p. 128 : “ There cannot be a custom as of right in all the Queen’s subjects 

generally, inasmuch as the rights possessed by the Queen’s subjects generally 
are part of the general law of the land, and not the customs of a particular 
place.” See also Gifford v. Yarborough {Lord) (1828), 5 Bing. 1 6.3, H. Ti., at p. 164; 
R. ▼. Bclldt, supra; Co. Litt. 110 b: “ A custom cannot be alleged generally 
within the Kingdom of England : for that is the common law.” See further, 
p. 229, post. 

(Jfc) For notable instances of this misuse of the term “custom,” see Wiggles- 
worth V. Dnllison (1779), 1 Doug. (k. b.) 201 (a usage as to tenant farmers) ; Qihson 
V. Crick (1802), I H & C. 142, at pp. 144, 145, 147 ; Hutchinson v. Tatham (1873), 
li. K 8 C. P. 482, at pp. 484 et seg. (shippers’ usag^ ; Brown v. Byrne (1854), 3 
E. A B. 703, at pp. 714 et ««/. (a usage of the port of Tjiver])Ool) ; Re North Western 
Rubber Co., Ltd. and llUttenbach A Co., [1908] 2 K. B. 9(»7, C. A. (an alleged 


Sbqt.I, 
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Srot. 2 . — Distinction between Custom and Prescription, 

420. Custom and prescription as modes of claiming rights are 
in many respects closely analogous ; possession or user and time 
are inseparable incidents to both; and the possession must in 
each case be long, continual and peaceable (Q. A claim under 
an alleged custom particularly resembles a claim by prescription 
at common law, unmodified by the provisions of the Prescription 
Act, 1832 (/7i). 


f’ointaof 421. The chief point of difference between prescription and 

difference. custom is that a claim by prescription is personal, tliat is to say, 

it is always made in the name of a certain person and his ancestors 
or those whose estate he has, or in a body corporate and its pre- 
decessors ; while custom, being local, is not attached to any par- 
ticular persons, but to a particular locality, and affects the 
property of the indeterminate number of persons for the time 
being connected with or being members of a particular class in 
that locality (n). 

A claim by custom is, therefore, often available for those who 
cannot prescribe in their own name, i:orin the name of any certain 
person, as for the inhabitants of a to\su(o) or manor. 


shippors’ iisiifjo); Hutcheson y, Katon (18SI), l.’J Q. B. 1). 8G1, C. A., .it p. 8G(5; 
Devonold v. Itvsser «& Sons, [1906] 2 IC. B. 728, 0. A. 

(/) Co. Litt 116 b. Sooalso Rowka v. Mason (1612), 2 Brownl. 192, per Coke, 
O.J. : ** Prescription and custom are Brothers and ought to have the same Age, 
and lloason ought to be tlio Patlier and Congruence the Mother, and Use the 
nurse, and timeout of memory to fortify them Doth” ; Tr«r/ Ulc v. Queenk Cdlefje, 
(1870), L. R. 10 Eq. lOj, at pp. 121, 122, per Lord Romim.y, M.R. : “ Tho dis- 
tinction botwoon custom and prescription is a very thin one.” See also Mercer 
V. Jknne, [1904] 2 Ch. 034, at p. 506, per Fauwell, J. 

(/n) Proscription Act, 1832 (2 & 3 Will. 4, c 71). 

(7?) Coke distinguishes between proscription nmj custom in tho following 
mnnnor: “For the common law a prescription, which is personal, is for tho 
most part applied to persons, being made in the name of a certain person and 
of }ii.s ancestors, or those whose estate he hath ; or in bodies politic or corporate 
and their predecessors. And a custom, which is local, is alleged in no person, 
hut laid within somo manor or other placo” (Co. Litt. 113 b.) , Austin y, 
Amhurst 9 Ch. D. 6S9, 692; Foistoii. v. Crachroode (loS'J), 4 Co. Rep. 

31 b, at S2 a ; TAnn-ltegis Corporation y. Taylor (1684), 3 Lev. 160; “ A costora 
is Ux loci, and inherent in the soil whoroto it is fixed for tlio service of everyone 
that is qualified to ui-o it; whereas prescription is (fixed) in the iiorson, aud 
thoreforo ought always to be laid in poisons or estates of peiqietual existence, 
but it IS otherwise of customs”; and see Clarkson v. Woodhouse (1792), 6 Term 
Rop., Tier Lord MansfieiJ), O.J., at p. 414, n: “Where an individu.il has 
enjoyo^ a right time out of mind, without being able to trace tho origin or 
foundation of his right, a grant is presumed ; and therefore, if the occupier 
of a certain messuage has enjoyed it, he must claim it by prescription ; but 
when tho claim depends on a general rtilo of property within certain limits, 
it is alleged as a custom, or lex loci: all local or real property must be governed 
by such law ; it bos no relation to persons out of the limits.” Soo also Mercer 
y, Hmne, [1904] 2 Ch. 534, where Fak'WEJ.l, J., at p. 656, said that tho difference 
between custom and prescription was “ only that tho right to the former must 
be claimed by or in respect of a locality, and to the latter by a person or 
corporation, but the rules affecting the subject-matter are in each case the 
same.” See also Champneysy. Ruc/mn (1857), 4 Drew. 104, atp. 109; and as 
to prescription generally, see titles Easements and Profits A Prendre; 
Read Property and CnAi-rELs Re.\i.. 

(o) Folston Y. Crachroode, supra, at p. 32 a. “ Whore the claimant has a 
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The term “prescription” has sometimes been used in a sense 
embracing all titles to incorporeal hereditaments and rights in 
alieno solo based upon long usage (p). Such a meaning of the woi d 
includes title under a custom as well as title by prescription in its 
strict sense. 

Sect. 3. — Distinction between Custom and Particular Trade or 

Local Usage. 

422. Immemorial local customs are clearly distinguishable from 
particular trade or local usages, although in practice frequently 
confused with them (q). The latter have chiefly to be considered in 
cases where they have been, or it is intended that they should be, 
imported as express or implied terras into commercial or other 
contracts (r) : they lack three of the distinguishing features of 
customs properly so-called. First, they need not have existed from 
time immemorial (s). In the second place, they need not neces- 
sarily be confined to a limited locality (/). They may in fact be 
thus confined, as in the case of agricultural usages, which form 
a large j^roportion of the usages upheld in the courts as influencing 
contractual relationships («), but such limitation or qualiftcation 
as there may be in respect of such a usage is chiefly a limitation or 
qualification regarding the class or classes of persons aflocted by 
it (b). In the tliird place, usages, however extensive, if contrary 
to positive law will not be sanctioned by the courts (c), while customs 
may be inconsistent with the general law of the realm (d). 

Sect. 4. — Kssential Characteristics oj Custom, 

SuD-SEcr. 1.— /« General. 

423. A custom to be valid must have four essential attributes. 
First, it must be immemorial; secondly, it must be reasonable; 
thirdly, it must have continued without interruption since its 

weak and temporary estate, ho cannot claim in his own light, but must have 
recouTBO either to tlio place, and allege a custom there ; or if ho prescribes lu a 
que estate, it must bo under cover of the tenant in foe ” {Bean v. Bloom (UTH), 

2 Wm. Bl. 926, per De Grey, C. J., at p. 927). 

(jo) See, for instance, Lockwood v. Wood 6 Q. B. 00, Ex. Oh., per 

Tindal, 0. J., at pp. 66 and 67 ; and see p. 238, post. 

(j) As to particular trade or local usages, see p. 274, post. 

(r) Dashwood v. Magniac, [1891] 3 Oh. 306, C. A., per Ivay, L.J., at j). 370; 
Sewell 7. Corp (1824), 1 0. & P. 392, per Best, C.J., at p. 393. 

(tf) See p. 252, post. 

(t) See p. 219, ante; and p. 229, post. 

(a) See p. 257, post. 

(b) See, for instance, Tucker v. Linger (1883), 8 App. Gas. 603. 

(c) Goodwin v. Roharts (1875), L. R. 10 Kxch. 337, Ex. Oh., per Cookbuhn, 0. J., 
at p. 367 : “ We must by no means be undersLood as saying that mercantile 
usage, however extensive, should be allowed to prevail if contrary to positive 
law. To give effect to a usage which involves a defiance or disregard of the 
law would be obviouBly contrary to a fundamental principle.” See also 
Dashwood V. Magniac, supra, at p. 370. 

(d) See p. 218, ante, and p. 223, post. 
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Distinction 
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Sect, 4. 

Essential 
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Istics of 
Custom. 


Immemoi ial 
existence. 


immmnorial origin ; and, fourthly, it must be certain in respect of its 
nature generally, as well as in respect of the locality where it is 
alleged to obtain and the persons whom it is alleged to aifect {e). 
These characteristics are the necessary corollaries of the definition 
of a custom as being local common law, but they serve a practical 
purpose as rules of evidence when the existence of a custom is to 
be established or refuted (/). 


Sub-Skct. 2 . — Immemorial Evidence, 

424. Every custom must have been in existence from a time 
preceding the memory of man(f 7 ), a date which has long since 
been fixed at the year 1189, the commencement of the reign of 
Eichard I. (/i). Where, however, it is impossible to show such a 
continued existence, the courts will support the custom if circum- 
stances be proved which raise a presumption that the custom in 
fact existed at that remote date(0. Evidence showing continuous 
user as of right as far hack as living testimony can go is regarded 
as raising this presumption (./). 


(fl) Tyton V. Smith (1838), 9 Ad. & El. 40G, Ex. Ch., per Tindal, O.J., at 
p. 421. 

(/) flammerton v. Honey (187G), 24 W. R. 603. 

(^) Litlleton’s Tenures, s. 1/0; “No usage can be part of law, or 
have the force of a custom, that is not iuunoTnorial ” ( v. Taylor (17G0), 4 
Burr. 230.), per Ya’Mi:s, J., at p 2.‘lb8; London (hrporalion v. t?r)T (1.SG7), L. R. 
2 II. L. 239, where ‘Wri.i.ES, J., at p. 2.)9, said, “a custom originating 
within time of memory even thougli oxibting m fact, is void at law ” ; 
1 111. Com. 76, where it is said tluit to make a paiticular custom good 
it must “have been used so long that tlio memory of man rnnnoth ni^t to 
the oontrary. So that if any one can show the beginning of it, it is no good 
custom.” This statement, however, requires qualification, for it is clear lliat 
it would be in no wise fatal to an alleged custom were an origin shown puor 
to 1189. 

(4) Chapman v. Smith (1754), 2 Ves. Sen. 505, per Lord Hardwicke, L.O., 
at p. 610 : “Local common law, like gonorMl common law, jb the Jaw of the 
country as it existed before the time of legal memory, which is generally con- 
sidered the tune of Richard T. Thus, when people allege a custom, they 'liege 
that which they call a custom as having heoii the law of the plnco before the 
time of legal memory ” {llammerUm v. Homy, eupra, per Jessel, M.R , 
at p. 603). As to how the tune f >r the commencement of legal memory became 
fixed, see Dalton v. (1881), 6 Aj)p Gas. 710, per Lord Blaokbuhn, at 

pp. 810, 811. 

(t) Jenkins v. Harvey (183.)), 1 Or. M. & R. 877, ner Parke, B., at p. 894 
(a custom for the mayor and burgesses of Truro and tlioii lessees to exercise the 
oflice of meter, or measuror of certain goods imported by sea) ; li. v. Joliffe 
(1823), 2 B. & C. 64 ; H. v. RoUeit (1875), L. R. 10 Q. B. 469, /)^ Lush, J., at 

! ). 476 (an alleged custom forapaiish to be exempt from liability to repair 
ilghways) ; Brack/ehank v. Thompson, [1903] 2 Ch. .'i'14, per Joyce, J., at p. 350 
(a customary churchway for tlie parishioners to the parish church) ; Mercer v. 
Denne, [1904] 2 Ch 634, per Earwell, J., at p. 556 (a custom for fisWmon 
inhabitants of a parish to dry their nets on the seashore). 

U) Angus v. Dalton (1877). 3 Q. B. I). 85, at p. 104, where CoCKBURN, O.J., 
after referring to the inconvenience arising from the impossibility of carrying 
back the proof of possession or enjoyment to a period v'hich, after a generation 
or two, ceased to be within the reach of evidence, said, “ The judges 
j)ro%ided a remedy by holding that if the proof was carried back as far as living 
memory would go, it should be presumed that the right claimed had existed 
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Again, if proof be given of facts from whicli it can be inferred Shot. 4. 
that user corresponding to the alleged custom in fact existed at Bssentla! 
some time past, the existence of the custom from the remoter era Characte^ 
will be inferred. The courts favour such an inference, and are slow 
to draw an inference of fact which would defeat a custom which Custom, 
has apparently existed for a long time (/c). It is a maxim of the law Presumption 
of England to give effect to everything which appears to have been favoured, 
established for a considerable course of time, and to presume that 
that which has been done was done of right and not in wrong (Z). 

It is a most convenient thing that every supposition not wholly 
irrational should be made in favour of long-continued enjoyment (m) ; 
consequently it is a rule of law that wherever there is an imme- 
morial custom the court must presume everything possible which 
could give it a legal origin ( 71 ). 

425. But the presumption thus raised is rebuttable, and may Rebutting 
be displaced by any evidence which proves that the custom alleged evidence, 
did not exist or could not have existed in the time of Richard I. ( 0 ), 
or by tracing the origin of the usage to some other probable and 
more recent source, as where the only acts of usage proved can her 
shown to have been done under a revocable licence (p). The onus, 
however, lies on the person seeking to disprove the custom to 
demonstrate its impoBsibility if the existence of the custom has 
been proved for a long period (q). 


from time of legal inomory, iJiat is to flora the time of Richaid I.’* ; 
liastardy. Smith (1837), 2 Mood. & 11. 129, jM-r Tindal, O.J., at p. 136; “As 
to the proof of the custom, you cannot, indood, reasonably expect to have it 
proved before you that such a custom did in fact exist before time of legal 
memory, that is, before the lirat year of the reign of Richard I. ; for if you did, 
it would, in effect, destroy the validity of almost all customs ; but you are to 
require proof, as far back as living memory goos, of a continuous, ixiaceablo, 
and uninterrupted user of the custom.” See also Truro Coiporation v. Howe, 
[1901] 2 K. 13. 870, at p. 877, per AVills, J. 

(a) Mercer v. Jhnne, [190-4] 2 Oh. 534, pfr PARWErx, J,, atp, 656: “Not 
only ought the court to he 6lo^7 to draw an inference of fact which would 
defeat a right that Ims been exercised during so long a period as tho present, 
unless such iiiferonco is irresistible, but it ought to presume everything possible 
to presume in favour of such a right.” 

(l) Qibson v. Doeg (1857), 2 II. & N. 615, per PoLLOCK, O.B., at p. 623; Heath 
V. DeaM, [1905] 2 Ch. 86, at p. 93. 

fm) Penryn Corporation v. Beat (1878), 3 Rx. D. 292, O. A., f?er Bramwell, 
L.J., at p. 299 ; Heath v. D ane, aupra. 

(n) Cockaedge v. Fanahaw (1779), 1 Dong.(K. B.) 118, per Lord Mansfield, at 
p. 132; Brocklebank v. Thompson, [1903] 2 Oh. 344, per Joyce, J., at p. 350 ; 
Merexr v. Dmne, aupra. 

(o) Hummerton y. Honey (1876), 24 W. II, 603, per Jessel, M.B., at p. 604; 
Bastard v. Smith, supra ; and see p. 233, post. 

(p) Mills V. Colchester Corporation (1868), L. E. 2 0. P. 476 ; and see Lodewood 
V. Wood (1844), 6 Q, B. 60, Kx. Oh., at p. 68, whore the origin of the usage in 
question was traced to a deed of 1646. 

{q) Mercer v. Denne, eupra, per Parwell, J., at p. 655; and see Ilammerton 
V. Honey, eupra, per Jessel, M.R., at p. 604, and p. 237, potA. Thus, in 
Simpaon y. Wells (1872), L. R. 7 Q B, 214, a claim of a custom to set up stalls 
at the statute sessions for the hiring of servants was defeated by showing that 
these sessions were introduced by tho Statutes of Labourers, the first of which 
was in the reign of Edward IIL 
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Sub*Seot. 3. — Reasonable Nature. 

426. A custom must be reasonable (r). If it be against reason 
it has no force in law («). The reason here referred to is not to be 
understood as meaning every unlearned man’s reason, but artificial 
and legal reason warranted by authority of law {t). Consequently 
a custom may be good although the particular reason for it cannot 
be assigned. It is sufficient if no good legal reason can be assigned 
against it (u) . When, however, it is said that a custom is void because 
it is unreasonable, nothing more is meant than that tlie unreason- 
able character of the alleged custom conclusively proves that the 
usage, even though it may have existed from time immemorial, must 
have resulted from accident or indulgence, and not from any right 
conferred in ancient times on the party setting up the custom (u). 

427. Usage to prove a custom must be sucli usage as will prove a 
reasonable rule, for no amount of usage will establish an unreason- 
able local exceplion to the common law (w), and no custom which is 
bad in law is susceptible of proof (u). The judges will not admit 
mere usage to establish what they think unreasonable ; and it is in 
this sense that they say that a custom must be reasonable (h). 

428. The period for ascertaining whiJlier a particular custom is 
reasonable or not is its inception (c). The commejicement must bo 
based on a reasonable cause, for if an alleged custom is unreasonable 

(r) Co, Jiitt 02 a ; Tuuxntry Case (1008), Dav. Ir. 20, 32 ; Tyson v. Smith 
(1838), 0 A<]. & 151. 400, Kx. ( 'h., at p. 421 ; liroadbuit v. WtHis (1742), Willcs, 3C0, 
in which nifeo, hpoakinj' of an alleged cimtoin for poisons pu^sussing coal mines 
to Pink juts in the lands of others and to got coal, and to “lay tlio (‘o.ils when 
got and the cuuth and inhbish oto. on the land near to such juts . . . thoio to 
joinain and continue,” Wil-LES, O.J., said, at p. 303: “ Coital nly no custom 
can bo luoio unicasonablo than the present. It may dopiivo the tenant of the 
wludo juotils of the land ; for tlie loid or his tenant may dig coal pits when and 
so often as they please, and may in Buch case lay thoir coals otc. on any part of 
Iho tenant’s land, if near to such coal pits, at what time of the year they jdcase ; 
foi the custom as it is laid, does not say at coiivoinent times, nor till they can bo 
conveniently removed; nor docs it say that they may be laid thore for the 
necessary use oi enjoyment of the pits. So they may be laid on the tenant’s 
land uiul coni in uo there for ever, though it may bo moio convenient for the 
loid to luing them on liis own land, which is absurd and unreasonable” (see 
also 1 HI. Com. 77 ; Hix v. (lauiiucr (1014), 2 Hulst. IDo; Jh/ton v. Granville 
{Karl) (1844), 6 Q. B. 701 ; London Corporation v. Cox (1807), L. It. 2 II. L. 
231), at p. 2o8; Meicer v. IJvnne [1904] 2 Ch. 534, oOl, atlirmod [190o] 2 Cli. 
638 ; Johnson v. Clark, [1908] 1 Cli. 303, 311 ; Soweiby v. Coleman (1867), L. 11. 

2 JOxob. 96 (an alleged custom for the inhabitants of a parish to exercise and 
tram horses at all reasonable times of the vear in a placo beyond the limits of 
the jiarish); Hastard v. Smith (1837), 2 Mood. & B. 129 (alleged custom of 
Devonshiro minors, to divert water into their mines) ; Fryer v. Johnson (1755), 

2 Wils. 28 (an alleged custom to bury as near as possible to ancestors). 

{s) Co. Litt. 02 a. 

(0 Ibid. 

(») 1 Bl. Com. 77. 

(r) Salisbury {Marquis) v. Gladstone (1801), 9 H. L. Cas. 692, per Lord 
('HANWOimi, L.C., at p. 701 ; Johnson v. Clark, sujrra, y er Pakkku. J., at p. 309. 

(te) 1/ammerton v, Jloney (1876), 24 W. B. 603, pe?- J essll, M.K. ; Johnson v. 
Clarh, supra. 

(rt) Johnson v. Clark, supra. 

{b) llumnurton v. Honey, siqrra. 

(c) Mercer v. JJenne, [1904] 2 Ch. 534, per Baiiwell, J., at p. 567; Johnson v. 
Clark, supra. 
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in its origin, no usage or continuance can make it good (d). An Saor. 4. 
alleged custom which is contrary to the public good, or injurious or Essential 
prejudicial to the many, and beneficial only to some particular Character- 
person, is repugnant to the law of reason ; for it could not have had 
a reasonable commencement (e). Alleged customs which appear to Cnstom. 
have had no reasonable commencement, but which appear to have 
been founded in wrong and usurpation, and not on the voluntary 
consent of the people to whom they relate, are counted unreasonable 
and are void in law (/). 

A custom is not unreasonable merely because it is contrary to a Oronuds for 
particular maxim or rule of the general common law of the realm — hohimg 
that is to say, that, since customs in general involve some iricon- 
sistency with the rules of the common law, the fact of this incon- 
sistency is not of itself a reason for holding a particular custom 
bad upon the ground of its being therefore unreasonable ( 17 ), nor 
because it is prejudicial to the interests of an individual, if the 
custom be for the benefit of the community at large (h). 

429. Since every custom sanctioned b 3 'the courts must be reason- what ia 
able, it follows that every case where a custom has been upheld by the, icasonabi*. 
courts is an example of a reasonable custom. Each case, of course, 
depends upon its own peculiar facts, and no hard and fast rule can 
bo laid down. Customs, however, have been held to be reasonable 
in many cases on the ground that they confer a benefit on a large 
class of the community, and do not unduly or unjustly restrict tlio 
rights of the public or individuals (»). 

(d) Tanistry Cme (1008), l)av. Ir. 20, at p. 32: “Tho coinmnnceinout of a 
custom (for every custom hath a common oonient, altho’ Iho memory of man doth 
not extend to it, as tho river Nile hath a apring, altho’ gpogr.ii)hcr3 cannot tind 
it) ought to be upon reasonable ground and cause, for if it was unreasonable in 
the original no usage or continuance can make it good. Quod ah ivUto non 
vaJuit, traciii temporia non convalescet," 

{e) Tyaon v. Smith (1838), 9 Ad. & El. 406, Ex. Ch., at i)p. 421, 422, per 
Tindal, C.J. ; Taniatry Case, supra, at p. 33. 

if) Tyaony. Smith, supra, per TlVDALfG.J., at p. 422 ; boo also Tanntry Case, 
supra, at p. 33: " Several customs which have been adjudged void in our 

books as being unreasonable against common right, or purely against law, if 
their nature and quality be considered, will bo found injurious to the multitude 
and prejudicial to the commonwealth, and to have their commencement (for 
the most part) by oppression and extortion of lords and groat men.” 

{g) ** Consuetudo ex certd causa ratimaJbili uatiata privat ammunem legem ” (Co. 

Litt. 113 a; Tyson v. Smith, supra, at p. 421; Taniatry Case, supra; but 
compare Johnson v. Clatk, [1908] 1 Ch. 303, per Parkeh, J., at p. 318). 

(Aj Tyson v. Smith, supra, per Tindaj., OJ., at p. 421; Taniatry Case, 
supra : " A custom may be prejudicial to tho interest of a particular person and 
reasonable also, where it is for the benefit of the commonwealth in general, 
as a custom to make bulwarks on tho ground of another for the defence of the 
realm . . . and to pull down houses in a publio fire ... so to turn the plough 
on the headland of another in favour of husbandry, and to dry nets on the land 
of another in favour of fishing and navigation.” As to the two latter customs, 
see Pom v. Patrick (1690), 3 Mod. Rep. 289, atp. 294; Lochooody. Wood (1844), 

6Q. B. 60, Ex. Ch., at p. 64 ; Hace v. Ward (1866) 4 E. & B. 702, at p. 710 ; and 
Mercer v. Denne, [1905] 2 Oh. 538, 0. A. ; compare Sinyjson v. Bithwood (1691), 

3 Lev. 307, 308; and Fawcett v. Lowther (1751), 2 Vos. Sen. 300; see also 
Lanchhitry v. Bode, [1898] 2 Oh. 120 (a custom for the owner of the great tithes 
to keep a bull and a ooar for the common use of the parishioners). 

(») Simpaon v. Bithiaood, supra (a custom to take the best anchor and cable 
of any ship wrecked on the shore, in consideration of affording relief to her 
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Til olher cases, an alleged custom has been held to be unreason- 
able on the ground that it would entail unnecessary expense or 
throw an unjust or disproportionate burden on some individuals for 
tlio benefit of others (j), or on the ground that it would destroy the 
subject-matter of the right (k). For this last reason a prq/it d 
prendre cannot be acquired by custom (/). 


occupants and protecting her cargo) ; Nupp'-r v. Mansell cited in Hill 

V. Ihinniny (IGOO), Sid. 17, at p. 18 (a custom for a corpoiation of a town to have 
BO much per ton for every incoming vessel) ; Hill v. Ilanlca (1614), 2 Bulst. 201 (a 
custom for a bolhrinn employed by an ancient coi'poration to sweep the streets 
and maikct, to take by way of romunoration a shaio of every sack opened in the 
loaikot for sale) ; Tijmi v. Smith (1888), 9 Ad. & El. 406, Ex. Ch. (a custom 
witliin a certain ui oa for every victualler to enter on land when a fair was being 
held on certain days in the year, and to erect a booth or stall, and for this 
privilege to pay the owner the sura of twopence when lawfully demanded) ; 
Klwood V. Bullock (1844), 6 Q. fi. 388 (a custom for victuallers to erect booths in 
a highway duiing a fair, leaving sufficient room for the passage of horses and 
carts; per Lord Dhnman, C.J.,atp. 411 : “The existence of a fair is treated in our 
law books as a matter of public convenience ; and the reasons for so considering 
it aio also entirely of a public nature. Tf, thoreforo, the custom disclosed in the 
roplic-ition mny have had a legal origin, there seems to bo nothing unreason- 
ahlo in it, ns abiidging a pubuc right without -i countervailing benefit; such 
bonofit may be well supposed to arise from the aocommodatiou afforded to the 
persons freipioiiting the fair”); Merurv, Dcnne, [1903] 2 Oh, 638, 0. A. (a 
custom for the inliabitanta of a palish canying on the trade or business of 
fishermen to use a piece of land oovored with shingle to spread and dry their 
nets upon it); Rogers v. Brenton (1847), 10 Q. Jl. 20 (a custom by which tin 
bounders in Cornwall could maik out a jilot on waste land, piovid(*d they dug 
for the tin and paid n royally to tho owner of the land) ; (Hard v. (fallard 
(1817), 6 M. & S. 69 (a custom to giind malt at a particular mill and for the 
mill-owner to rocoivo a toll). 

(/) Barker v. Corker (1020), Jlob. 329, where an alleged custom that lambs bred 
upon any one tenement in a particular parish, although belonging to different 
owners, should bo reckoned together for the purpo's© of contributing to the 
tithe, so that one-tenth of the lambs could bo taken, inespoctive of their owner- 
diip, was rejected on the ground that if the custom were valid it might 
happen that one owner possessing only ono lamb might have to pay that lamb 
while the owner of many lainb.s might have to pay nothing; Taylor Scott 
(1729), Eitz-Q. 56, whore an alleged custom for every inhabitant having a 
child horn in a parish to pay a churching fee at tho time of churching the 
mother of the child, or at the usual time after her delivery when she should 
be obuichcd, or at tho usual times when the mother of such child should 
be churched, was bod, because the custom would oblige the husband to 
pay whether his wife was cburchod or not; Cordon v. Lithhy 1 Vent. 

167, where an alleged custom for tenants of a manor to gi'ind oil the corn 
spent in their houses was rejected, beoaiise all corn does not require grinding 
Iwforo being spent; Ililton v. Granville {Earl) (1844), 6 Q. B. 701 (an 
alleged crustoin for persons digging mines to be fiee from liability for letting 
down tho surface tfud thereby damaging other persons’ buildings) ; Rogers v. 
Brenton, supra (claim by tin Dounders m Cornwall to retain claims by merely 
renewing the boundary posts without W'orking the tin). See also Wakefield v. 
Buccleucn {Duke) (1867), L. li. 4 Eq. 613, at p. 650 ; Broadhent v. Wilks (1742), 
Willos, 360; Rockey v. linggens (1631), Oro. Car. 220 (claim by a copyholder 
for life to cut down and sell timber troi>B) ; Blackett v. Bradley (1862), 1 B. & S. 
940; Rogers v. Taylcrr (1857), 1 H. & N. 706. 

Qc) Race v. Ward (1865), 4 E. & B. 702. See also Clayton v. Corhy (1843), 6 
Q. B. 415 (claim to take clay from another’s land for making bricks) ; Bland v. 
Lipscombs (1854), 4 E. 4k B. 713, n. (an alleged custom for the inhabitants of a 
parish to fish) ; A.~G. v. Mathias (1858), 4 K. & J. 679 ; and see p. 241, poet, 

{1) Bee p. 238, post, and title Easements and Profits A Pbendrb: Gate- 
ward's Ca«(1607), 6 Co. Rep. 59 b; Davies' Case (1688), 8 Mod. Hep. 246 (alleged 
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430. Whether or not a custom is reasonable is a question of law 
for the court, and not a question of fact for the jury (m). But the Esseiitial 
jury may thus far properly look into the nature of the alleged Character- 
custom, that if they find it greatly affecting the rights of private i® ^ 
property they may fairly expect and require that it should be sup- 

ported by evidence proportionally strong and convincing (??). BcMon»W« 

nature a 

a ft , . . . question for 

Sub-Seot. i. — Gertatnty, the court. 

431 A custom must be certain (o). Not only should the Certainty, 
custom as alleged point out clearly and certainly the principle or 
rule of the custom, but that principle or rule so pointed out 
must be one which is definite and certain, so that by the applica- 
tion of it to each particular case it may be shown with certainty 
what are the rights which the custom gives in that case(p). 

There must be some definite limit to the right claimed to exist 
under an alleged custom — in respect of its nature generally (q), 
in respect of the locality where the custom is alleged to exist (r). 


custom for tlio teuanis of a manor to fowl in the warren of another) ; Bland v.. 
Lipacombe (1854), 4 li. & B. 713, n. (claim by inhabitants to fish in private 
water) ; Conatahle v. Nichohon (1863). H 0. B. (k. s.) 230 (claim to take gravel, 
followed in Hough v. Clark (1907), 23 T. L. B. 682) ; Ihtts v. Ivinqahndye Uiqhway 
Board (1871), 19 W. E. 884 (olann by the inhabitants of a paiish to take shingle 
from private property in order to repair parish highways) ; Commiaaionera of 
Bewtra of the CUy of London v. Olaaa (1872b 7 Ch. App. 456, 465 ; Allgood v. 
Oibaon (1876), 34 L. T. 883 (alleged custom lor the inhabitants of a manor tt> 
have a common of fishery in the lord’s water) ; Chilton v. London Corporation 
fl878), 7 Ch. D. 735 (claim for the inhabitants of a parish to lop branches 
growing upon the waste lauds of the manor); Bivei-a {Lord)v, Adarna {ISIS), 
3 Ex. D. 361 (alleged custom for inhabitants of a parish to cut fagots on a 
common); Dela Warr {Earl)y. Mit^a (1881), 17 Ch. D. b‘6o, 0. A., atp. 577 ; 
Tilbury y. Silva (1890), 45 Ch, D. 98, 0. A. (claim by inhabitants to a right 
of fishing); Fitzhardhiga {Lord) v. Puree//, [1908] 2 Ch. 139, 163 (an alleged 
custom for the inhabitants of certain manors, being wild fowlers, to shoot wild 
fowl on another’s land). 

fm) Bastard v. Smith (1837) 2 Moo. & II. 129, at p. 135 ; Co. Lit. 113 a. 

^») Ibid., per Tind.vl, C J., at p. 135. 

(o) Tamatrg Caae (1608), Dav. Ir. at p 33; Tyaon v. (I83Sb 9 Ad. & 
El. 406, Ex. Ch., at p. 421 ; Taylor v. Scott (1729), Eitz-G. 55 ; BIcwUtv. Tregoumug 
(1835), 3 Ad. & El. 554 ; Mercer y. Denna, [1901] 2 Oh. 534, at p. .551 ; allirmed 
[1905] 2 Oh. 638, 0. A. ; see also Clayton v. Corby (1843), 6 Q. B. 415 ; Broad- 
bent V. Wilke (1742), 'Willos, 360, per WiLLE.s, O.J. : “ That every custom must 
be certain is laid down as a rule in all the books, which treat of coistoins. It 
is said of a custom as by way of definition, that consuetudo ex ceria et 
rationaI>ili caitsa privat communem legem, and it mimt bo ceitoin because, if it 
be not certain, it cannot be proved to have been time out of mind; for how 
can anything be said to have been time out of mind when it is not certain what 
itis?’^ 

(j^ Champneya v. Buchan (1857), 4 Drew. 104, at p. 116, per Kindeksle?, 
V.-G; and see Wilaony. Miller (1806), 7 East, 121, j>cr Lord Elltsnborough, 

O.J. 

{q) Mercer y. Denne, supra; Champneya v. Buchan^ supra. 

(r) Qe^Beresford v. 7iacon(1686), 2Lut. 1317, where the defendant, who alleged 
a custom as an oxemso for trespass, failed, “ Because the custom was not alleged 
to be within any manor, vill, parish, etc., or to bo the custom of any county, 
hundred, etc.” The i)ropo8ition in the text that a custom must be certain 
frequently occurs in the reports. It has been explained by Jsssbl, M.B., in 
Hammerton v. Honey (1876), 24 W. K. at p. 603, as follows ; “ When we are told 
that Custom must be coriain- -that relates to the evideuco of a custom. 
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and in respect of the persons alleged to be affected by the 
custom (s). 

The usage whereby it is sought to prove the custom must not be 
of a nature too wide to support the custom as alleged (t). Where, 
however, user of an alleged right, claimed to exist under an alleged 
custom, is proved to such an extent that it exceeds such rights as 
there may bo under the custom, and such excess of user is 
referable to the unauthorised user by strangers to the custom, 
such excess of user will not invalidate the custom merely on the 
ground of uncertainty (u). 

432. If the alleged custom be uncertain in its general nature it 
will be void, as, for instance, an alleged custom to play any rural 
games on a particular close (a), or to remove drifted sand (b), or to lay 
coals near to a pit (c). 


Thoro is no such thing as L\v which is uncertain --the notion of law means a 
COI lain rule of some kind.’* 

(a) Fitch V. llawling (1795), 2 Uy. Bl. .394, at p. 399, per Bullur, J. 

(<) Jlamimrion v. lioney (1876), 24 W. 11. C0.3, where Jeskel, M.ll., at p, 604, 
referring to tho nature of tlio ussige necessary to support a custom, said: “ It 
must not only bo consistent with the custom alleged, but, if 1 may use the 
expression, not bo too wide. For instance, if y m allege a custom for certain 
persons to dance on a gieen, and you prove in support of that allegation, not only 
that some people danced, but that evciybody else in tho world who choso daucod 
and played crickot, you have got beyond your custom. It is not confined to 
what you say it is, and if your evidence is good for anything you prove a great 
deal more than you have alleged. You cannot select a bit of tho practices 
proved, which might possibly have a legal origin, and say that tho evidence 
must bo rejected which would show that bit to be only a small part, say one- 
twontioth, of the whole usage of which the lemaining nineteen-twentieths 
may bo utterly incapable of legal origin, and Ibercforo that the one-twontieth 
must be assumed to have had a legal origin. I know there have been some 
observations made in cases which come to this— -that the general legal usage 
is not destroyed because an occasional illegal usage is shown ; but that docs 
not apply where you have ovidonce of a totally different state of things which 
docs not support a local custom at all ” ; Farquhar v. Newbury Rural Council ^ 
[1908] 2 Ch. 586, at p. 589, where Wakhington, J., found that tho user of a 
load way was too wide to support an alleged rustoinary churchway confined to 
tho inhabitants of tho jiarish, affirmed [1909] 1 Ch. 12, 0. A. 

(a) .Sco Uammcrtuji v. lioney, axvpra^iier Jessel, M.ll., at p. 601. lint ooui are 
Farquhar v. Newbury Rural Council, aiipra. 

(a) MiUechatnv v. Johnson (1746), Willes, 205, u., whore the custom was 
alleged in all the inhabitants of i particular town for tho time being. The 
court was of opinion that tho custom as laid extending to any ruial sports was 
too goneral and uncortaiii. ' 

(/>) Rlewett V. Tregonning (1835), 3 Ad. & Kl. 654 (an alleged custom for all the 
inhabitants for the time being of a parish to have the right of entering a par- 
ticular close at all* seasonable times of the year and of colh cling and cai lying 
away reasonable quantities of sand drifted on to the laud by the wind). 
Lord Denman, O.J., at p. 574, said: “It is clear that this cannot bo a 
good custom. The sand, tho article claimed, is a part of the soil, and inseparable 
iiom it. And, if there were a distinction capable of being ascoitaiuea, there 
must surely be a limitation of tho ollegoil right, us to time. It cannot be said 
that the inhabitants may take the sand which has drifted, at any distance of 
time ; that would place tho whole soil at the mercy of any person claiming 
under the custom " ; and Willlvms, J., at p. 675, said : “ Tho custom alleged is 
uncertain, indefinite, and absurd. In point of fact there can be no rule for 
ascertaining, in a case like this, what is sand blown from the seashore, and 
what is tho original soil.” 

(c) Broadbmt v. WiUcs (1742), AVilles, 360, where an alleged custom for 
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433 . A custom must also be certain in respect of the locality 
where it is alleged to exist ; for every custom must be local {d ) ; and 
cannot be alleged as existing throughout the whole realm (e). Some 
definite limit must therefore be assigned to the area wherein the cus- 
tom is said to obtain. This area must be defined by reference to the 
limits of some recognised division of land, as for instance a town(/), 
a hundred (g), a parish (/i), a manor (i), a township {k\ a borough (4 
a vill(?7i), a hamlet and a city (n), a liberty (o), several manors (p), 
a county (5), or an honour (r). 


persona owninp; coal mines to sink pits in another’s land and to lay the coals 
when got on the land near to such pits thoro to remain and continue was held 
bad among other reasons upon the ground of uncertainty. In this case 
W1LLE8, C.J., said, at p. 8G3: “The word * near’ is not intelligible; but to 
make it certain and intelligible, it should be ‘neaiest’ or ‘adjoining.’ Sup- 
posing many lauds and of diifeient persons lay within a small distance, some 
ten yards on, and some twenty etc. ; which of these lands must be said to be 
near within tho meaning of this custom. The custom, that is laid, is to take 
and carry away pait of the coals placed there, and to burn and make into cinders 
the other parts thereof, not saying what part, nor how long it is to lie there. 
So in this respect the custom is likewise quite uncertain.” But compare 
Carlyon v. Lorering (1857), 1 H. & N. 784, at p. 800, where an alleged custom 
for miners working and winning tin and other minerals capable of being dug or 
won from any mine near a stream of water flowing by such mine to enjoy tho 
right of washing away all or any part of the sand, stones, rubble and other stuff 
which should become dislodged or severed in the course of working the mine 
was hold not open to the objection of uncertainty. 

(d) “A custom which is local, is alleged in no person, but laid within somo 
manor or other place” (Co. Litt. 113 b). See also Millar v. Taylor (17610» 
4 Burr. 2805, at p. 2868. 

(fl) “A custom cannot be alleged generally within the Kingdom of England ; 
for that is the common law” (Co. Litt. 110 b, and p. 219, ante). 

If) Co. Litt. no b. 

?a) Ihid. 

(A) Mercer v. Denne, [1905] 2 Ch. 588, C. A. (a custom for flshermeu inhabitants 
of a parish to spread their nets to dry on the land of a private owner on the shore) ; 
Brocklebnnk v. Thompson, [1903] 2 Ch. 344 (a custom for the inhabitants of a 
parish to a churchway through the demesne land of a manor). 

(t) Tyson v. Smith (1838), 9 Ad. & El. 406, Ex. Ch. (a custom for victuallers tu 
enter a part of the waste of a manor to be indicated by the lord, and to eioct 
booths during the times of fairs) ; Co. Litt 110 b. 

(A) Race v. Il'oni (1855), 4 E. & B. 702 (a custom for the inhabitants of a 
township to enter a private owner’s close and take water from a spring). 

(/) R. V. Joliffe (1823), 2 B. & C. 64 (a custom in an ancient borough for the 
steward of a court loot to nominate certain persons to the bailiff, to bo 
summoned on the jury) ; Co. Litt. 110 b. 

(m) Abbot V. IVeekij/ (1665), 1 Lev. 176 (a custom for tho inhabitants of a 
vill to diinco on certain land at all times of the year, at their free will and for 
their lecreation). 

(n) Mounsey v. Ismay (1863), 1 H. & 0. 729 (a custom in a hamlet and in the 
city of Carlisle for the freemen and citizens on a particular day of tho year to 
enter a close and hold hoise-ruces there) ; Co. Litt. 110 b. 

(o) Grant v. Kearney (1823), 12 Price, 773 (a claim to perambulate the 
boundaries of the Liberty of the Bolls, and for that purpose to pass through 
the kitchen garden of Lincoln’s Inn). 

(p) Fitzhardinge {Lord) v. Furcell, [1908] 2 Ch. 139 (an alleged custom for 
inhabitants of several manors to shoot wild fowl on another’s land). 

(o) Awm. (1481), Y. B. 21 Edw. 4, 28 b, cited in Beresford v. Bacon (1686), 

2 Lut. 1317 ; Co. Litt. 110 b; Bastard v. Smith (1837), 2 Mood. & B. 129 
(alleged custom in Devonshire for tin miners to divert watei into their mines). 

(r) Co. Litt. 110 b. 
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It is not sufficient that the area where a custom is alleged to 
obtain is a mere geographical district, however clearly defin^, for 
in this case there would be no apparent reason for the existence of a 
separate custom affecting the whole district (a ) ; but the authorities 
on this point do not appear to be unanimous (i>). 

434. The area affected by the exercise of the custom may, 
however, consist of any defined space, and its boundaries may vary 
from time to time, provided the area is sufficiently clearly defined 
at any particular moment. Thus the fact that the locus in qiw is 
subject to variation by reason of the encroachment or receding of 
the sea will not invalidate an alleged custom (c). 

436. A custom cannot exist in one locality which relates to 
matters and property situate in another locality (d). 

436. A custom must be certain in respect of the persons or 
classes of persons whom it is alleged to affect. Thus, a custom 
extending to all the poor householders in a particular township has 
been held void for uncertainty («). It must bo limited to a par- 
ticular class of persons or section of tho public (/), which must be 


(tt) Edwards v. Jenkins^ [1896j 1 Ch. .308, wlioro Kekiswicu, J,, at p. 313, 
referring to the dictum of Cockbuiin, C.J., in Vorentry (Eu/I) v. Willey 
(1863), 9 L. T. 884, that a customary right can only bo aj)plicablo to certain 
inhabitants of tho district wheie the custom is alleged to exist, says : 
“ I do not find in any of the cases anything that would ju.>stify mo in 
saying that the use of tho word * district ’ means more than tlio particular 
division known to tho law in which tho paiticular pioporty is Bitu.ile. It may 
bo situate in a parish, or in a manor, or there might bo some other division. 
Ihit I cannot see how a number of parishes can, without specifiu evidence, be 
said to bo situated in a particular district so that land in ono of tho parishes is 
land in a particular district*’ ; and see tho doubt rai&ed by Joyi'E, J., in 
Brocldelmnk v. Thomjtsonf [1903] a Ch. 341, at p. 3o3, whether the inhabitants 
of certain tenements in a manor could claim by custom. 

i’tttn V. Patrick (1690), 3 Mod. Hep. 289, where a custom that the inhabitants 
of Littleport living in ancient Ixousos should have a free right of ferry was held 
good ; Ilarrop v, Ihrst (1868), L.H. 4 Exch. 43 (a custom for tho iuh..hitaul8 of a 
disti'ict to take water from a spout in the highway) ; ami guwre whetbf)r the 
reasoning of Kekew'ICIT, J., in Edwards v. Jenkins, snpta, is not based on a 
mistaken notion as to the necessity for showing a possible origin for tho custom; 
see p. 232, post; Mounsey v. Ismay (1863), 1 U. & C. 729. 

(c) Mercer v. JJenne, [1905] 2 Ch. 538, at pp. 579, 58-1, where tho Court of Appeal 
held that physical variations in the soushoio from time to time did not render 
it impossible to define, with sufficient certainty the land affected by a custom 
for fishermen to dry their nets upon land adjoining the beach, so as to make 
the custom void for uncertainty; and see S. C., [190-1] 2 Ch. 534, per Earweli,, 
J., at p. 556, "it cannot be necessary to define the limits of land alfectod by 
a custom more clearly than those of land comprised in a grant for the same 
purpose.” 

{d) (Jateward's Case (1607), 6 Co. Rep. 69 b, at 61 a ; R. v. Ecctesjield 
(Itihahitants) (1818), 1 B. & Aid. 348, at p. 360 ; Edwards v. Jenkins, supra, at 

5 . 313 ; Soweroy v. Coleman (1867), L. R. 2 Exch. 96. See, however, Mounsey v. 

smay, supra, where a custom for the inhubitauts of the city of Carlisle to hold 
horse-races in a neighbouring hamlet was held good. This jioint, however, was 
apparently not raised in argument. 

(e) 8elhy v. Robinson (1788), 2 Term Bop. 758. 

(/) Fitch Y.Rawling (1795), 2 lly. Bl. 394, ^er Buller, J., at p. 399; 
"How that which may bo claimed by all the mhabilauts of Eng^land can 
be the subject of a custom, I cannot conceive. Customs must, in their nature, 
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defined with certain limitations, and the categories of persons so Sbcbf. 4 . 
defined must be free from vagueness or uncertainty (ijf). There Essential 
cannot be a custom as of right in all the King’s subjects generally, Charaote^ 
inasmuch as the rights possessed by the King’s subjects are part 
of the general law of the land, and not the customs of a particular C ustom , 
place (/t). 

It is, however, no objection to the validity of a custom that the 
persons affected by it are a fluctuating body(i); or that they forma 
body which, because of its indefiniteness, is incapable of receiving 
a grant of the rights which are claimed to exist under an alleged 
custom ik). 


437 . A custom may impose a burden on one class of persons Custom maj 
for the benefit of another, as in the case of customs connected 
with tlio repair of roads ffl. pirtota? 

class. 

Sub-Sect, b,— Continuity, 


438. A custom to be valid must have continued without inter- Continuity, 
r uption since time immemorial (m) . There must be long, continuous, 
habitual usage. Consequently, when there has been interruption 
or disturbance of the usage, acquiesced in by the persons who are 
alleged to be entiiled to exercise the right, and who have not either 
by legal or illegal means attempted to prevent the disturbance or 
interference, and the disturbance or interruption has not been for 
a short time, but for many years, a strong presumption arises that 
there never was any such custom as that alleged at all {n). 


be confined to individuals of a particular description, and wliat is common to 
all mankind, can never bo claimed as a custom.” 

{g) Thus, m Hdhy v. liohiuson (1788), 2 Term Rep. 758, an alleged custom for 
the poor liousoheJdcis residing within a certaiu township to gather and cairy 
away lotten wood I'vom the branches of trees in a certain close was held bad, 
because it was impossible to ascertain who was entitled to the right under the 
alleged custom, tiio description, “ poor householders,” being too vague and 
uncertain. 

(A) Coventry {EurT) v. WiUes (1803), 12 W. E. 127, 128, jper CoOKBURN, C.J.; 
Bourlee v. Davis (1889), 41 C'h. 1). 110, at p. 125 ; Fitch v. JiawUng (1795), 
2 Ily. Bl. 394, at p. 399; Dungarnm Guardians v. Mansfield, [1897] 1 1. II. 420; 
and compare v. Houghton (1788), 1 II y. Bl. 61 ; and see p. 219, ante. 

(t) In the great majority of cases where customs have been alleged and 
established the claims liave been set up bv a person as a member of some 
undefined and fluctuating body of persons. The mode ut claiming rights under 
an alleged custom owes its prevalonce largely to its being available to persons 
who are for some reason unable to claim the rights by prescription ; see Foiston 
V. Grachroode (1587), 4 Co. Rep. 31 b. 

(A:) See, for instance, Abbot v. Weekly (1665), 1 Lev. 176, and Hall v. Nottingham 
(1875), 1 Ex. D. 1, and compare Lancashire v. Hunt (1894), 11 T. L. R. 49, 0. A. 

(?) B. V. Ecclcsfield (Inhabitants) (1818), 1 B. & Aid. 348 fa custom that 
the inhabitants of certain divisions of a parish should repair the roads in the 
parish) ; R. v. Barnoldawick (Inhabitants) 0843), 4 Q. B. 469 ^ custom for 
the inhabitants of a township to repair the highways in the township) ; London 
and North West&rn Bail. Co. v. Fobbing Levels Sewers Commissioners (1896), 
76 L. T. 629 (a custom for the owners of land adjoining a tidal rivor to repair 
the sea-walls). 

(m) See Tanistry Case (1608), Day. Ir. 32; Tyson ▼. Smith (1838), 9 Ad. & El. 
406, Ex. Qh.tpsr Tindal, O.J., at p. 421 ; Simpsons. Wells (1872), L. R. 7 Q. B. 
214 ; and p. 222, ante. 

(n) Hammerton v. Haney (1876), 24 W. R. 603, per JSSSEL, hC.H, 
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439. There is, however, a distinction between an interruption of 
the right which forms the subject-matter of the custom, and an 
interruption in the possession of that right, or the user and enjoy- 
ment of that right (o). If there be an interruption of the right, no 
matter for how short a period, the right is extinguished ; and, if it 
were possible to revive it, its revival would involve a new beginning 
within time of legal memory, and thereupon the custom would be 
void ( p). But as regards interruption of the possession or enjoyment 
of the right, such an interruption may occur and continue for ten 
or twenty years, without destroying the custom, the effect of such 
an interruption being merely to render the custom more diflicult of 
proof iq). 


Part II.— Creation, Enjoyment, and Proof 
of Custom. 

Sect. 1. — Creation and Origin. 

440. It is not incumbent upon a person seeking to establish an 
alleged custom to show how it originated. Provided the custom 
be immemorial, certain, and reasonable in itself, and conforms to the 
requirements already referred to (r), it is unnecessary to trace it to 
its origin (a), or even to show that it might have had a legal 
origin (<) otherwise than by an Act of Parliament, or a grant from 


(o) 1 Bl. Com. 77 ; Co. JAtt 114 b ; Mercer v. Denne. [iy04] 2 Ch. per 
Fahwei.l, J., at p. doG, aftirmod [1905] 2 Ch. 538, 0. A. 

(p) 1 Bl. Com. 77. As to extinguishment, see p. 241, post. 

(9) Ibid . ; Mercer v. Denne, [1905] 2 Ch. 638, C. A. See also Smite v. Key 
(1840), 11 Ad. & El. 819, whoio no instance of the enjoyment of the right 
could be shown since 1689, and p. 235, poet. 

(r) See pp. 221 et eeq.j ante,. 

(«) Lockwood V. Wo^ (18441, 6 Q. B. 50, Ex. Ch., per Tinual, C. J., at p. 64, 
See also I'ain y, Patrick (1690), 3 Mod. Bep. at p. 293, where it is pointed out by 
way of example that the origin of the custom of gavelkind and borough English 
is unknown. 

(il Oateward'e Clews (1607), 6 Co. Rep. 69 h^per Coke, C.J. : “Every proscription 
ought to have by oommon intendment a lawful beginning, but otherwise it is 
of custom, for that ought to be reasonable, but need not bo intended to 
have a lawful beginning as custom to have land devisable or of the nature of 
gavelkind. These and the like custom are reasonable, but by common intend- 
ment they cannot have a lawful beginning, by no gi'ant, or act or agreement 
•but only by Parliament.” See Cockeedge v. Fanehaw (1779), 1 Doug. (k. d.) 118, 
per Lord Mansfield, at p. 132 : “The rule of law is, that whenever there is an 
immemorial usage, the court must presume everything possible which could 
wve it a legal origin”; and J{. v. Bollett (1875), L. E. 10 Q,. B. 469, per 
Lush, J., at t>. 476 : “ It is not uecessair in pleading a custom to state how it 
origmated. It is suiRcient to allege the fact that it existed from timo imme- 
morial.” See also Ji. v. Fccleafield {Inhabita7it8) {\818), 1 B, Aid. 348; and 
lirocUehank v. Thompemt [190,3] 2 Cm 344, 350. 
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the Crown incorporating by charter the persons who are to enjoy 
the right (u). 

The doctrines of prescription and custom are on quite different 
footings as regards the necessity of inquiry into the origin of rights 
alleged to exist under them respectively. In order that a claim by 
prescription may succeed, the right which is alleged to exist must 
be such as could have formed the subject-matter of a grant (a) ; 
whereas the subject-matter of a custom need not have been 
capable of being created by an ordinary deed of grant (/>). 

441 . If a custom is proved to have in fact exisicd in 1189(c), i.e., 
the first year of the reign of Richard I., and to have continued 
ever since ; or, if it be shown that it has existed for a number of 
years, and the circumstances are such as to raise the presumption 
of its existence from the remoter era, and no evidence is forthcoming 
to rebut this presumption, inquiry into the origin of the custom is 
wholly unnecessary for the purpose of establishing the custom. 
For no evidence would be admissible for the purpose of showing 
that the origin was, in fact, prior to 1189, and was, in fact, wrongful. 
The doctrine of prescription, using the word in the widest sense, 
in such cases precludes any question as to the validity of tlie 
custom (d), provided only that it be not unreasonable (c). The 
discovery of the actual origin of a i)ractico which is relied upon as 
proving the existence of a custom may, liowovcr, be effectual to 
show that the custom did not, in fact, exist. Thus, if the habit can 
be shown to have originated in wrong, or usurpation, or in some 
unreasonable manner (/), or to have owed its origin to an invalid 
grant ( 7 ), or to have first existed subsequently to the year 1189 (/t), 
the presumption raised by proof of the enjoyment of the alleged 
custom in more recent times will bo rebutted and the alleged custom 
will fail. Judicial authority has not been entirely unanimous in 


(u) See A.~G. v. Wriffht, [1S97] 2 Q. 13. 318, 0. A., as an examplo of a caso 
whore the evidence authorised tlio presumption of a grant from the Crown or 
of a grant from persons who took under the Crown. 

(a) Lochwoiid v. Wood (IS-ll), G Q. 8. 60, Ex. Ch.,pcr Tindal, C.J., at p. 01: 
“ In the case of proscription, which founds itself upon the prosuTnptiou of a 
grant that has been lost by process of time, no proscription can have had a 
legal origin when no grant could have been made to 8U]*port it ” ; and see title 
Easements and Pkofij’s A Pkendhe. 

(h) Rowlea v. Mason (1612), 2 llrowul. 192, per Coke, C.J., at p. 398; 
“ Nothing may be good by prescription, but that which may have beginning 
by grant, . . . custom holds place in many cases, which cannot be by grant ” 
And see QateuumPa Oaae (1007), 6 Go. Bep. 59 b. 

(c) The year 1189 is regarded in law as the commencement of legal memoi-y. 
See the judgment of Lord Blackburn in Dalton v. Jngua (1881), 0 A pp. Cas, 
740, at pp. 810, 811. 

(d) Bedh v. Beard (1607), 12 Co. Hop. 4, 6 

(e) See p. 224, ante, 

(/) See Tyaon v. Smith (1838), 9 Ad. & El. 406, Ex. Oh., per Tindal, O.J., 
at p. 422. 

m Lockwood V. Wood^ anpra. 

{h) SoeSimpaon v. Welfa (1872), L. B. 7 Q. B. 214, wheio an alleged custom 
to erect stalls for the hiring of labourers at certain statutory sessions held 
under the Statutes of Labourers was defeated by showing that the first of these 
statutes was passed in the reign of Edward III. 


Sect. 1. 
Creation 
and Origin. 


Legal 

memory. 
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SECT. 1. holding that a possible origin for an alleged custom is not a necessity. 

Creation Tliis can, however, probably be traced to the similarity which a 
and Origin, claim by custom bears to a claim by prescription, and to the fact 
that in the latter case it is essential that the possibility of a legal 
origin be proved (t). 

Pi oof of user. 442 . The length of time during which user or enjoyment of 
rights alleged to exist by custom, that is to say, the existence of 
the custom, must be shown depends upon the circumstances of 
each case; but as a general rule proof of the existence of the 
custom, as far back as living witnesses can remember, is treated, 
in the absence of any sufficient rebutting evidence, as proving the 
existence of the custom from time immemorial {k). Evidence of 
the existence of an alleged custom for a period of twenty years may 
be sufficiont to warrant the court in finding as a fact the existence 
of the custom from time immemorial (0> 

Sect. 2. — Enjoyment, 

Enjoyment. 443 . The enjoyment of a right claimed to exist under an alleged 
custom must be enjoyment “ as of right ” in order that such enjoy- 
ment may support the claim (wt) ; that is to say, all acts which it 
is alleged wore committed under and by virtue of the custom in 
order to establish the custom must have been done without violence, 
without stealth or secrecy, and without leave or licence asked for 
and given, either expressly or impliedly, from time to time (a). 


(») MilU V. Colchester Corporation (1867), L. li, 2 0. P. 476, per Willes, J., 
at p. 487 : “Wo are well convinced of the convenience and the juetice of 
nphulding ancient custom when it could have had a legal origin. Wo are aware 
that wheio such oiigin can bo assigned it is not for us to argue upon the 
jiiuticular rousons for the custom” ; Bryant v. Foot (1867), 7 B. & S. 720 , per 
Blackhuiin, J., at p. 740; Elwood v. Bullock (1844), 6 Q. B. 383, |>cr Lord 
Denman, C.J., at p, 411; London and North Western' Bail. Co. v. Fobbing 
Levels Heirers Ci/mnnss toners (1896), 76 L. T. 629 ; Edwards v. JenkinSt [1896] 
1 Ch. 308, per Kekewich, J., at p. 312; Filch v. Bawling (1795), 2 Ily. Bl. 394, 
per IIeath, j., at p. 399. 

(fr) See Jenkins v. Harvey (1836), 1 Or. M. & 877, per Pa,uke, B., at p. *^.94 ; 

Brocklelmdt v. Thompson^ [1903] 2 Ch. 344, per JOYCE, J., at p. 360 ; 
ILammeritm v. JLmey (1876), 24 W^. B. 603, per Jessel, M.B., at p. 604; and 
p. 237, post. The periods during which living witnesses have been able to 
testify as to the existence of customs, and whiim have been held sufficient to 
raise the presumption of existence of the custom from time immemorial, have 
varied greatly m different cases. Thus, the testimony of witnesses extended 
over upwards of seventy years m Mercer v. Denne, [1905] 2 Ch. 638, 0. A., and 
in denliins v. Harvey (1835), 1 Or. M. & B. 877. 

(0 B. v. Joliffe (1823), 2 B. & 0. 54, per Abbott, C.J. : "A regular usage 
for twenty years, not explained or contradicted, is that upon which many 
public and private rights are held, there being nothing in the usage to contra- 
vcnc the public policy ” ; Brocklebank v. Thorrmson^ Sttpro, at p. 360. 

. (to) Oo. Litt 113b: “Both to customs and presenptions, these two things 
are incidents iiisepai able, viz., possession or usage, and time. Possession must 
have three qualities : it must be long, continual and peaceable.” 1 Bl. Com, 
pp. 76, 77: “To make a particulp custom good it must have been peace- 
able, and acquiesced in; not subject to contention and dispute. Por as 
customs owe their origin to common consent, their being immemorially dis- 
puted, either at law or otherwise, is a proof that such cemsent was wanting.’* 

(«) Mills V. Colchester Corporation^ wpra, per WxtXES, J„ at p, 486. 
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If the acts of user or enjoyment relied on to support a claim under 
an alleged custom are acts done in pursuance of some licence, those 
acts will not support the claim. An alleged custom for a person or 
persons to obtain a licence to do some act admits the necessity of 
obtaining such a licence : this shows that the alleged custom is 
founded on a long series of acts which were only enjoyed pre- 
cariously, and not as of right : consequently the user will not 
support the alleged custom (o). 

444 . It is not essential that the user or enjoy mont of a right be 
a continuous enjoyment without interruption, for any amount of 
non-user will not of itself extinguish a custom which actually 
exists (p). The elTect of non-user, as against persons seeking to 
establish an alleged custom, is to raise a strong presumption that 
there never was such a custom as that alleged ; for where the 
enjoyment of alleged rights has been interrupted and the inter- 
ruption acquiesced in fora great number of years by those interested 
in upholding those rights, there is a strong presumption that those 
rights were never enforceable (q). The same considoratious do 
not, however, apply when it can be shown that the non-user was 
accidental or due to natural causes (r). 


►See also Muntgomene tfe Co., Ltd. v. Wollace- James, [1901] A. 0. 73, at pp. 31, 
82. 

(o) Mills V. Colchester Corporation (1867), L. E. 2 0. P. 476, wlioro a custom 
was alleged that a cc^rporatiou of an ancient borough Itad of riglit hold yearly 
tjourts, and at such courts granted a licence to dredge oysters iji a tishery for 
the ensuing oyster season to every oyster dredger inhabiting the borough who 
had scivod an apprenticeship of seven years to any oyster dredger licensed by 
the corporation. The custom was not established. 

The principle in the text is distinguishable from that which admits of customs 
existing, whereby persons are entitled to do ceitain acts in oonsideiution of 
making some piiMuent for the privilege. Soo, for instance, Tyson v. South 
(18 J8), 0 Ad. & Jil. 406, Ex. Ch., whore a custom to on tor the laud of anutJier 
at certain times, and to erect booths upon it, paying a certain sum to the 
owner of the soil, was held good; Elwood v. Bulloch (1844), C Q. 13. 383 (a 
similar custom, subject to the payment of a reasonable conipousation to the 
owner of the soil). The principle refers to the acts of enjoyment by which 
it is sought to establish the existence of a custom ; the cases last cited aio 
instances whore the custom itself, as distinguished from the acts of enjoyment, 
involves a mutuality of benefit. 

(p) See Scales v. Key (1840), 11 Ad. & El. 819, where a custom was 
held to exist in 1831, although no exercise of a right under it h.id been 
shown since 1689. liord Denman, O.J,, said, at p. 623: “The finding of the 
jury, that the custom had existed till 1 689, was the same in effect as if they 
nad found that it had existed till last week, unless something appeared to show 
that it had been legally abolished.” See also 1 Bl. Com. 77 : “An interruption 
of the possession only for ten or twenty years will not destroy the custom ; it 
only becomes moie difficult to prove.” Co. Lit. 114 b: “ As to by what moans 
a title by custom may be lost by inieiruption. It is co be known that the title, 
being once gained by custom, cannot be lost by inteixuptiou of the possession 
for ten or twenty years, but by interruption in toe right.’* 

(q) See Harnmerton v. Homy (1876), 24 W. E. C03, per Jessel, M.E. See 
p. 282, ante. 

(r) See Mercer v. Denne, [1904] 2 Ch. 534, affiimed, [1905] 2 Ch. 538, 0. A. ; 
where the land claimed to be affected by an alleged cubtom had for many 
years b^n oovored by toe sea. EajiwslIi, J„ said, at p. 556: “The mere 
non-user during the period that the sea flowed over the spot is immaterial, for 
it was no interruption of the right, but only of the possession.” 
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445. The nature of the right enjoyed, and also the extent of 
the land over which it is exercised, are capable of reasonable modi- 
fication and extension. Thus, in the case of a custom to carry on a 
trade, the nature of the trade may vary with the advent of improved 
methods, or, in the case of a custom to play games on a close of 
laud, the nature of the games played may vary with the prevailing 
fashion (s). 

So, also, where land is gradually added to other land which is 
subject to a particular custom, as by the gradual retrocession of 
the sea, the land thus added becomes subject to the custom to 
which the other land is subject, notwithstanding that this accretion, 
or part of it, has taken place since the commencement of legal 
memory (0. The accretion will be treated as if it had occurred 
before 1189 (a). 

Sect. 2.— Proof. 

446. All customs of which the courts do not take judicial 
notice must bo clearly proved to exist — the onus of establishing them 
being upon the parties relying upon their existence (b). Evidence 
to prove a custom must not only bo consistent with the custom which 
is alleged, but must also prove a custom which is no wider than that 
alleged. If the evidence tends to prove a custom wider than that 
which is alleged, the party seeking to establish the custom is not at 
liberty to adopt part only of the ovideuco and to reject the rest (c). 


(fl) Afeicer v. [1U05] 2 Ch. 5.’^8, U. A., at p. 081 ; Lmdon Corporation 

V. Vatutcre (1700), 12 jSiIuil. Hop. 270, whoro lIoT/r, J., said, utp. 271 : “ Qonoral 
customa may bo extended to new things winch are wilhiii the leason of thoae 
customs ” ; Cate (1595), 6 Co. Hep. 82, 88, where a custom of 

Loudon that the executor of a citizen could be sued for the debt of the citizen 
after his decease was held to extend to the administrator although uo action 
could bo brought against administrators before stat. (1357) 31 Edw. c. 3, c. 11 ; 
and see Z>.yce V. //a^ (1852), 1 Macq. 305, 312, II. L. ; and London and North 
Western Jtml. Co. v. Fobbing Levels ISewere Commissioners (1896), 76 L. T. 629, 
at p. 632, where it was hold no answer to an allegation of a custom to repair 
sea walls that the particular walls had not been built for more tli.m thirty or 
forty years as the custom to keep up some sort of defence against the sea may 
have existed before, and p. 242, poet. 

(i) Mercer v. Denne. [1904] 2 Ch. 534, a case where a custom was alleged for 
fisnei’men to dry their uotson certain land which was shown to have been formed 
by tbe gradual rolirement of the sea. Eahwelt., J., after referring to the 
judgment of Lord Chelmsfokd in A,-0. v. Chamhers (1859), 4 Do Gr. & J. 65, 
said, at p. 559 ; “This reasoning applies with equal force to the persons entitled 
to exercise rights o\er a piece of land adjoining the sea. If it is w'ashed 
away, their rights aio gone. If it increases tlicir rights ought to extend over 
the increased area: It is said that it would bo absurd to apply this to a case 
where the sea has receded for a mile or more ; but thi.s is not the case. If there 
was now a mile or more of such accretion, it would hardly bo possible to find 
evidence of actual user, oyer more than the fringe near the sea, and the extent 
of the custom could bo limited by such user ; or, even if any such user could 
be shown, the landowner's right of fiee enjoyment would only be limited 
by a reasonable exercise of customary rights, and it would probably be held 
unreasonable to insist on drying nets over a large tract of land.” 

i a) Mercer v. Denne^ supra, per Parwell, J., at p. 659. 
bj MouU V. llalhday, [1898] 1 Q. B. 125, per Channell, J., at p. 129. 
c) ILammerton v. Iloney (1^'6), 24 W. R. 603, per Jessel, M.E., at p. 604. 
Bee Farquhar v. Newbury Mural Counctlf [1909] 1 Ch. 12, 0. A. ; and p. 228, 
ante. 
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447. In proving an immemorial custom, the usual course taken 
is to call persons of middle or old age to state that in their time, 
usually at least half a century, the custom has always prevailed (rf). 
This is considered, in the absence of countervailing evidence, to 
show that the custom has existed from all time. There are two 
sorts of countervailing evidence. First, other old persons may be 
called to show that there was an interruption during the period 
spoken of by the first set of witnesses ; secondly, evidence may be 
given that, from the nature of the case, it was quite impossible 
that such a right should have existed from time immemorial, or that 
there is some legal difficulty or obstacle in the way which makes 
the alleged assertion of the right incompatible with the law of the 
country (c). Whether the evidence supports the custom as alleged 
or not is a question of fact for the jury, or, if the court is exercising 
the functions of a jury, for the court (/). A custom possible in law, 
being reasonable and otherwise fulfilling the requisites of a good 
custom, may be established by very slender evidence (^). 

448. The court will take judicial notice of local customs of 
descent (h), and of the customs of tho City of London when they 


(tf) TIammerton v. Honey {IHIG), 21 W. P, 603; seo also Lanclihnry v. fiorfc, 
[1898] 2 Ch. 120, ICEKiiWicjr, J., at p. 12J. 

(c) Ilainmei'ton v. Honey ^ supra, per Jessel, M.E., at p. 604 ; see also Mercer 
V. Denne, [1904] 2 Oh. 534, jjer Pauwell, J., at pp. 655, ooG ; Bastard v. fitnith 
(1837), 2 Mood. & 11. 129, per TiNDAL, C.J., at p. 136. 

Eor tho methods of proving customs, and tho relativo values of the 
eourcos of proof, poo tho folio-wing cases: — It, v. Johffe (1823), 2 B. & C. 64 
(custom for tho steward of a couit leet to iioininato certain persons to tho 
hailiH, to be summoned on tho jury. Tho defendant proved that for rnoro than 
twenty years tho precept to the bailiff had always contained a hst of persons 
whom the steward directed him to summon as jurors. No evidence was given 
for tho Crown <o show that any other practice had ever prevailed in tho borough. 
The court hold that slight evidence, if un contradicted, was cogent evidonco); 
Bastard v. Smith, supra; Bremner v. Hull (1866) L. 11. 1 0. P. 748 (a custom 
ae to the appointment of churchwardens); I/ammcrton v. Honey, supra, 
where an alleged cu-itom for the inhabitants of a hamlet to use a green for 
the purpo.ses of recioation and amusement was held not proved; it was 
admitted that after twenty years of disuse of tho alleged custom, the strictest 
possible evidence of tho custom must he adduced; lirocldebank v. Thompson, 
[1903] 2 Ch. 344, where a customary church way in favour of the inhabitants 
of a palish was held pioved upon evidence which failed to prove a similar 
manorial custom ; Mercer v. Dnive, [1905] 2 Ch. 538, C. A. ; Ramsgate 
Corporation v. JMUmy (1906), 22 T. L. II. 369, whore an alleged custom for the 
inhabitants of Ramsgate to place chairs on the seashore was held not proved ; 
Hough V. ClarJe (1907), 23 T. L. R. 682, p. 683; Fitzhardinge {Lord) v. Purcell, 
[1908] 2 Ch. 139 ; Farquhar v. Newbury Rural Council, [1909] 1 Ch. 12, C. A. 
(/) Bremner v. Hull, supra, at p. 768. 

{g) Johnson v. Clark, [1908] 1 Ch. 303, per Parkeii, J., at p. 309. 

(A) ReChenoweth, [1902] 2 Ch. 488 (the custom of gavelkind) ; 1 Bl. Com. 76 ; 
Clements v. Scudamore (1701), 2 Ltt. Rajun. 1024 (the custom of Borough 
English), per Iloi/r, C.J., at pp. 1025, 1026; “The common law takes notice 
of these customs of Gavelkind and Borough English” ; Crosby v. Hetherington 
(1842), 4 Man. & G. 933; Rider v. Wood (1855), 24 L. J. (cn.) 737, where it 
was hold that if the custom is alleged to be according to the tenure of Borough 
English, the court will take judicial notice of all tho incidents of this custom, 
but if the incidents of the custom only nro alleged, tho court will not go beyond 
the allegations; Payne v. Barker (1662), 0. Bridg. 18, cited in Rider v. Wood, 
supra, at p. 741. 
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skct. 3. hnvo been certified by the City Recorder (i) ; but alleged customs 
Proof * of Iho City which have not been so certified must be strictly 
proved (/c). 


Part III - Customary Rights in Alieno Solo. 

Sect. 1 . — In General. 

Uightsin 449. Riglils may exist by custom which may nlToct the owner- 

alienosoio. qJ which may be enjoyed by persona having no 

estate or iiitoicst in the land {1). Such rights partake of the nature 
of casements, and are in otlcct ^uasi-easemonts {in). They are not 
ea.‘<ements proj)er, inasmuch as they are generally enjoyed by 
classes of persona the members of which are continually changing 
and are continually fluctuating in number, so that they could not 
eo nomine take a grant of such rights ; for unless rights in alieno solo 
be such that they are capable of being granted to and released by 
the persons enjoying them, they do not amount to easements (w). 

In order that a right in alieno sol>'> (amounting to a quasi- 
easement) claimed to exist under an alleged custom in favour of an 
undefined and fluctuating body of persons may be valid and enforce- 
able, it must be certain (o) and reasonable (p), and generally conform 
to the requirements of customs already referred to {q). 

Sect. 2 . — Profits a prendre. 

Projifs d 450. If a right in alieno solo amount to a jo’ofit d prendre it can- 

pretuhe. be claimed under an alleged custom ; for no profit d prendre can 

(/) Chacey. /iox (1700), 1 Ld. Rayin. 4R4; Crosby v. Helhen'nglon (18-12), 4 
Man. & G. 9;i8 ; B7uin v. Knott (1843), 12 Sun. 430, atpp. 453 ei scq. ; Blacguiere 
V. Hawkins (1780), 1 Doug;, (k. b.) 378. 

{k) Stanton v, Jones (1770), 1 Doug. (k. b.) 380, n., per Lord Mansfield. Soo 
also Pulling, Customs of tho City of London. 

(f) Thus tho inhabitants of a yill may have a right by custom to dunce 
upon a particular close belonging to an individual (Abbot v. Weekly (load. 1 
Lev. 176) ; the inhabitants of a township may under a custom enjoy a right to 
enter another’s land and take water from a spring {liace v. Ward (1855) 4 
E. & B. 702) ; tho fisherman inhabitants of a parish may have a customary 
right of spreading and drying their nets on the land of a private owner (Mercer v. 
Penne, [1905] 2 Oh. 533, C. A.) ; persons carrying on the trade of victuallers 
may by custom erect booths on another’s land at the time of a particular fair 
(Tyson y! Smith (1838), 9 Ad. & El. 400, Ex. Oh.) ; the fioeruen of a city may 
enjoy a custom entitling them to hold horse-races on land belon^ng to a 
private individual (Mounsey v. [smay (1865), 3 H. & 0. 480) ; the inhabitants of 
a parish may erect a maypole and dance round it on the land of a private 
owner {Hall v. Nottingham (1875) 1 Ex. D. 1) ; and see Batten y. Gedye (1889), 
^41 Oh. D. 607, and Broeklebank y. Thompson, [1903J 2 Oh. 844 (cases relating to 
parishioners’ rights of way to a parish church). 

{m) Broeklebank v. Thompson, SHjtra, per JOYCE, J., at p. 348; Constable y. 
Nicholson (1863), 14 0. B. (n. s.) 230, per WiTXES, J., at p. 240. 

(n) See title Easements and Profits A Pbendub. 

(«) Broadbent v. JVdks (1742), Willos, 360 ; Carlyon v. Loveriiig (1857), 

1 II. & N. 784, at p. 800. 

{p) Broadbent v. Wilks, supra; Rogers y. Taylor (1857), 1 H. & N. 706. 

{<;) Carlyon v. Lovering, supta, per Watson, B., at p. 800. 
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be claimed by custom (r ) ; nor can there be a right to a a 
prendre in an undefined and fluctuating body of persons (s). 

The foregoing proposition that rights in alicno solo cannot be 
claimed by custom is subject to a very important exception in the 
case of the rights of commoners, copyhold tenants and other tenants 
of manors, to rights of common and other manorial rights (a). 

451. The chief reason why a profit a prendre cannot be supported 
by custom in favour of an indefinite and fluctuating body of 
persons is, that were such a right recognised the result would be 
that the subject-matter of the right would soon become exhausted (h ) ; 


(r^ Gnuuteud v. Marlowe (1792), 4 Term Hop. 717 (an alli'gorl custom for 
the inhabitants of a pariah to have common of pasture), per Lord Kex YON, 0. J„ 
at p. 718 : “ There may be a custom for an easement, as a right of way in a/ieno 
solo; but for a profit d prendre, the party must proscribe in a que estate*’; 
Hardy v. Jlollyday (1765), cited by Buller, J., in Orimstead v. Marlowe, supra, 
at p. 718 ; Davies' Case (1688), 3 Mod. Rep. 246, where it was held there could not 
bo a custom for tenants of a manor to fowl in the warren of another, fowling 
being a profit d prendre ; Gaieward's Case (1607), 6 Co. Rop. 59 b ; Hockey v. 
Huygens (1631), Cro. Car. 220; Jiace v. Ward (1855), 4 E. & R. 702 (a claim by 
custom of a right to take wsi ter from a spilng), per I^ord (Umi'ukll, C.J.. at 
p. 709 : “This is no part of tbo soil, like sand, or clay, or stones; nor the 
produce of the soil, like glass, or turves, or trees. A right to tako those by 
custom, claimed by all the inhabitants of a district, would clearly bo bad ; foV 
they all come under the category of profit d premh e, being part of the soil or 
the produce of the soil ; and such a claim, which might leave nothing for tho 
owner of the soil, is wholly inconsistent with the right of property in tho soil ” ; 
A.~G. V. Mathias (1858), 4 K. & J. 579, per Byles, J., at pp. 590, 591 ; City of 
London Commissioners of Sewers v. Olasse (1872), 7 Ch. App. 456, per James, 
L.J., at p. 465; Jllyood y. Gtbson (1876), 34 L. T. 883, at p 884; H/eirelt 
V. Tregonniny (1835), 3 Ad. & El. 654, per Paiteson, J., at p, 675 ; Brand v. 
Lipscomhe (1854), 4 E. & B. 713, n; Pitts v. Kinysbrulge Highway Board (1871), 
19 W. R. 884 ; JAoyd v. Jones (1848), 6 0. B. 81 (an alleged custom to take 
fish from a rivor), per Wilde, C.J., at p. 89; Constable y. Nicholson (1863), 
14 C. B. (n. S.) 230, at pp. 239, 240, 242 ; Chilton v. London Corporation (1878), 
7 Ch. D. 735, Mdiore an alleged custom for the inhabitants of a parish to 
lop branches of trees growing on the waste lands of a manor was held bad ; 
T)e la Warr (Earl) v. Miles (1881), 17 Ch. D. 535, 0. A., at p. 677 ; Tilbury v. 
Sylva (1890), 45 Ch. I). 98, 0. A., at p. 107 ; Fifzhardinge {Lord) y. Purcell, 
[1908] 2 Ch. 139, at p. 163 ; Goodman v. Saltash Corporation (1882), 7 App. 
Cas. 033, where a claim of right in the free inhabitants of a certain borough 
to flsh for oysters was upheld as arising from a trust declared as a condition 
of a grant of a several fishery to the corporation; Lord Cairns at p. 648 
expressly declined to base the right upon custom, saying: “ I think it to bo 
clear law that while you may by custom claim an easement to be enjoyed 
over tiie land of another, you cannot by custom claim a ferofit d prendre in 
alieno solo*’ ; see also Chesterfield v. Fountains (1895), cited [1908] 1 (^h. 243, n. 
And see title Easements and Profits A Prendre. 

(«) City of London Commissioners of Sewers v. Olasse, supra, per Jambs, L.J., 
atp. 465: “Of course it is settled and clear law that you cannot have any 
right to a profit d prendre in alieno solo in a shifting body like the inhabitants 
of a town or residents of a particular distriot.” 

(a) See Hardy v. Hollyday (1765), cited by Bdller, J., iuGrimstead v. Marlows^ 
§wpra, at pp. 718, 719, where it is said that where a profit is to be claimed out of 
another man’s soil, it must b® alleged by way of prescription and not by 
custom, unless in the case of a copyhold tenant against his lord. Manorial 
customs and rights of common are not dealt with under this heading. For 
right s of this kind see titles Commons, Vol. IV., p. 441; Copyholds, 
Voi. vni., p. 3. 

(5) R(we V. Ward, supra, per Lord Campbell, O.J., at p. 705. 
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and the owner of the land subject to the right would be wholly 
de2)nved of the ordinary incidents of ownership (c). For no release 
could ever be obtained of the rights from such bodies of persons, 
inasmuch as they would be incapable, from their very nature, of 
granting a release; and the land would continue subject to an 
unreasonable burden in perpetuity (d). Moreover, the number of 
persons composing such a body as the inhabitants of a particular 
district might increase to any extent, and thus soon cause the 
destruction of the subject-matter of the custom (f’). Upon this 
priricii)lo any alleged custom whereby a right is claimed to take and 
carry away any portion of the soil(/), or to take anything in the 
nature of the fruit of the soil from the land of another person, 
is held to he void (g). 


(c) As to rights to lake a proJit d pretidrein favour of undofinod and fluctuating 
bodies of portoiiB, under tlio uoctiiiio of a presumed or actual ginut from the 
Crown, ace WiHinyafe y. Alaitlund (1800), L. 11. 0 Eq. 108; Chilton London 
Corporation {181H), 7 Gh. D. 735, per Jkssel, M.R., at p. 743 ; Rivers {Lord) 
V. Adams (1878), 3 Ex. 1). 301, per Kei.ly, C B., at p. 30.), As to rights of this 
kind in favour of such j^oisous as raeinbors of a ]>ro8Uincd or actual corporation, 
800 Free Fishermen of Faversham Company ;1R87), 30 Cli. E. 329, C. A.; 
Mellor V, Spaieman (1009), 1 Wms. Saund. 313, it p. 310 a ; l\trnj v. Thomas 
(1850), 5 lOxch. 37 ; Ikadsworth v. Torkiinjton (1811), 1 Q, B. 782. As to rights 
of this kind being supported under a presumed charitable trust, soo Goodman v. 
Saltash Corporati(/n (1882), 7 App. Cas. 633. 

(d) A,~0. v. Mathias (1858), 4K & J. 579, per Byles, J., atp. 591 : “ It is an 
elementary rule of law that a jtrofit d prendre in another’s <‘Oil <'auiiot bo claimed 
by custom, for this, among other reasons, lliat a man’s soil might thus bo 
subject to tho most grievous burdens in favour of succossivo multitudes of 
persons like tho inhabitants of a parish or other district, who could not loleaso 
tlio right.” For other reasons for tho rule in tho text, see Uatnva) d's Case ( 1 607), 
6 Co. Hep. 69 b, at 60 a; Itivers {Lotd) v. Adams^ supra, per Kelly, C.B., at 
p. 364. 

(e) Rivers {Lirrd) v. Adams, sujira. Kelly, C.B., said : “ It might also be 
added in relation to such a right ns is claimed in the present case that mere 
inhabitancy is capable of an increase almost indefinite, and if the right existed 
in a body which might bo increased to any number, it would necessarily lend 
to tho destruction of the subject-matter of the custom. There cannot therefore 
bo such a custom”; and see Fitzhaidinife {Lvrd)Y. Purcell, [1908] 2 Ch. 139, 
pet' Parkeh, J., at p. 163 ; Davies* Case (1688), 3 Mod. Hop. 24(*. 

(/) Consiahle v. Nicholson (1863), 14 C. B. (n. s.) 230, where claims by the 
inhabitants of a particular township and by the overseers of tho highways 
of the township to a right of ontoriug another person’s land, being tho seashore 
between liigh and low water mark, and of digging and carrying away gravel, 
sand, stones, cobbles, ballast, seaweed, and other materials for ropaii-ing the 
highways in tho township failed, on the ground that, so far as the pleas were 
capable of 'being construed as justifying under a custom, such custom would bo 
void, being a claim to a profit d prendre in alfeno solo. See also Rlewett v. 
Tregonning (1835), 3 Ad. & El. 554 (alleged custom bestowing a right to 
enter anotiaer’s land and to take and carry away sand which had been drifted 
on to the land by the wind held bad on the ground that tho drifted sand 
was indistinguishable from the soil); Pitts v. Kingshridge Highway Board 
(1871), 19 W. H. 884 (alleged custom for the inhabitants of a parish to take 
shingle from the property of a private owner in order to repair the highways of 
the parish hold bad as amounting to a profit d prendre in alieno solo) ; Hough 
T. Clark (1907), 23 T. L. B. 682 (alleged custom in a parish for inhabi- 
tonts to uedge and take gravel and sand for public and private use in the 
parish from the bed of a river) ; City of London Commissioners of Sewers v. 
Qlasse f 1872), 7 Ch. App. 466, per James, L. J., at p. 466. 

(y) Rivers {Lord) v. Adams, sujira (a claim by the inhabitants of a parish 
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An alleged custom which would destroy the subject-matter of sbot. 
the right would be unreasonable ; and since no unreasonable custom Profits 
can exist, such a right would be void (h). prendre 

Sect. 8. — Rights of Recreation* 

452. A large proportion of the rights existing by custom Rights ot 

soh are rights of entering another person’s land and of using it for rccieation 
the purposes of recreation. Such rights may be claimed by custom 
by all tbe inhabitants of a parish (t), township {j), town (A*), vill (/), 
or manor (wt), or by the freemen of a city (?i). But a right 
to enter another’s land for the purposes of recreation under an 
alleged custom can only exist if it be in favour of a particular 
class of persons. Such a right cannot exist by custom in favour of 
the public in general (o), nor in favour of all j^ersous who for the 
time being happen to be in a particular district (p)- 


of a right by custom to cut and tnko fagots or baskets of the uiulorwood 
growing upon anotlior’s land); Chilton v. London Corporation (1878), 7 Ch. I). 
735 (an aJIegod custom for the inhabitants of a paiibh within tho anilivt 
of a mauor to cut and lop tho boughs and branches of tlio trees giowing 
upon tho wasto lands of a forest in the ambit of tho manor, for use as 
fuel). Compaio, however, Ctwc (1639), Maich, 16, tiled iu Conatabltv. 

Nu'hohon (1863), 14 0. B. (n. s.) 230, at p. 236 (where a custom was said to be 
good to take rushes to strew tho floor of a chnich) ; WiiJ^ES, J,, in Constablf v. 
Nicholson, supra, at p. 237, said that the decision was not considoiod satisfactory 
even at that time. Soo also Bailty v. Stephens (1862), 12 0. B. (n. a.) 91 ; and 
p. 226, ante. 

Ui) Chnterjield v. Fvuntuine (1895), per Wills, J„ citt'd [1908] 1 Ch. 213. n. 

(?) Fitchx, Jtuwlivfi (1795), 2 lly. 111. 393 (a custom for all tho inhabitants of 
a parish to play at all kimls of lawful games, sports and pastmie.s in a jiarticul.ar 
close belonging to a private owner at all se.'isonable times of tho year at their 
free will and pleasure); JfaJl v. NoUivyham (1875), 1 Ex. D. 1 (a custom for the 
inhabitants of a parish to enter upon certain land and to erect a maypole 
thereon, and dance lound it and otherwise enjoy any lawful and innocent 
recreation at any time in the year on the land); and seo Warrick yf. Queen's 
College, Oxford (I870h L. It. 10 J'lq. 105, at p. 129. 

^yj Kace v. Word (1855), 4 E. & B. 702. 

(k) AhercTomhy v. Ferino]/ Town Commissmn-rs, [ltH)0] I 1. It. 302; and see 
Millechamp Johnson (1746), Willos, 205, n. (b), In which case, however, tho 
paiticular custom was held bad; but this wms upon tho gi’ouud that tho right 
which it was alleg' d to give, namely, a right for all tho inhabitants of a pai ticuiar 
town to enjoy the liboi% of playing at any rural sports, was too general and 
uncertain. 

(l) Abbot V. WeiUy (1665), 1 Lev. 176 (a custom for the inhabitants of 
a viil to dance in a particular close at all times of tho j ear at their fien will for 
this reel cation), 

(m) Coote V. Ford (1900), 83 L. T. 482. 

(n) Mounsey v. Jamuy (1805), 3 II. & 0. 486 (a custom for tho freemen of 
Carlisle to enter and hold luuso-races ou the laud of an individual ow-ior). 

(o) Bourke v. Davis (1889), 44 Oh. J). 110, where Kay, J., epcaking of a 
ri^t of recreation by custom, said, at p. 120: “ Such a claim is known to our 
law, but is carefully i-estrioted. It cannot exist as a right in tho public 
generally, but must bo confined to tho inhabitants of a particular district ” , 
see also Coventry [Earl) v. Willes (1863), 12 W, R. 127, per Cookbukn, O.J., at 
p. 128 (ineffectual claim of a customary light for tlie public to enter Newmarket 
Ueath at their free will and pleasure and to remain there a reasonable time for 
the purpose of witnessing horse-races). 

{p) Fitch V. Bawling (1795), 2 Hy. Bl. 393, where a plea of an alleged custom 
for all persons for the time oeing, being in the parish, to have the liberty and 
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453. When a right of recreation by exercising and playing at 
games, sports, and pastimes exists under a custom in favour of the 
inliahitants of a particular district, or in favour of some other class 
of persons, tliis right is not confined to the kinds of games, sports, 
pastimes, and recreations existing at the commencement of legal 
memory, namely, 1189 ( 7 ). Thus, a right for all the inhabitants of a 
parish to play at all kinds of lawful games, sports and pastimes, on 
another's land at all seasonable times of the year will justify an 
inhabitant playing cricket on the land (r), although it is reasonably 
certain that cricket was unknown until long after ths time of 
Kichard I. («). The question what is a seasonal)le time in such a 
case depends on tho manner in which the exercise of the right will 
affect the owner of the soil. Thus, a custom for all the inhabitants 
of a town to walk and ride over a close of arable land at all season- 
able times of the year will not justify any member of this class 
in exerci.sing such a p”ivilcge while tho corn is growing on the 
land ( 0 ; for a seasonable time does not mean any time con- 
vonieiit to the person using tho right, so as to extend to every 
period of good weather when it would be seasonable to ride out for 
tho purposes of health (a). It seems that a right of boating 
on a river for the purposes of recreation might be claimed by 
custom (b). 

Sect. 4. — Bight to Water. 

454. A right may exist by custom whereby tho persons who 
enjoy the riglit are entitled to enter upon the land of another 
person and to take water from the land (c). Such a right may be 
enjoyed by fluctuating and undefined classes of persons like the 
inhabitants of a parish {d), township (c), district (/), or of any 
particular place (q), and may bestow a right of taking water lying 
upon the land {h\ water issuing from a well or spring upon the 


privilogo of exercifing nnd plsying at all kinds of lawful games in and upon 
tiio locus in quo at all SMasoiiable timos was huld bad. 

{q) M freer v. Define, [190.')] 2 Ch. 638, 0. A. 

(r) Fitch V. Rawliny (1795), 2 Ily. lil. 393. 

(«) Mercer v. Jhnne, [1901] 2 Oh. o'di, per Fabwell, J., at p. 653, and on 
appoul, [1906] 2 Cb. .638, atp. 681. 

(<) Jiell V. Warden (1740), Willcs, 202. 

(o) Hid., per WiLLEs, C.J., at p. 205. 

(6) See tho suggestion made by Kay, J., in Bowrke v. Dai is (1889), 44 Ch. D. 
110, at p. '120, where, however^ no f>ucJ» custom was claimed. 

(t) lluce V. Ward (1856), 4 E. & B. 702 (a custom for all the inhabitants of 
a township to take water from a well for domestic purposes ) ; Manning v. 
Wasdah (1836), 6 Ad. & El, 758, per Patteson, J., at p. 761 (a right to water 
cattle and take water for culinary and other domestic purposes). 

{•!) Manning v. Wasdale, supra. 

' (e) Race V. Ward, supra. 

(/) ffarrop v. Hirst (1868^, L. R. 4 Exch. 43 (the district of Tamewater in 
the parish of Saddlewoith, in the West Riding of York). 

(y) Smith V. Archibald (1880), 5 App. Gas. 489, per Lord Blaoeburn, at 
np. 512, 613 (a claim by the inhabitants of a yillago, which was not a sepai’ate 
uorough or parish, to draw water from a well). 

(A) Manning v. Wasdalct supra; see, also, Botder v. Bristow (1476), Y. B. 
15 Edw. 4, fol. 29, A, pi. 7, cited in Bare v. Ward (1865), 4 E. & B. 702, 
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land(t), water falling from a spout (/c), or water flowing over the sm. 4. 

land (1), or even water falling from a spout in a public highway (m). Right to 

The right to take water from the land of another person, whether Water, 
the water be issuing from the land or be lying on it or flowing over it, 
is not regarded as a product of the soil or part of the soil ; and for 
this reason the right is not a right to a proJit d prendre^ which 
cannot be claimed by custom (w), nor is it a right of property (o), 
but is in the nature of an easement (p). 

In most, if not all, of the reported cases dealing with this right 
the water taken from the land of another person under a custom 
has been water required and utilised for some particular purpose 
and in a particular manner {q ) ; but as the right is in the nature 
of an easement and not a profit d prendre there seems to be no 
necessity that it should be so limited (r). 

Sect. 5. — Rights oj Way. 

455. A right of way may exist over the land of another by Rigiitsof 
virtue of a custom. Rights of way existing by custom are to be 
distinguished both from public rights of w'ay, or highways (s), which 
arise from the dedication of the soil by its owners to the use o*f 

at p. 710. The note (n) to p. 710 in the report of the laet-montioncil case, 
however, throws don))t upon the authenticity of Botelcr v. Brutow as an 
authority. Moreover, the word in the original Nonnan-French is “fount” 

(see p. 70G, which scorns to classify this case as an example under note (A’), 

{%) See, for instance. Pace v. JVard, supra (a custom^ to take water fioin a 
spring or -well upon a certain close belonging to an individual owner). 

(A) Iturrop V. Jlirst (1808), L. R. 4 Exch. 43 (a customary right for the 
inhabitants of a distiict to take water from a spout) ; and see note (A), supra. 

(J) Gaved v. Mailhi (1865), 19 C. B. (n. 8.) 732 (the right of tin bounders in 
Cornwall to take water flowing over their tin bounds). 

(m) llarrop v. Hirst, sujna. 

(n) See p. 238, ante. 

(o) Smith V. Archibald (ISSO)*, 5 App. Gas. 489, per Lord Bi.AOKBUnN, at 
p. 512; compare Weekly v. ITtWmun (1698), 1 L«l. Raym. 405, whore Blencowe, J., 
at p. 407, said : “ Inhabitants may have a custom to have pot water, which is 
an interest, and not barely an easement.” 

(p) Manning y. Wasdale (1836), 5 Ad. & El. 758, per Lord Lenman, C.J., 
at p. 763 : “ It is not consistent with ordinary language to call the taking of 
water a profit a ]jrendre; and per PATiESOW and Williams, JJ., at p. 764 ; and 
see Race v. Ward, supra. 

(q) Tlius in Manning y. Wasdale, supra, the water was for “culin/iry and 
other domestic purposes”; and for “washing and watering OJitlle ” ; in Race 
V. Ward, supra, the water was to be consumed in the inhabitants’ dwelling- 
houses, and the pleas were amended upon the argument by inserting the words 
“for domestic purposes ” ; in Uarrap v. Hirst, supra, the water was “for 
culinary and other domestic purposes to be used in ” the inhabitants’ dwelling* 
houses, “ for the more convenient use and occupation thereof”; in Uoteler v. 

Bristow (1475), Y. B. 15 Edw. 4, fol. 29, A, pi. 7, the water was “pwr faire 
manger et buyer ef touts necessaries ” ; in some of the older cases the water was 
said to be for the purposes of “pot water”; see Weekly v. Wildman, supra, 
per Blencowe, J., at p. 407. 

(r) Bm%th v. Archibald, supra, per Lord Bi^gkbuen, at p. 612, in which 
case no special purposes were denned for which the water was to be used. 

See, generally, as to water rights, titles Easements and riioriTS a Peendbe ; 

Wateks and Wateecoueses ; Watbb Suttly. 

(«) See title HianwAYS, Streets and Bridoes. 
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skct. 6. tJiQ public, and from private riglits of way which are easements 
Rights of properly so-called (t). A customary right of way is one which may 
be enjoyed by any member of an undefined and fluctuating body 
or class of persons (u). It is regarded as a private right of way in 
BO mucli as it exists only for the benefit of a limited section of the 
public, and it cannot be used under a claim of right by any person 
who is not a member of that body or class in whose favour it 
exists (.r). flights of way of this kind may exist in favour of the 
inhabitants of a parish (y) or a town (u), or probably of any 
other district sufficiently well defined to bo the local area of any 
customary right (b). 

ChurchwajB. 456. Qiiasi-easeinents existing by custom in favour of undefined 
and fluctuating bodies of persons generally take the form of rights 
of way, either simply (c) or in conjunction with some other 
ancillary right (rZ). A customary churchway is a gausi-easement 
of 111 is description (e). This is a right of way in favour of the 
parishioners to go to and from the parish church over the land of a 
private individual owner, and is enjoyed by the parishioners as a 
means of access to the parish church. Such a way can only exist 
by custom, and no landowner can dedii -ite a road with only such 
rights as tho public would have over a chiirchway (/). It arises 
from user from time immemorial and cannot now be created 
anew (y). A riglit of way to a parish church, however, is not 
necessarily a customary right of way belonging to the parishioners, 


(<) As to privato rights of way, bco title 1'Iasements ani> Promts k 
Prendre. 

(m) Onmstead v. Marlowe (1702), 4 Term Rep. 717, pr Lord Kenyon, O.J., at 
p. 718 ; Thrower's Case (1672), 1 Vent. 208 ; Batten v. Gedtje (1889), 41 Ch. L. 
607 ; Ih'orkhhank v. Thompson, [1903] 2 Cli. 344 ; Fartpihar v. Newlmri/ Rural 
Council, [1909] 1 Ch. 12, 0. A. See also Oateward’s Case (1607), G Co. Rep. 
09 b, at 60 b ; Co. Ijitt 110b; see also Gooddaif v. Midiell (lOOO), Cro. Eliz. 441 ; 
Taylor v. Devey (1837), 7 Ad. & El. 409; Grant Kearney (1823), 12 Price, 773 
(cases of customary rights of perambulation). 

(*) Urorklebtwk v. Thompson, [1903] 2 Ch 341, 348; Austin's C,se (1672), 
1 Vent. 189, where IIale, C J., said: “ If a way lend to a market, and vvore 
a way for all travellers, and did communicate with a groat joad etc. it xn a 

a ’lway; but if it lead only to a church, to a private house or village, or to 
s, tnero it is a private way.” 

(y) Jirocklebanh v. Thompson, supra; Batten v. Gedye, supra. 

{a) Oateward's Case, supra, 
lb) See p. 230, ante. 

(c) See, for instance, tho cases cited in note (c), in/ra, as to customary 
church wa^s. 

(d) Race y . irard (1805), 4 E & B. 702, where there was a customary right 
of way to a spring, with the ancillary right of taking water from it. See also 
the cases cited in tho next note. 

(e) As to churchways of this kind, see Thumer's Case, supra; Batten v. Gedye, 
supra ; Broclclebanlc v. Thompson, supra ; Farquhar v. Neivbui'y Rural Council, 
Sujyra; Bna Abr., 7th ed., Vol. IV., p. 216 ; Cm. Dig., 4th ed., Vol. III., p. 85 ; 
see also Oateward's Case, supra; Walter y . Mountague (1836), 1 Curt. 253; 
Austin's Case, supra; Co. Litt. 110 b. 

(/) Farquhar v. Newbury Rural Council, supra, per Oozens-Hardy, M.B,, 
at p. 16. See Poole y . Huskinaon (1843), 11 M. & W. 827; and title Highways, 
Streets and Bridges. 

iq) Farquhar y . Newbury Rural Council, supra, per Fr, ETCHER Moulton, L. J,, 
p. 19. 
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but may be a public highway (/<). Primd facie a custom in Skct. 5. 

reference to a way to a parish church is a parochial custom in Rights of 

favour of the parishioners ; and a customary clmrchway not for Way, 
the uso and benefit of the parishioners at largo would bo 
rare (?). 

Other instances of customary rights of way are connected with 
access to a market (k), or to common fields (/). 

457. An indictment will not lie for the obstruction of a right of Obstruction, 
way wliicli exists by custom (w). But any one of the persons 
composing the body or class in whose favour the customary right 

exists may maintain an action for nuisance if the way be obstructed, 
without showing special damage (n). 

458. A customary right of way, not being a public right of way, iiep.air. 
is pri?na fide repairable by the class or body of persons in wliose 
favour such right exists (o). 

459. Bights incident to the perambulation of a district by Perambu- 
inhalutfints at certain times of the year for the purpose of pi‘esorv- latious. 
ing the notoriety of tlio boundaries of the district form a tlistinct 

class of customary riglits of way (p). These rights of perambula- 
tion are peculiar in tliem.sclvos, inasmuch as tlmy are only exercised 
on rare occasions, sometimes only once a .year ( 7 ) or once in many 
years (/•)• Ijike other customary rights they must be shown to liave 
existed either actually or presumptively from time immemorial («), 
and may exist in favour of tlio inhabitants of a parish (t), 

(A) Reo Thiou'ir'a T'aw (1672), 1 Voiit. 208. 

( 1 ) liroiklehink v. Thompnon, [1003] 2 Ch. 314, at p. 331. 

(k) Gateward'a Case (1607), 6 Co. Jiop. 50 b : “ Acuiitoin that every inhabitant 
of a town shall have a way over land to a market ia good” ; see also Co. Jatt. 

110 b. 

{C) Amtiri's Case (1672), 1 Vent. ISO, ITale, O.J. 

(?n) Thron'er's Case, supra, where, speaking of a way to a church, IlALii, C.J., 
said: “If this wove alleged to ho communis via pedestris ad Ecdcsiam pro 
parochiania tlio iiuiictuK'nt would not ho good, for then Iho nuisanco would 
extend no fmther than the paiiahioncrs, for which they have their particular 
suits”; the way in this case was, however, hold to ho a higliwu}', and not a 
customary right of way. 

(n) Broikhhavk v. Thompson, supra, per Joyce, J., at p. 348 : “ An indict- 
meat will not lio for the obstruction of a church way, because it is in law a 
private and not a public way, and there are other distinctions, in particular 
that any oneoftho parishioners may have an action for nuisanco thcroin without 
showing special danuige.” 

(o) Thus in Austin's Case, su^ra, Hale, C.J., said: “ If it ho a public way 
of common right, the parish is to repair it, unless a particular peison bo 
obliged by pre.scription or custom. I’livate ways are to be repaired by the 
villas or hamlet, or sometimes by a particular person.” 

(p) For instances of custoinarv rights of way incident to perambulation, see 
Qofidday v. Michell (1595), Cro. Eliz. 441 ; Taylor v. Devey (1837), 7 Ad. & El. 409. 

{q) As, for instance, in Goodduy v. Michell, supra (a customary right of 
perambulation by the parishioners in Rogation Week) ; Grant v. Kearjtey (1823), 

12 Price, 773 (every Ascension Bay). 

(r) Taylor v. Devey, supra (Thursday in Rogation Week in every third 
year). 

(n) Grant v. Kearney, supra, per Hullocic, B., at p. 792. 

{t) Uaodday v. Michell, supra. 
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Sect. S. manor (a), liberty (h)^ hundred (c), or other similar district. Th^ right 
Rights of to perambulate parochial boundaries and to enter private property 
Way. for that purpose, and to remove obstructions which might prevent 
this from being done, is a notorious custom in all parts of Eng- 
land (d). But a customary right to perambulate boundaries cannot 
confer a right to enter any house in the particular district the 
boundaries of which are being perambulated under a customary 
right, unless it be necessary to enter for any purpose connected 
with the perambulation (e). 

Evidence suflicient to support an alleged customary right of way 
incident to a right of perambulating a parish will not necessarily 
support an alleged right of perambulating a liberty, for the 
boundaries of a parish and the boundaries of the liberty do not 
necessarily coincide (/). 


Part IV — Extinguishment of Custom, 

About ioTj of 460. Custom, being in effect local common law within the locality 

custom. where it exists, can only be abolished or extinguished in the same 
manner as other laws can be abolished, namely, by Act of 
Parliament (//). An Act of Parliament may abolish a custom either 


(o) Chesterjiehl {Loid) v. TTat'iis, [1008] 2 Cli. 307, 0. A. 

(t) <rr<ir/t v. Kearudj (1828), 12 Price, 773 (a claim to perambulate the 
boundaries of the Libcity of the Polls, and for that purpose to pass through 
tbo kitchen garden of Lincoln’s Inn). 

(<’) (Ihiaferjietd {Lord) v. Jlarria, supra, at p. 407, where, however, CozENS- 
TIaudy, M.Ii., said that a perambulation of a hundred is not usual, although 
lie saw no reason why a hundred as well as a parish or a manor should not thus 
liavo its bounds ascertained. 

id) Taylor v. Devey (1837), 7 Ad. & El. 409, jper Lord Denmas, C.J., at 
p. 415. 

{(•) See Taylor v. Devey, supra, per Lord Dknman, O.J., at p. 416. In this 
caso a cu.stom was alleged for tbo parishioners to enter and pass through a 
hou.so in tbo parish when pei ambulating the boundaries of the parish; but it 
was not pleadi'd that the house was on the boundary or that it was necessaiy 
to pass through tlio house when following the boundary. Upon this ground 
Iho custom as pleaded was held invalid in law. 

(/) Grant v. Kearney (1823), 12 Pi ice, 773, at pp. 790, 795. 

{y) Ilammerton v. Honey (18T6), 24 W. li. 603, per Jessel, hf.E., at p. 604; 
see also Farqnhar v. Newbury tlurdl Council, [1909] 1 Ch. 12, C. A., where 
theio was a way (which the plaintiff alleged was a customary churchway only 
in favour of the parishioners) over the plaintiff’s land to an ancient parish 
chuich. A former owner had, some sixty yoare previously, diverted this way to 
a small extent, and had converted it into a well-formed carriage road. It was 
held by the Court of Appeal that the plaintiff’s allegation could not be sup- 
ported,' inasmuch as the former owner could not be taken to have interfered 
with the customary way, except on the footing of enlarging such rights as 
formerly existed into a public highway; and see Jermyn's Gate (1623), Cro. 
Jac. 670, which decided that a custom for a vestry to appoint a parish clerk 
could not bo destroyed by a canon “that the parson of the church should have 
the placing of the clerk. ” 
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(/<) For instances where customs have hcon extinguished by the express 
provisions of an Act of rarliamont, see stat. (1G03) 4 & 6 Will. & Mar. c. 2, and 
stat. (1703) 2 & 3 Ann. c. 6, abolishing certain customs in the province of 
York affecting testamentary dispositions ; stat. (1724) 11 Qco. 1, c. 18, nbolish- 
mg sirnil.'ir customs exi.sting in the city of lyondon; stat. (ICOo) 7 & 8 Will. 3, 
c, 38, abolishing similar customs in the principality of Wales; stat. (1850) 
19 & 20 Viet. c. 04, abolishing customs in London and York as to distiibiitioii of 
intestates* property ; Municipal Corpoiations Act, 1882 (45 & 46 Viet. c. 50), s. 247. 

(t) Thus in Sa/lers* Co. v. Jay (1842), 3 Q. B. 109, it was held that a 
custom of London which allowed a person to obstruct his neighbour’s lights by 
building on an ancient foundation was abrogated by the Prescription Act, 
1832 (2|& 3 Will. 4, c. 71), s. 3, which enacts that when light has been enjoyed for 
twenty years without inteiTuption, the right thereto sliall be deemed absolute 
and indefeasible, any local usage or custom to the contrary notwitlnstanding; 
TruscoU v. M(rchavt Tatlors* Go. (1856), 11 Bxch. 856, Ex. Ch. (a decision to 
the same effect on the same custom) ; and see the judgment of Wir.r.ixKfs, J., 
at p. 865, where ho says that he thought that if tho onactmont in question hud 
stopped before it came to the non ohlanie ebause, it would not have abrogated 
the custom of London ; and see Leirester Corporation v. fiwgm (1833), 6 B. & 
Ad. 240, whero it was held that shitutes for permitting the general sale of 
beer by retail in England did not supersede a custom of a borough prohibiting 
anyone from carrying on tho trade of an alehouse-keeper in tho borough who 
was not a burgess. The custom of Tiondou as to light is not wholly abolished 
by the Pre-scriplion Act, 1832 (2 & 3 Will. 4, c. 71), but” it is abolished merely 
for the purposes of s. 3 of the statute {Perry v. Karnes, [1891] 1 (Jh. 058, pvr 
Chitty, J., at p. 607). See also Lanchbury v. Bode, [1898J 2 Ch. 120, whore 
an alleged custom for the owner of the groat tithes to keep a bull and a boar 
for the use of tho jiarishiouers was hold to have been impliedly oxtinguishod by 
the provisions of an Inclosure Act. The Act in question provided for the 
allotment of certain lands in satisfaction and discharge of the groat tithes. 
Kekewioh, j., hold that the burden of maintaining ^hese animals was not 
shifted to tho allottees of the land. As to tho effect upon a custom of an 
Order in Council creating a new parish out of part of tho parish where tho 
custom .obtained, soe Bremner v. Hull (1866), L. B. 1 0. P. 748 (a custom os 
to tho appointment of churchwardens). 

{j) Co. Litt. 115 a: “There is a diversity between an Act of Parliament 
in the negative and in the affirmative, for an afffrmative Act doth not take 
away a custom ; as the Statutes of Wills of 32 & 34 lion. 8 do not take awuy a 
custom to devise lands,” Coke further distinguishes between negative Acts of 
Parliament which are merely declaratory of the law, and affirm the iireviously 
existing common law, and negative Acts of Parliament which do not do so ; anil 
states wat a man may all^e a custom against the fonner and not against tho 
latter. This further distinction is obviously necessary ; for to say that a 
statute merely declaratory of the oonimou law, being expressed in negative 
words, should operate in looalities to which the common law does not apply, 
would be a direct contradiction. 

(*) Lmdon Oa^atirmY. B.(1848), 13 Q. B. 30, Ex. Ch., per Alderson, B., at 
p. 83, n. (d) : “ The words * negative ' and * affirmative * statutes mean nothing, 
^e question is whether they are repugnant or not to that which before existed. 


by express provision (h) or by the use of words whicli are incon- 
sistent with the continued existence of the custom (i). 

461. As a general rule, if the provisions of an Act of Parliament 
are repugnant to the continued existence of the custom, the custom 
will be treated as abrogated and destroyed, altboiigh the Act does not 
actually extinguish the custom by express words. And although 
the question whether the custom is destroyed or not has been said 
to turn on the question whether the statute is an affirmative or a 
negative statute (jl.this distinction appears to be merely one of the 
factors to be considered in determining whether or not the statute 
is repugnant to the custom (k). As a corollary to this rule, no one 
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can {ill(3ge a custom against an Act of Parliament (0, unless the 
cusloni be saved or preserved by another Act of Parliament (m). 

462. Where an Act of Parliament has, according to its true con- 
struction, embraced and confirmed a right which has previously 
existed by custom, that right becomes henceforward a statutory 
right, and the lower title by custom is merged in and extinguished 
by the higher title derived from the Act of Parliament (n), unless 
the Act of Parliament merely intended to confirm the right qua 
custom (o). So that where rights w'hich have formerly only existed 
by custom are embraced and confirmed by an Act of Parliamfent, 
which is only temporary in its operation, these rights will be 
extinguished upon the expiry of the period covered by the Act, or 
upon its repeal (p). 

But the elTect of an Act of Parliament which recognises^ the 
exislonce and validity of a custom may not operate to create new 
parliamentary rights in favour of the persons or classes of persons 
who might formerly have benefited by the custom. Such a statute 
may merely have the effect of sanctioning the validity of the custom 
qua custom, without merging the custom in the higher title by 
statute (q). Thus there are several cush-ms in London which have 
not only the force of a custom, but are abo supported and justified 
by authority of Parliament (?•). 

In determining how far an Act of Parliament has affected rights 
of this kind the whole Act must bo considered to see whether the 
rights given by the Act are intended to supersede the rights which 
previously existed (.s')* 

463. A custom is not destroyed by being embodied in a bye-law 

That may be moro ea.-iily shown when tho statute is negative than when it is 
niiirmativo, but tho question is tho same.*’ And see Loudon Cctrporation v. 
Jieriiardiaton (ICGl), 1 Ijov. 14, at ]>. 15 : “ The customs of London are of such 
force that tlioy shall stand against negative Acts of Parliament ..-Ipp/cion v. 
Stoiii/hton (lGo8), Cro. Car. 51G, where the couit inclined to the opinion that the 
custom of London was good as against stat. (1562) 5 Eliz. c. 4, s. 31, which 
foibade persons w cxoioiao any art otc. without having been apprentirod tr it : 
ami It. V. Jiaqshaw (1G34), Cio. Car. 347, 

(/) Co. Lilt. 115 a: “Pegiiluily a man cannot allogo a custom agalu t a 
statute, because that is matter of record, and is the highest x^roof and matter 
of ii'cord in law.” 

(m) Ibid. ; and see R. v, Jlayaha.j, aiipra. 

(7i) New Windaor ('orporatiou v. Taylor, [1899j A. 0. 41, per Jjord Davey, at 
p. 49 (a case on piescription). 

ip) Truicott V. Merchant 2'ailora* Co. (1850), 11 Exch. 855, Ex. Ch., per Cromp- 
ton, J., at p. 866 ; “It is said that the customs of London are parliamentary 
1 ights ; but they are, nevertheless, customs. The only oflcct of sanctioning 
them by statute is, that they ai-e lo be treated as good customs. The Legisla- 
ture did not mean to give parliamentaiy rights to Sie City of London, but only 
tliat the customs should be good qud customs, as sanctioned to that extent by 
Uxo liCgislaturo.” 

. ( ;») New Windsor Corporatiiyn v, Taylor, lupra. 

\q) See Trmeoit v. Merchant Tailors* Co., supra, per Crompton,' J., at p. 86G, 
whero it was hold that tho custom of London as to light liad been abrogated 
by tho Proscription Act, 1832 (2 & 3 Will. 4, c. 71). 

(r) City of London Case (1609), 8 Co. Rep. 121 b. 

h) Manchester Corporal^ v. Lyons (1882), 22 (Jh. D. 287, C. A., per Cotton. 
Tj.J., at p. 307 (dealing with an ancient franchise to hold a market which had 
formerly rested on prescription and not on custom). 
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of an ancient corporation («), nor by mere lapse of time, during Part iv. 
which no act of enjoyment has occurred. Thus, where a custom is Extinguish* 
shown to have existed at a period long past, the custom will be mentof 

held to be still existing, although no act of enjoyment can be shown Custom, 

since that period (a). 


Part V. — Nature of Usages. 

' Sect. 1. — Definitions. 

464. Usage may be broadly defined as a particular course of Usages 
dealing or line of conduct generally adopted by persons engaged in <lefined. 
a particular department of business life {h) ; or more fully as a 
particular course of dealing or line of conduct which has acquired 
such notoriety, that where persons enter into contractual relation- 
ships, in matters respecting the particular branch of business 
life where the usage is alleged to exist, those persons must be 
taken to have intended to follow that course of dealing or line 
of conduct, unless they have expressly or imjfiiedly stipulated 
to the contrary ; that is to say, that a rule of conduct amounts to a 
usage, if so generally known in the particular department of 
business life in which the case occurs, that, unless expressly or 
impliedly excluded, it must be considered as forming part of the 
contract (o). Usage in this sense must be distinguished from user 
or enjoyment in relation to incorporeal rights (d), and from the 
course of conduct of the persona interested under a particular 
ancient charter or other ancient document. In this last sense it is 
limited to the conduct of persons actually affected by the document 
in question, and may be referred to only for the pur[)Ose of showdiig 
the meaning of expressions which by reason of their antiquity 
have become obscure {e). 

{t) Shaiv V. Ptyy liter (1831), 2 Ad, & El. 312 ; and see Clark v. Denton (1S30), 

I U. &Ad. 92; Fazakerlei/ v. \V%lhhm- (1721), 1 Stra. 462; It. v. London {Chamber - 
lain) (1721), 8 Mod. liep. 267 ; London {Chamberlain) v. Compton (1826), 7 
Dow. & lly. (k. b.) 697. 

(o) Scales v. Key (1840), 11 Ad. & El, 819; and see p. 236, ante, 

{h) Eor judicial definitions of usages, or for passage-s from which the nature 
of a usage may be best ascertained see the following cases ; Hutton v. Warren 
(1836), 1 M. & W. 466, per Parke, Ji., at p. 476 ; Dashwood v. Mayniac, [1891] 

3 Oh. 306, 0. A., per Kay, L.J., at p. 370 ; Lewis v. Marshall (1844), 7 Alan. & 

O. 729, per Tindal, C.J., at p. 744 ; Myers v. Snrl (1860), 3 E. & E. 306, per 
COOKBUKN, O.J., atp, 315 ; jlfourt V. //u/Zniay, [1898] 1 Q. B. 126,pfr Channell, 

J., at p. 129, whore, however, ho used the word “ custom,” although obviously 
not referring to an iuiinemorial custom ; Re North Western Rubber Co., Ltd. and 
Hutwnhach Co., [1908] 2 K. B. 907, 0. A.,p«- BUOKI.BY, L.J., at p. 923; 

Brown V Byrne (1864), 3 B. & B. 703, per COLEUIDOE, J., at p. 715; Robinson 
V. Mollett (1876), L. 11. 7 U. L. 802, per Brett, J., nt p. 817 ; Nelson v, DaiU 
(1879), 12 Oh. 1). 568, 0. A., per Jessel, M.R,, at p. 675. 

(c) Moult V. Halliday, supra, at p. 129. 

(d) See title Easements and Proitts X Prendre. 

(c) R. V. Varlo (1775), 1 Cowp. 248 ; Beaufort {Duke) v. Swansea Corporation 
(1849), 3 Exch. 413 (the question being what was the Seignory of Qower, 
evidence of habitual use of the foreshore by the grantees was admitted to show 
that the foreshore was included in the grant) ; Chad v. Tilsed (1821), 2 Brod. ft 
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465. A usage may exist in any trade (/), occupation, profession, 
or branch of commercial or mercantile life (//), and between parties 
bearing certain contractual or even domestic relationships to one 
another, either generally throughout the kingdom (It) or in a 
sphere extending beyond the limits of the realm (»), or within some 
local area, ho \^ ever small (k). A usage differs from an immemorial 
custom in this respect, for the latter must be local (1). A usage 
may exist in respect of a very limited class (/«)> n-nd may be confined 


Bing. '103 (uioclorn inclosuro and use of a hay coverod only ut high tide held 
to laiHO a presumption of similar user since the date of a giant of llonry VIII., 
and inhcd upon a.s showing the meaning of the grant); tilammers v. Dtxon 
(1800), 7 East, 200 (grant of land interpreted by usage to moan merely a grant 
of tho fore crop or prima tvmura) ; and seo title Dekus and Otuee Insi’hu- 
MEVJS, p. 4-16, post. 

(/) Myers v. Sari (1800), 3 E. & E. 300; Nvi‘th v. Bassett, [1892] 1 Q. B. 
333 (oiiilding trade) ; i'ates v. J'l/tn (1810), 0 Taunt. 446 (bacon trade) ; Johnston 
V. Upborne (1840), 11 Ad. & El, 549 (corn trade) ; Plan e v. Alltock (1800), 4 F. & F. 
1071 (bleaching trade) ; ('hawner v. Cummitaji (1840), 8 Q. B. 311 (glove trade); 
Cropper v. G< ok (1808), L. It. 3 C. P. 191 (w'ool trade); Knowles v. Horsfall 
(182i), fi B. & Aid. 131 (wine trade); Howard v. Sheward (1800), B. It. 2 (J. P. 
148 nioise-doaling trade); Fleet v. Marlon (1871), L. It. 7 Q. B. 120 (fruit 
trade); Johnson v. Itaylton (1881), 7 Q. B. D. 438, C. A. (iron trade) ; and see 
p. 274, post. 

{(J) Murray v. Currie (1830), 7 C. & P. 584 (ostato agents) ; Hi Page (No. 3) 
(1803), 32 Beav. 487 (auctienecis) ; Graweour v. Sutter (1881), IS (Jh. B. 30, 0. A. 
(hotel keepers) ; Grant v. Maddor (XHAiSS, 15 M. & \V. 737 (actois) ; Moon v. 
ney Union fyn.Trftaxtf (1837), 3 Bing. (n. c.) 814 (nrchitocts) ; Imperial Mamie 
Inaurauee Co, v. Fire Insurance Cot jmration (1879), 4 0. P. 1). 100 (underwriters) ; 
Alston V. Ilaitnq (1850), 11 Exch. 822 (shii)ping morchaiits) ; Burnett v. Bouch 
(1810), 9 0. & P. 020 (shipping biokor«) ; Harris v. Truman (1882), 9 Q. B. D. 
264, 0. A. (malting agents) ; and seo ]>. 283, jwd. 

{h) Hutton V. Warren (1830), 1 M & W. 400 (I.'inJlord and tenant); Moult v. 
Halhday, [1898] 1 (). B. 1 25 (masters and dornostio servants) ; Metznnw. Bolton 
(1804), 9 Exeh. 518 (commercial travellois); Helps v. Clayton (KSO-l), 17 C. B. 
(n. s ) 553 ; Unirerso Jnsuranre Co. of Milan v. Merchants Mamie Insurance Co., 
[1897] 2 Q. Jj. 93, C. A. (a man and bis intendcul wife). 

(t) Covadry v. Oladsione (1807), B. B. 4 Eq. 493 (a usage of East ludia 
moiclmntH) ; Ooodu'in v. Ilohaits (1870), 1 App. (Jas. 470 (a usage of meicbanta 
tbrongliout tho luoio civilisod poitions of tijow’orld to treat certain scrip and 
bonds of foreign Ooveiimicnts as ncgotiublo insti umonts) ; Lickhai'rxno v. Mason 
(1793), 6 East, 21, If. L. ; 1 Smith, L. f!., 1 1th od., 093 (usage amongst moH'’'ants 
and shipjicrs genorally to tieat bills of lading as passing tl.o property in the 
good.-) coutainod in them). 

{k) As, for instance, among persons engaged in mining ojiei aliens in a 
particular locality {Clayton v. Uregson (1830), 5 Ad & El. 302) ; between land- 
lords and tenants in certain localities (.see p. 267, ^mt ) ; or among shippers in 
cci tain ports {Nvrden Steamship Go. v. Devijisey {IS'lii), 1 0. ]\ 1). 054; Jirovm 
V. I?yr«e!,(1851), 3 E. & B. 703). See also Senior v. Armytago (1810), Holt (n. p.), 
197, where a usage for tho teiiaut of a farm in a particubir district to provide 
labour, tillage, sowing, and all materials for cultivation in his away-goinj? year, 
and for tlie landlord to ooinpensute him accordingly, was found to prevail only 
in tho immodiato ueighbourhood of tho defondout’s estates, and tube so restricteil 
as regards ai ca as to be almost confined to those estates. Customs of the country 
(as to w'hich soo p. 257, post) aio examples of local usages. 

(0 Legh v. Hewitt (1803), 4 East, 164, per Lord I^llenbotiougu, O.J., at 
p. 1 59. Seo p. 229, ante. 

(m) Temple, Thomson and Clarke v. Jlunnalls (1902), 18 T. L. E. 822, C. A., 
whore a usage as to the loading of stone cargoes was confined to the only 
shipper of stono from the port. But see Lawson v. Burneas (1802), 1 H. & G. 
390, where the juiy found that a vessel was loaded according to the practice 
of a colliery, but that such practice was uot an ostablished or known usage. 
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to a very limited area(«). The area may even be tlie property of, 
and controlled by, one person (o). But a usage of a port cannot 
be established merely by three or four important classes of persons 
in the community of a port agreeing that it is desirable (p). 

466. Where persons enter into contractual obligations with one 
another under circumstances governed by a particular usage, then 
that usage, when proved, must be considered as i)nrt of the agree- 
ment (5). The contract expresses what is peculiar to the bargain 
between the parties, and the usage supplies the rest(r). This is 
the case eveji whore the agreement is in writing (s). Although the 
usage is unwritten, it is to be treated exactly as if that unwritten 
customary clause had been written out at length (a). 

467. It is, however, competent for the parlies, notwithstanding 
that the case is otherwise governed by a usage, to exclude the 
operation of the usage or to modify its application cither by 
express stipulation (c) or impliedly by provisions inconsistent with 
such usage (</). 

468. Since usage is based purely upon habitual practice, it 
follows that by disuse of the practice usage loses its notoriety 
and disappears (c). This does not necessarily occur merely because 
persons frequently contract themselves out of the usage, but if the 


(n) The ShtiJa, [1900] P. 31, n., whoro tho uea;?© was confined to tho jetH(>8 
of a railway company in tho port of Fowey; coinparo, however, Lawson v. 
Durness (18012), 1 11. & 0. 300 

(o) Temple, Thomson and (Harhe v. Unnnnlls (1002), 18 T. L. II. 822, 0. A. 
ip) Sea Sfeamship Co. v. 7ViVc, Walker & Co. (1003), 8 Com, 202, per 

IvEXNKDY, J., at p. 20.1, 

{(j) Clark V. Smalljield (1801), 4 L. T. 405, per CoCKBURN, C.J. ; Mefzrier v. 
Bi'Uon (18”>l), 9 I'lxoh. 518, per Parke, 1»,, at p. 521. 

(r) Meyerv. Dresser (1801), 16 C. li (N. s.) 640, pir Erle, C.J., at pp. GOO, 601. 
fa) Gibson v. Small (1858), 4 II. Jj. Cas. 3.'53, per I’ARKE, B., at p. 307 : 
‘■Tho custom of liado, which is a matter of evidenee, maybe used to annex 
nicidents to all wiiltoii conlrocts, commercial or ugricultuial, and othoi.-^, which 
do not hy their terms cxrludc it, upon tho prosumjition that tho jwrtieH have 
cnntrncted with reference to sneh usage, if it is applicable ; and see II i/k/ns v. 
Hoed (1848), 17 L. J. (q. b.) 319, per Lord Deniian, C\,T., at p. 320; Smith 
V. Il'dson (1832), 3 Ji. & Ad. 728. 

(a) Tticher v. Linget (1883), 8 App Cas. 608, per Lord Blackburn, at p. 611 ; 
Meyer v. Dresser, enpra, per Eule, C. J., at p. 660. 

(b) Qihson V. Small, sujira, per Pakke, B., at p. 397 ; Brenda Steamship 
Co. V. Green, [1900] 1 Q. B. 618, C. A. (exclusion of usage of tho port in a 
charterparty) ; see also Itopmer rt Co. v. Sloeite, Ifosegood ek Co. (1905), 92 L. T. 
328, per CiiANNELL, J., at p. 332, where the result of habitual conti acting out 
of a usage is considered ; Tucker v. Linger, supra. Eor express exclusioti of 
usage, see Brenda Steamship Co. v. Green, supra. 

(c) IJut<hinson v. Tatham (1873), L. E. 8 0. P. 482; Aktieselkab Jfelios v. 
Ekman & Co., [1897] 2 Q. B. 83, d. A. 

(d) Tucker v. Linger, supra; Uumfrey v. Dale (1857), 7 E. & B. 260 ; Parker 
V. Ibbetaon (1858), 4 0. B, (n. s.) 340. For an instance of a practice of ship- 
owners to couimit breaches of the cliartci-parties paying compensation in case 
of loss, see Royal Exchange Shipping Co. v. Dixon (1886), 12 App. das. 11 ; and 
Apollinaris Co. v. Nord JJevtsrhe Insurance Co., [1904] 1 K. H. 252. 

(e) Moult V. JloUiday, [1893] 1 Q. B. 126, prr Uuannbll, J., at p. 130. 
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practice of contracting out becomes so general that the adoption ot 
the usage becomes the exception rather than the rule, the usage 
becomes thereby extinguished (/). A usage may he extinguished 
by tlie gradual adoption of another usage which is inconsistent 
witli it iij), 

fcjncT. 2. — Characteristics. 

Sub-Skct. 1 . — In General. 

469 . Every usage, whether in respect of a particular trade, branch 
of business or occupation, and wh(‘ther affecting laud or not, must 
he notorious, certain, and rea.sonable, and it must iiotofTend against 
the intention of any legislative enactment (/t). It is no objection 
to a usage that it cannot be shown to have existed from time 
immemorial. Evidence of such existence is not required (i). It is 
not so inuch a question of the length of time that a usage has 
existed as the notoiiety which it has gained that must he considered 
in determining whether or not a particular usage applies in a 
particular case (k) ; for usage, however recent, may be valid, provided 
it be generally known (/). 


SuB-SfiOT. 2. — Noton-'ty. 

470 . Every usage must have acquired such notoriety in the 
branch of trade or commerce or in tlie department of business or 
amongst the class of persons who are aflfected by it, tlmt any person 
in Unit branch or department or class who enters into a contract of 
a nature affected by the usage must he taken to have done so 
with tho intention that the usage should form part of the 
contract (m). 

A usage of trade by which goods are left in the possession of 
pcr.sons to whom they do not belong mu.st, in order to exclude the 
doctrine of reputed ownership in regard to the laws of bankruptcy, 
be a notorious usage ; that is to say, it must be generally known 


(/) Rvpncr A Co. v. Stoate, Iloseyood A Co. (1005), 02 L. T. 328, ver 
CiiANNliLL, J., at p. 332. 

{(j) Moult V. Ilallidny, [1898] I Q. B. 125. 

(A) For judicial dteta upon tho gonOnil essential characl' iistics of a valid 
usage, 800 v. Rahl (1879), 12 Ch. 1). 508, 0. A., per J?:s.skl, M.R., at 

p. 575 ; Devonald v. Rosser ifc Sons, [1900] 2 K. B. 728, C. A ., per I’^ARwnr.n, L. J., 
at p. 7*13; JMshtvood y. MaynmCfllSDl] 3 Ch. 300, 0. A., per Kay, L.J., at 
p. 370. 

(i) Daihwood v. Magniac, supra. 

\k) Moult V. Udlhday, supra, per Ouasnell, J., at p. 130, As to tho 
question whether modern usage can attach the incident of negotiability 
to written instruments which otherwise would not he negotiable, see p. 260, 
Dote («), post. 

{!) Crottch V. Credit Fonder of England (1873), L. 11. 8 Q. B. 374, per Black* 
BURN, J., at p. 386. 

(m) R. V. btoke-upon-Trent {InhaUtanU) (1843), 5 Q. B. 303, per Lord Den- 
man, O.J., at p. 307, and per Coleridue, J., at p. .308 ; Re Goetz, Jonas A Co., 
Ex parte The Trustee, [1898] 1 Q. B. 787, C. A., per A. L. Smith, L.J., at p. 795; 
Nelson y. Dahl, supra, per Jessel, M.Tl., at p. 675 ; Devonald v. Rosser A Sons, 
supra, per Fauwell, L.J., at p. 743 ; Plaice y. Allcork (1866), 4 F. & F. 1074; 
Rainy y. Vernon (1840), 9 C. & P. 659 ; llolderness v. Uollinson (1827), 7 B. & 
C. 212, per Bayley, L.J., at p. 216. 
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in that particular trade or business, and not merely known to Sect. 2. 
persons dealing in a particular market (») ; and it must be so well Character- 
known that the ordinary creditors of a person carrying on such a istics. 
trade or business are likely to know that it existR(o). 

Sub-Sect. 3.-— Certainty. 

471. Every usage must be certain (j)). It must be uniform as Certainty, 
well as reasonable , and in order to be incorporated as a term in a 
written contract it must have just as much coitainly as the written 
contract itself (q). 

A usage is not, ho^^ ever, bad for uncertainty because it depends in 
its o])euiiion upon what a tribunal thinks to be rea.sonablo (r). 

Sub-Sect. 4.— Ileaaonabh Nnlvre. 

472. A usage must be shown to bo reasonable before it will be iiea«onabie- 
impoilod into a contract ())• Whether a custom is leasoniible or 

(«) Ite Ooeh, Jonas <& Co., Kr, jKule The TrubUe, [lSi)8') 1 Q. li. 787, C. A.; 

Re Hill (187.)), 1 (li. ]). n., C. A. (an alk'fred iisago (>l toJU'li l)Uil(leis); lie 

Mailhev's, Kx patfe Poire/l (1875), 1 Ch. D. 501, 0. A. (usago of hotel kocpois 
and fiuiiituio dciilcr.-.) ; lie Floreine, Ex jmie U’lyni/hltl (1879), 10 C'h. J). o'Jl, 

0. A., per Jk-SSEL, Al.Ib, at pp. 598, 594; Re Wvodouid, Ex porie Iliifjijnia 
(1880), 54 Ii. T. 688. As to repulod ownership, sco title llANKuurrOY anjj 
In.'sOf.vency, Vol. II , p. 178. 

(o) Re Hill, 61 ! pi a, lie Matthews, Ex par{*> Powell, bupra ; lie Couslon, Ex 
parte WaiUus (1878), 8 Ul». App. 520 

(;>) Eewfll V, Ooip (ls21), 1 0. A I\ 892, ;»cr r*E.sr, (tJ., at p. .898; Deiutiahl 
V. Ro8S(r if: Sons, [1906] 2 1C. lb 728, A , ptr I’AnwErr., Lib, at p. 718; 
f'ooper V. Strauss <£ Co (^1898), 14 T. L. li. 2, ‘58; /ie U al/.ers, ll’nmer, /fainm 
and Shaw, Son tk Co,, [1901] 2 K. M 15*.’, per (. iiaxnei.u, J,, nt p. 1551; Dann 
V. City of London Piemry ('o. (1869), L. K. 8 Kq. 1,55 ; HuiLcr v. Edwauls 
(1887), 57 L. J. (q. u ) 117, 0. A., per Jjord Esher, M.U., at p. 148. 

(f/) Kelson v. Paid (1879), 12 Ch. J). 568, C. A., jnr Jj:r.sul, M.lb, at p. 575; 

Tlio ilccision was lovcrsod {Dahl v. Kelson, Donh i it r... (1881), 6 App. Cas. 

88), but the above dulmn w.as not questioned; lie Walkers, Winser, Hanitn 
and Show, Son if- Co , supra, whore a usage in the I^ondon coin trado inovontitjg 
bu y era ■] lorn lejcotnig giain for dilh ronco or vaiiatiou in qiisilit}, unlo'-s the 
same was oxcc&sivo or uniea^oriahle, iind was so found hi aihjfiatioii under 
the contiJict, W'aa hold not to bo bad on the ground of uncertainty. 

(r) Tucker v. Ltiujer (1888), 8 App. Cas. 508, per Loril Hi.ACKiuiitN. at p. 513, 
and pel' Lord O’Hagan, at p. 509; Todd v. Retd (1821), 4 L. & Aid. 210 ; see 
also Paxton v. ConrtiKui (I860), 2 F. & F. 131, whero it was licid (hat an alleged 
usage ill the undotfakmg trade was unreasonable, wheioby it was clainieil that 
undertaker.^*, in each funeral, miglit charge tho oiitiie original cost of certain 
articles of f unoral fuiniture used, although these articles might be used at other 
fuuoials ; Patton v. Courtuay, supra, citing Maule, J. : "It is a usage ia 
tho strawberry business to put all tho big strawberries at the top of the 
pottle, and all the bad ones at tho bottom ; but tliat would haidly be a 
valid cu.stom ns agniiiMt a purchaser who bought a fair pnftJo”; Ihadburn 
V. Eticy J87S), 8 C. 1*. 1) 129, whero an alleged usage that an outgoing 
tenant should look to t)io incoming tenant for payment for seeds, tillage 
etc. properly bestowed by the foimer upon a farm in llio last inontli.s of 
his tenancy, and that tho landloid was thereby relieved fioin all liability, 
was held unreasonable and had ; Qibson v. Cruk (1862), 1 JI. & C. 142, w'hero 
an alleged usage amongst shipbrokeis for the payment of commission upon 
introductions was held bad ; Plaice v. AUcock (1866), 4 & F. 1074, whero 

a usage for Nottingham blo.ichors to have a general lion over goods sent 
them to bleach was hold reasonable; ScoH v. Ireiug (1880), 1 B. & Ad. 60.5, per 
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\Vh(*n 

ra jcrtsoiialj’ 


not IS a question for the court («); but the question whether or not 
the iHa"e exists is for the jury. Evidence therefore which tends to 
sliow that ail alleged usage would bo unreasonable is material os 
lending to show that such a usage does not exist (a). 

No one who is ignorant of an alleged usage can be bound by it if 
it appears to be unreasonablo, for he can only be assumed to have 
acquiesced in a reasonable usage (h). 

473 . A usage is not reasonable unless it be fair and proper and 
such as reasonable, honest, and right-minded men would adopt (c). 
A usage, however, which is founded on the general convenience 
of all parties engaged in a particular department of business can 
never be said to bo unreasonable (tZ). There can be very few cases, 
where a usage has been sufficiently proved, in which a court could 
hold that the usage was unreasonable, for the fact that the usage 
has boon established and followed tends to show that tho usage is 
convenient (e). 

An arrangement which it would not be unreasonable for indi- 
vidual porsons to adopt by express agreement, would not be 


Lord Ten rERDEN, C.J., at pp. G12 et mj, ; Ih loniley v. Forbes (1838), 5 Liri". 
(n. c ) 121, per TiNDAii, C.J., at pp. 127, 128 ; Netlaon v. James (1882), 0 Q. B. 1). 
6‘IG, (!. A , per Lord CoiiKKlDOE, 0 J., ah p. ooO, per Biiett, L.J., at p. 5i52, and 
per (’or rox, L J., at p. ool, wlioro an alleged usego of tlio Stock Lxchtmiie to 
(Jisrogind the provisions of a statute was hold uni oasonablo; Daiin v. Cdy of 
London Drevrry Co, (18G0), 1;. B 8 Kq \'>b; Bolnnson v. MoUeff L. ]{. 

7 II. L. 802, j»r IJUMM', J.. at p. 818; l^nrt/ v. IJaniett (188j), 10 (i. B. I). 388, 
C. A., per llULiT, M.Il, at p 302, and ]>er Baooallay, L. J , at p 30.> (an 
allogod usage of the London Stock Evchangt*); Fehon v. Dab/ (18701, 12 (0). 1), 
OGS, 0. A., ]ier Jessel, M.R., at p. 075 ; Handers v. Janmon (181S), 2 Car. & Kir. 
007, where a usage was hold reasonable that when corn is eoM by eaniplo, if 
the buyer does not on tho day tho corn is sold oxuinino the bulk and reject it, 
ho eannot afteiwnids roject it, or refuse to pay tho whole prico ; JUar/chnrn 
V. Masaii (1883), (‘,8 L. T. 510, O. A. ; Ilarker v. Fdicards (1887). 57 L. J. (o. R.) 
1'17, per Lord MsiiER, M.ll., at p. H8 (usage of the London >Stock Exohaiigo 
iliat bickers contr.acting in their own namo make themsolves personally liable 
a-i principal-j) ; Daiis tfc Co v. /lotrard (1800), 24 Q. B. D. 001, />er (Tuaiu.i.s, J., 
at pp. 002 ct m/.; HmiCi v. liet/nulds (1891), 8 T. L. R. 137, per Denman, J., at 
p. 138; Moidt V. Ilallidm/, [1808] 1 Q. B. 125; Sea Steamship Co. v /'rice, 
Wfdhrr Co. (1003), 8 Com. Cas, 292, where an alleged usage that a steamer 
should bo regal dod as properly dise.harged if she was disch.iiged at a certain 
rate, whatever might be tho size .f the etoainer, was held unreasonable; Gib/, on 
V. Pease, [ 1005] 1 K. J3. 810, 0. A., wheie an alleged u.sago among arclutects 
entitling them to piopoity in tho plans after tlie work had been executed was 
hold uiiipaMmablo; Itupncr it Co. v. Sloate,, Iloseyood ifc Co. (1905), 92 L. T. 328, 
pel' (.TIA^XELr,, J., at ji 330 (alleged usage to navigate lighters across a harbour 
bar by moans of a waip) ; DeronaUl v. Rosser cfc Soils, [lOOfi] 2 K. B. 728, C. A., 
per Rahweel, L.J , at p. 743. 

(*■) /Itadburn v. Foley (1878), 3 0. P. D. 120, per Lixdley, J., at p. 1.35; 
Ruitoniiey v. Forbes (1838), 5 Bing. (n. C.) 121, per Tindat., C.J., atp. 128. 

(«) BoWmley v. Forbes, supra, per Tindal, C.J., at p. 12S. 

(h) Neikon V. James, supra, ptr Brett, li.J., at p. 552 ; Sroit y. Irving (1830), 

1 11. & Ad. 005, per Lord Tentbuden, at p. 612. See further pp. 2GG et seq., 
post. 

{.-) Paxton V. Conrtnay (18G0), 2 F. & F. 131, per Zeating, J. See also 
Leudihart v. Cooper (183G), 3 Bing. (n. c.) 99, per Tindal, C.J., at pp. 107, 109. 

{d) Grisscll V. IJrietoive (18G8), L. R. 4 0. P. 36, Ex. Ch., per Cockdurb, O.J., 
at p. 48. 

(e) il/< ult V. Ilalliday, supra, per CnANKELE, J., at p. 130. 
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unreasonable as a usage if adopted by a class of persons dealing in ^bct. 2 , 
a particular commodity or engaged in a particular business (/). Character- 
istics. 

Sub-Sect. 5. — Legality, 

474. A usage must also be legal. No usage, however extensive, Lcgalitj. 
will be allowed to prevail if it bo directly opposed to positive law, 
which for this purpose includes such usages as, having been 
sanctioned and adopted by the courts, have become, by such adoption, 

part of the common law ; for, to give effect to a usage which involves 
a defiance of the law would bo obviously contrary to fundamental 
])rinciple(/ 7 ). An incident which the parties to a contract cannot 
themselves introduce into the contract by express stipulation cannot 
l>e annexed to that contract by tacit stipulation arising from alleged 
usa^e {h). 

Thus, an alleged usage is not valid which would tend to alter 
interests in land as recognised by established legal principles ; or 
wliich would allow interests in land to he created in writing, con- 
iraiy to the provisions of the Statute of Frauds (i). 

• 

475. Similarly, the superior courts have at all times invesfigated pracfiVc of 
the customs and usages wliich have been adopted by inferior ’.nfiMior 
courts as pait of their jiractice, and, unless such usages are found 

to be in harmony with the principles of law, they have always boon 
rejected as illegal { 1 ). 

A usage may, however, supplement and even vavy(j/i) the law, 


(/) Orhsellr. Brislowe (18CR), L. R. 4 0. P. Kx. Tb., ;/rr (\)Civnui?N, (’.J, 
fit j). 47. 

((j) (Jondvu'n V. (18To), L E. 10 SOT, Ex Oh., jter (\)('Kin;uN, (’..T., 

ati). iiol ; Netl'-ou v. Javiet* (ISS'J). 5) (i. Ti. 1). C’. A,. / er f.cml ( ’nr.KuiDr.E, (’ •! , 

at p. odl, per lluETT, LJ., ni j). per Co'iTo.Y, L.J., at p. oo-l ; Ba/r)? v. 
of London Hretrery On. (1800), ft. R. 8 Eq. loo, at p. 101 ; J>a8hw</(’d v. Mnqmuc, 
ilSOl] 3 C’h. 300. 0. A., per Kay, L.J., at p. 372. Rco, however. Ifteivart v. 
West India and I’anfic Steamship Co. (1873), Tj. R. 8 Q. R. 88, .302, Ex. (U). For 
cases where alleged usage-s htno been hold bad as conlniiy to Bedloil ])i iiiclj)le8 
of law, see Kdie v. East India Co. (1701), 2 Butt 1210, at p 1222; Op2)niJteiin 
V. PiHSfell (1802), 3 1308. & P. 42. 

(h) i^rouch V. Credit Foncier of England (1873), L. R. 8 (i. 13. 374, at p. 380. 

(t) Eaun V. City of London Jireweri/ Co., stqira, pei' Jamks, V.-O., at p. 101 
(an alleged usage between brewers and publicans enJitling a brewer lo add 
further sums to a debt secured by the dopo!?it of dofMls to tho prejndi^o of a 
hccond inoi tgagee). ' 

(/) Oox'v. London Corporation (1802), 1 II. & 0. 338, per Pollocic, C. D., at 
p. 358. 

{m) Ilarker v. Edwards (1887), 57 L. J. (q. b.) 147; and seo stij^ra. There 
have been dicta which at first siglit appear to suggest that a u^^age which 
attempts to vary the common law is illeg.'d; but those f/»c0t iraily oppf.ir to 
establish merely that a usage which differa from tho law cannot have a woild- 
wido application {Meyer v. Dresser (1804), 10 C. B. (k. 8.) GIG), or th.at a u^sago 
which sets at defiance tho oidinary rules of law and justice is unroosoiiablo and 
theiofore invalid (Sea Steamship Co. v. Price, Walker «& Co., supra, at pp. 2!)5, 
290; Oppenheim v. Russell (]8()2), 3 Bos. & P. 42; Re North Western Rubber 
Cn., Ltd. and Tluitenhach ds Co.^ [1908] 2 K. B. 907, 0. A., per FLETCUEft 
Moulton, L.J., at p. 922. In Attioood v. Stllar{\%VS), 4 Q B. IX 342, M\nisty, 
il., said that a usage could vary the law. The rest of tlie court decided the 
cose on footing that the practice in question was not a usage. 
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SECT. 2. and tlio fact that an alleg(5d usage does not form part of the ancient 
Character- law merchant is not a sufficient reason for refusing to give eJBfect 
istics. loit(;/). 


Part VI. — Classification of Usages. 

Si:oT. 1 . — Various Classifications. 

(’ia.sHifu:ai ion 476. Usages may ho divided into usages of whicdi the courts 
talvo judicial notice (o) and usages which must be proved to the 
salisfiiction of the court (/>). The former class includes all usages 
com])rised in tlie law merchant ((/). Usages may also be classified 
under three heads, namely, usages peculiar to particular localities 
and to particular local tindes and occupations (/), usages which are 
general as legards locality but confined to particular trades and 
occupations within the realm, and usages which extend beyond 
the realm (.s). The last-mentioned us^' ges are similarly confined 
to particular occupations or to persons bearing certain reiationships 
to one another. 

Usages miy bo further classified into usages which affect the 
land (u), and are because of their nature invariably of a local 
character, and usages which in no way affect the land or the 
lelationships of persons interested in land, but affect persons 
engaged in certain trades and occupations (6). The latter division 


hi) (hxidtvin V. JiolxxHs (lS7r»), L. Ji, U) livcli. Ex. Ch., at p. oOG. 

(n) A'f to jndu'i.il notice goncially, soo p. 272, post. 

( p) Sco p. 'JTU, /loxit. 

(f/) Jlmiidao V. Hat nett (1816), 12 Cl. & Fin. 787, 11. L., ptr Lord Oj\Mi*nErx, at 
p. 80o ; ixoodioDi v. Jtoharta, anj^ia, per CoiuCbUKN, C.J., »t p. 616. IJr.l'ine v. 
Mtnrnij (1728), 2 Ld. Itayin. 1612; Sojicr v. iHble {\G[)7). 1 Ld. Itii^ui. 175; 
Outer y. J)own$h (I6vS6), Oarlh. 83; Williams v. UV/ta/»« (1693), Caul. 269. 

(?•) OusUaiis of tho coiintiy and other ugnciiltuial usagois (os to winch see 
p. 2T«), j)oat) fall iir.dor this class. So ahso do customs of poits and usatres 
of U)cal mnrkota, as, for instance, of the London dry good.s maikct (Imjteiujl 
Hank V. London and Ht. Katherine Ihuks Co. (1877), 5 Ch. 1). 195;, or the 
Javoipool wool maikot {Croixper v. Cook (1868), L. It. 3 C. P. 194), or tho Bristol 
wine trade {He Hancock, Kt puite Ludlow, [1879] W. N. 65). 

(.s) Ah, for in.stjinco, tho u.sagos of biokcj.s {llumfrey v. Dah (1857), 7 
PI. *.'v, B. 266 ; liohtveon v. MoJleit (1876), L. It. 7 11 L. 802); usages apper- 
lainiiu; to tho employinout of doinostio servants {Moult v. llalliday, [1898] 
1 Q. B 125). 

(f/) So-callod customs of tho country, which nro almost invariably agri- 
rultuial usages and not iuimcmoiial ciistoms {Da'diwood v. Mayviac, [1891] 
3 Ch. 306, 0. A,, ptr Kay, L J., at p. 370), iovm a huge and imjnntant class of 
iiaugos which offc-ct land. 'Iho phrase “ custom of tho country ” is essentially 
a lo().«:e ono and has been ap})li('d to strict immomorial customs, to agricultural 
usages affoeting the rights of landlords and tenants, and to usages which do not 
alloc t l.uid at all. Tho second of these applications is the most correct. See 
also title Aguicultuhe, Vol. L, p. 213. 

{h) As, for instuicc, usjtgcs of the iron trade {Qunn v. Bolckow, Vaughan 
A* Co. (1875), 10 Ch. App. 491 ; Merchant lianJeing Co, of Londoti v. Phoenix 
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includes those mercantile usages which are comprised in the law sect. i. 
merchant (c) as well as other mercantile usages whicli exist irrospcc- Various 
fcivo of territorial or national considerations {d). Classifica- 

tions. 

Sect. 2. — Usages let ween Landlord and Tenant. 

477. The common law has done so little to prescribe the relativ’^e Tianriinrj ami 
duties of landlord and tenant, leaving the lattfir at liberty to pursue ‘cnaat. 

any course of management he pleases provided ho is not guilty of 
waste, tliat the courts have been favourably incliiunl to the intro- 
duction of such regulations in the mode of cultivation as have been 
shown by experience in any district to bo the most beneficial to all 
parties (c). These regulations under the name of “ customs of the “ Custonjs of 
country” or “tenant-right” have long prevailed in dilTcreiit the country.” 
counties and districts of the country, and include claims to remu- 
neration of an outgoing agricultural tenant for various operations 
of husbandry, the ordinary return for which he is proclii<l(iJ from 
recoiving by tlic termination of his tenancy. This claim ordinarily 
extends to one or more of the following objects, namely, the crop 
which the outgoing tenant has sown and loaves in the ground, tlio 
preparation of the soil for crops liy tillage, the straw, hay, and dung 
left on the farm, and growing underwood. 

478. In some parts of the country a modern usage has sprung Arrricnitur.il 
up conferring a right on the outgoing tenant to bo reirabursod hohimgs. 
certain expenses incurred by him in cuUivation, other than those 

of ordinary husbandry above referred to. Among these expenses 
are included the purchase of food for stock, the purchase of certain 
kinds of manure, and the draining, chalking, and marling of tho 
soil. Those usages have gradually grown into general acceptance 
in certain districts until they have ultimately become recognised 
there as the custom of the country (/). 

These local usages are imported into leases or agreements for tho 
letting and occupation of land between landlords and their tenants. 


lip8<temfr Sfefl Co. (1877), 6 Oh. D. 200 ; Johnson v. lioijKoh (lcS81), 7 Q I* Tl. 
438, 0. A.); of the f^love tiade {Chaimer v. Cummtm/s (IS-IG), 8 Q. 13. 311); 
of piano doalors {Re Blanshard, Ex parle Haltersley (1878), 8 Ch. D. GOJ). 

(c) As to the law merchant, see p. 2n9, post. 

(o) As, for instance, the usage of East India merclunits {Coventry y. QUidstone 
(1867), Ti. 11. 4 Eq. 403). 

(e) Uutton y. Warren (1836), 1 Af. & W. 4G6, Patike, B., at p. 47G. 

(/) See tho lleport of tho Select Comniitteo on Agricultuial Unstoni, 1818, 
clauses 1, 2, 4, 5, and 8 ; usages of the foregoing nature are expressly jiro- 
servod by the Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28), s. 1 (3); 
after this report was made the Central Chamber of Agriculture issued threo 
reports on “Unexhausted Improvomcnts ” in 1873 and 1874. Tho second 
report stated that tho llopoit of tho Select Committee on Agiicultural Custom, 
18-lS, amid no longer bo relied upon as giving a full or accurate account of the 
customs of the country, inasmuch as those prevailing in 1873 showed a marked 
dilfereuce to those prevailing in 1848. It therefore follows that tho i)xe‘nent 
customs of the country are probably different, to a considerable extent, from those 
of 1873, and that, as this change is constantly in progress, it is of httlo Ubo 
specifying tho present customs of the country with any particularity. Eor the 
same reason cases decided many years ago upon the then existing agricultural 
customs are of little use as affording a guide to tho present customs. 8oe also 
title AGBiaoiiTunE, Vol. T., p. 243, 
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who are presumed to contract with reference to tlie local usage 
unless the terms of the agreement, expressly or by implication, 
noi;{itive such a presumption (f)). 

479. AVheie tlicre is a written agreement between the parties, it 
is naturally to ho expected that it will contain all the terms of this 
bargain ; hut if it is entirely silent as to some material particular, 
such as the terms of quitting, it may let in the custom of the 
country as to that particular (h). If, however, it specifies any of 
those terms, regard must be had to the lease alone (i). The custom 
of the country applies only where the specific terms are unknown, 
and is usually based on the principle that a tenant should in 
justice quit upon the same terms as those upon which he entered. 
If a tenant on entering the farm has paid for a way-going crop or 
for foldago, manure, fallowing, or tillage, then, if the lease be wholly 
silent as to the terms upon which he is to quit, the custom of the 
country may be introduced entitling him to receive an allowance or 
coinponsation (k). 


(//) Soo iho lloport of tho Scloct Coininitfi" on Agricul I ural Custom, 1818, 
clause 3 ; /lohciia v. Barker (1833), I Cr. & M. 

(//) Muninf V. Benins (IS.IO), 1 II. & N. 210, where a tenant held under a 
lease stipulating that ho should cultivate the fuini according to the custom of 
the country, iiud that ho would consumo with stock on tho farm, all haj’, stiaw 
nnd clover grown thereon, and that tho monuro thus produced should be usoil on 
tho farm. (Jiidor tho custom of tho country tho tenant would have boon entitled 
to ho paid for tho straw und manure on leaving. It was held that the lease did 
not ])rovido for what was to bo done as to uneonsumed straw on quitting ; that 
(but for jiny custom) such straw would have been the tenant’s pro])city, and that 
by lliocuslom bo wns bound to leave it and was entitled to be jiaid for it; 
Hutton v. Warren (1830), 1 M. & W. 406, wboro tho lonso containod a covonant 
by tho tenant to spend throo-fouillis of the bay and straw on the farm and to 
b])ioad tho nuinuro on tho land, nnd to leave such inanuio as was not so 
spiond at tho end of Ids term for tho landlord, who should pay a roasonabJo 
jirico for tho same. Tho custom ol the country w^as that the tenant should 
rc'ceive an allowance for his seeds and labour of cultivation. It was held that 
Ibis custom w’as not excluded by tho terms of the lease. Coiupju .i irtV/ii//s v. 
Wood (1818), 17 L. .1. (q. n.) 319; Jhavan v. Deluhay (1788), I Uy. Lb o; 
lloldnvj V. ]‘i(joU (1831), 7 Ling. 46o. 

(/) Wehh v. /‘limnur (1819), 2 L. & AJd. 746, where the leaso specified certain 
pa} meiits which wore to bo mode by tho incoming to the outgoing tenant when 
quitting tho farm, but these payments did not include any payment for foldago. 
Ly tho custom of tho country the outgoing tenant was entitled to an allowance 
for foldago 1 1 was held that the terms of the lease excluded the custom , and that 
tho oiitgj()iiig tenant was not entitled to any such allowance. Clailc v. Roystone 
(1845), 13 M. & W, 762, where a landlord claimed for payment to which ho was 
entitled under the custom of the country for manure which he had laid on the 
farm. On evidence being given of a written agreement between him and the 
tenant reciting tho amount of manure which had been expended by tho landlord 
nnd stating that the tenant agreed to give up tlie land in the same state, or 
allow a valuation to be made, it was held that the agreement excluded the 
custom, as being inconsistent with it. See also Boraston v. Green (1812), 16 East, 
71 ; Thorpe v. Eyre (1834), 1 Ad. & El. 926. See, however, Benior v. Armytage 
(1816), Holt (n. i*.), 197, wheie a custom of the counriy under tho denomination 
of “ tenant right,” for the outgoing tenant to receive compensation for expenses 
incurred by him in working tho land during his nway-going year was held to 
up})ly although there was a written agreement. The material terms, however, 
of the agreement do not appear in the report. 

(k) II chh V. Fltiinmer, sujirn, per Baylkv, J. 
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480 . Afjricultural usages between landlord and tenant also 
frequently define the species of trees which are regarded as timber 
in the localities where the usages subsist (/). 

Sect. S.~-The Law Merchant. 

481 . Usages of merchants and usages alTecting contractual 
relationships between persons engaged in mercantile Iransactioiis 
must be distinguished from the law merchant. The law mer- 
chant includes many, but not all, of the usages subsisting betw(5cn 
merchants. The term “ law merchant ” is an ambiguous one. The 
relationship which it bears to the common law of this countiy is 
particularly difficult to define. It is sometimes spoken of as 
“ ancient ” and there is a tendency to attribute to it, in analogy to 
an immemorial local custom, the re({uisite of existence from time 
immemorial {jn). It is sometimes said to form part of the common 
law. This statement, however, is somewhat misleading, for it veils 
the fact that the law merchant is meiely a collection of usages. It 
may be defined as a number of usages, each of which exist among 
merchants and persons engaged in rnmcantile transactions, not ouly 
in one particular country, but throughout the civilised woild, and 
each of which has "acquired such notoriety, not only amongst those 
persons, but also in the mercantile woild at large, that tlio couits of 
this country will take judicial notice of it {n). A usage of the law 
merchant has therefore two characteristics — it must in the first 
])laoe amount to jus ifcnliuni, that is to say, it must be in vogue 
beyond the limits of this country and its notoriety must bo cosmo- 
politan rather than national ; and in the second jjlaco it must be of 
such a nature that it will receive judicial notice in our courts (o). 
It does not folbnv, how’ever, that every mercantile usage of which the 
courts take judicial notice forms part of the law morchiuit(p). It 

(») Whitly V. Uillon {Lord) (18G0), 2 F. & F. 67; Aubrey v. Fmlar (ISOO), 
10 Fust, 4-16, where the usage was pleaded as an innncmorial custom. l']xislom'o 
from time immemorial is not, however, a necesbary charactoi i.stic of such a cubtoui ; 

Daahwood v. Muyniac, [IMUJ 3 Ch. 300, 0. A., per Xav, Jj J., at p. 370; 
Chandoa {DuKe) v 7’af/)o< (1731), 2 P. Wms. 601, 606 ; /*ahier'9 Ca^r (1611), Fo. 
Litt. 63 a, n. (10); Cumberland' a {Coimtm) Cate (1610), Mooio (k. u ). 812; 
Lai/jfield V. Cuwper (1694), 1 Wood, 330 ; Gv£ly v. Viudar (1616), Hob 219. 

(m) Jkchuanaland ICxploration Co. v. Loudon Trading Bank, [1898] 2 (1. I). 
058, at pp. 665, 666. 

(ti) Leiliulia's Case (169^, 2 Salk. 443, per Holt, C.J. ; Luke v. Lyde (1750), 
2 I'lUiT. 882, at p. 887, per Lord MANSFrEUi. 

(o) As to judicial notice generally, see p. 272, post. That the courts will take 
judicial notice of tho usages compiised in the law merchant, soe Carter v. 
Dowrish (1689), Carth. 83; Lethuher'a Case, aiipra; WiUiama v. WiUiama 
(1693), Carlh. 269 ; /Soper v. Dihle (1697), 1 Ld. Eaj’m. 175; Erakinr v. Muiray 
(1728), 2 Ld. llaym. 1542; Brandao v. Barnett (1846), 12 01. & Fin. 787, H. L., 
per Lord Campbell, at p. 805; Goodwin v. Eobarta (1875), L. 11. 10 Exch. 337, 
Ex. Oh., per COCKBUEN, O.J., at p. 346. 

Ip) The most important of the usages compiised in the law merchant relate 
to mercantile instruments, such as bills of exchange, proiuissoiy' notes, cheques, 
banker’s drafts and debentures to bearer, which are treated as negotiable under 
the law merchant (see title Bills op Exchange, Vol. II., pp. 459, 661), and 
also to bills of lading, to which the same law gives a certain efficacy in passing 
tho property in the goods therein comprised {Goodwin v. Robarta, aupra ; 
LtcJcbarrow v. Mason (1793), 6 East, 21, H. L. ; 1 Smith, L. 0., 11th od., 693); 
and see titlo Shipping and Navigation. 
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Custom and Usages. 


Si:cT. 3. 
The Law 
Merchant. 


Admission 

of 

Lviduuoo. 


is coniposctl of those usa^ros of merchants and traders in the different 
departments of trade ^^]lich have been ratified by the decisions of 
courts of law and adophul as settled law with a view to the 
interests of trade and the public convenience. The court proceeds 
on tlio well-known principle of law that, with reference to transac- 
tions in the difierent departments of trade, courts of law, in giving 
etleet to the contracts and dealings of the parties, will assume that 
the latter have dealt with one another on the footing of any custom 
or iis.ige prevailing generally in the particular dopartnient. By this 
])ioco.ss wliat before was usage only, unsanctioned byjegal decision, 
lias become engrafted upon, or incor[)orated into, the common law, 
and may thus ho said to form part of it (q). It is, therefore, wrong 
to speak of the law merchant as a fixed body of law, forming part of 
the common law (i ), and, as it were, coeval with it ; for, as a matter 
of legal history, such a view is altogetlier incorrect (s). 


Part VII. — Effect of Usage upon Contracts 
of all Descriptions! 

Shot. 1. — Admission of Eiidcnce of Usa<je Generally, 

482. As a general rule of construction no evidence is admissible 
to alter the expressed terms of a contract {t), and parol or extrinsic 


(7) (huxhciu V. (187.3), L. Ik 10 Exch. .'JUT, Ex. Ch., CoCKBQiiN, 

C’..J , Jit p. U;3S 

(/) yjH), for lust jinoo, Kdiev, Kasl India Co. (1701), 2 IJurr. 1210, nfc p. 1226, 
wlioro EoarjiU, J., atiited that iho “ Custom of or liiw of merchants, 

IS tho law of tlio kingdom, and is part of tho common law.” 

(d) Goodwin V liohiirts, mnra, 2>rr Cockbuun, U.J., at p. 316 There is a 
conllict of authority with rcgaiJ to tlio quostioii whether tho law iporchant. is 
a lixed body of l.iw or is su^coptiblo of cliango. This coiiliiot has iiiisen with 
i.g.iiil to di’cisioiis uiioa tho negotiability of cortriin morf iintilo intsfriiv outs. 
1 1 luia by.-n hold tluit tho incidout of nogoliability canu.it be uiiuoxod to 
iii'.stniint'nt.s whij’h w’oro unknown to tho ancient law inoi chant or w'hich 
\MMO not lu'gotiablo under its i.dos (see (Jiouch v. Ci'rdit b'unuvr of Kn>jhi>‘d 
(1S7.1), Ij. 11 8 Q, IJ .‘376; London and County Jiaiddny Co. v. London and 
liirt-r Plate Hank (1887), 20 (i 13. D. 232). On the other liand, however, 
tlioro aio high authorities which tend to show that modern mercantile usa 1:0 may 
annex this incident in lespect of documents winch aie modem in lorm (see 
Goodwill \. Iiohai ta 1 Ajip. Cas. 476; Ikchuannlunt K'xphnation Co. v. 

London Tnulivij /Ju/jA:, [1.S0S] 2 Q, 13. 6.38; Rumhall v. Metropoltian liunh (1877), 
2 U. 13 I). 104 ; Venahlen v. Paring Prothen <fc Co., [1802] 3 Ch. 627. Compare 
also Paitrohie v. Itanle of EugJaud (1814). 9 Q. B. 300, Ex. Ch. ; Edc Ea«t 
India Co. (1761), 2 Butt. 1216; Oli/n v. /^a/rrr (181 1), 13 East, .309; WooJcey y. 
Pole (1820b 4 15. & Aid. 1 ; Potty, Clegg (1847), 16 M. vt W. 321 ; Langy. Smith 
(1831), 7 Bing. 281, and Sewell y. Punhck (1881), 10 App, Cas. ’74). Per a full 
discussion of the state of the law w'ilh leguid to the question, see 15 Law 
Quarterly Keviow (1809), at pp. 130 and 245, wlioro two articles written 
r(is])ectively by Sir k’. A. Bo.sanqiiot, K C., and Sir P. B. Palmer take opposing 
\ie\\s, Luke v. Lyde (1750\ 2 Buir. S82, //er Loi-d Mansfield, at p. 887; 
Lethuiier'a Case (1602), 2 Snlk. 443, per UoLT, C.J. 

{t) liulland'a (Countess) Case (1601), .3 Co. Hop. 25b, at 26 a; Parteriche ▼. 
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evidftnce cannot be admitted to contradict, vary, or add to the 
terms of a deed (a). The court must read the whole instrniuent to 
ascertain its construction and gather its meaning from the instru- 
ment itself (6), and from the terras used, according to the sense 
and meaning of those terms, in their plain, ordinary, and popular 
sense (c). 

Sect. 2. — Admission of Evidence of Usage to Annex 
Terms, 

483 . The foregoing general rules are, however, subject to modi- 
fication as regards usages. It has long been settled that in com- 
mercial transactions extrinsic evidence of a usage is admissible 
to annex incidents to written contracts in matters with respect to 
which they are silent (d). The same rule has also been applied to 
contracts in other transactions of life in which definite usages 
have been established. The rule is founded on a presumption 
that the parties did not mean to express in writing the whole of 
the contract by which they intended to be bound, but to contract 
with reference to those usages {e). Jn all contracts as to .the 
subject-matter of which usages prevail parties are found to i)roceed 
wdth the tacit assumption of these usages ; they commonly reduce 
into writing the special particulars of their agreement, but omit to 
specify these known usages, which are included, as of course, by 
mutual understanding; evidence, therefore, of such incidents is 
receivable (/). The contract is, in fact, partly expressed in writing 
and partly implied or understood and unwritten (.y). The written 
contract supplies what is particular to the bargain, and the usage 
supplies the rest (/t). 


Poidd (17-12), 2 Atk. 383, per Loi-d Hakowioke, L.O., at p. 384 ; Irnham {Lord) 
V. Child (178i), 1 liro. 0. C. 92, per Lord TnuiiLOW, L.C., at p. 93; Haynen v. 
Hare (1791), 1 lly. Bl. 639,|?er Loid IjOUOIIBOIiougii, C.J., at p. (564 ; Llosa v. 
Nugent {Li/rd) (1833), 5 B. & Ad. 68, per Lord Denman, C.J., at p. G1 ; and sco 
title Deeds and Other Instruments, p, 444, post, 

(а) Smith V. JJve d. Jersey (1821), 2 Brod. & Bing. 473, U. L., jirr Park, J., at 
p. 641, 

(б) Blundell v. Gladstone (1841), 11 Sim. 467, per Shadwell, V.-C., at p. 486 
(a case of a will) ; Bateman v. liot/en {Lord) (1844), 1 Jo. & Lat. 366 ; Richardson 
V. Watson (1833), 4 B. & Ad. 787, per Parke, J., at p. 799 ; Lang v. Gale (1813), 
1 M. & S. Ill ; ira/a/i v. Treianion (1850), 15 Q. B. 733, at p. 751. 

(c) Robertson v. Fiench (1803), 4 liast, 130, per Loul Dr.LENHOROUan, C.J., at 
p. 135 ; see also Malian v. May (1844), 13 M. & W. 611, per Pollock, C.B., at 
p, 517 ; Carr v, Montefiore (1864), 5 B. & S. 408, Ex. Ch. ; Ford v. Fm'd (1848), 
6 Hare, 486, per Wigbam, V.-O., at p. 490; Hicks v. Sallitt (1833), 23 L. J. 
(cn.) 571, 0. A. 

{d) Hutton V. TTarre'a (183(5), 1 M. »& "W. 466, per Parke, B., at p. 476 ; Gulf 
Line v. Laycoch (1901), 7 Com. Cas. I, per Kennedy, J., at p. 4. 

(f) Hutton V. Warren, supra, per Parke, B., at p. 476 ; Gibson v. (1863), 
4 II. L. Gas. 353, per Parke, B., at p. 397 ; Brown v. Byrne (1854), 3 E. & B. 
703, per CoLERmoB, J., at p. 716 

(/) Brown v. Byrne, supra, per CoLERlDGE, J., at p. 716 ; see also Gibson v. 
Small, supra, per Parke, B., at p. 397 ; Meyer v. Dresser (1864), 16 C. B. (n. s.) 
646, per Erle, C. J., at p. 660. 

ig) Brown v. Byrne, supra, per Coleridge, J., at p. 7io; Hnmfrey ?. Dais 
(1857), 7 E. & B. 266, per Lord CAMPBELL, C.J., at p. 274. 

(A) Meyer v. Dresser, supra. 
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Sect. 1 . TIius, evidence of usage has been admitled to add terms to 
Admission contracts relating to marine insurance (r), charterparties (/r), bills 
of lading (f), sale of goods (m), Stock Exchange transactions (n), 
of Usage to j^uilding (o), brokers (p), and actors (q), and also to contracts between 
Tprms Iftndlord and tenant (r). 


(t) Lcthdier'a Case (1692), 2 Salk. 443 (whore the woids “ warranted to 
depuit with convoy" were constiued hy the u8u;?o of morcliauta to moan that 
llie bhij) was fuat to proceed to tho rendezvous of the convoy) ; linnd v. Gonsales 
(1704), 2 Salk. 445; Gord^m v. Morley (1747), 2 Stra. 1204; CtUy v. Jtoijal 
Kxrhanrje Assurance Co. (1757), 1 Burr. 341 (usage that ship’s sails, when on 
shore to bo cleaned, wero slill covered by the policy) ; Noble v. Kfnnoway (1780), 
2 I)oug. (ic. B.) 610 (usage tliat goods remaining on board long after arrival 
wero covered by policy) ; Rucker v. London Aasurawe Co. (1784), 2 Bos. & P. 
432, n. ; Brough v. Whthnure (1791), 4 Term Hop. 206; Vallance v. Dewar 
(1808), 1 Camp. 603; Mdhr v. Tdhcrimjton (1862), 7 U. & N. 964, Ex. Ch. 
(usage that goods jettisoned wt're not covered by policy). 

(/c) llottomlcg V. Foihea (1836), 6 Bing. (N. C.) 121 f agreement to pay 
at so much per ton for goods 8hip])e(i at Bombay ; evidence was alloweil 
of a uisago to pay accoidiug to mea.'suremcnt taken bofoie tho goods wero put 
on board); Chanraud v. Angerstein (1791), Peake, Cl (usage that words "in 
tho month of October " entitled merchants to lix the exact day) ; Cuihhert 
V. Cumming 11 Exch. 405 (usage of loaiiing sugar in hogsheads); Fust 

V. Dowic (1861), 6 B. & S. 20 (usage of the port of loading ns to the pioportions 
of weight and moasureinont tonnago); Hutchinson v. 7’at/iaw (1873), L, R. 8 
0. J*. 482 (usage as to agents’ personal liability if princijial not disclosed within 
a leasoiiablo time); Norden Steam Co. r. Demftsey (1876), 1 0. P. D. 664; 
AUieselkah Helios v. Khnan Co., [1897] 2 Q. B. 83, C). A. 

{1) Haynes v. Holhdny 7 Buig. 6S7, whoro a shipiu.tster agreed to 

cany "a boat” of coituin dimensions and was allowed to show that hy a 
usage ho w'as entitled to take oil its dock when earned by his ship ; Brown v. 
Bifrne (1864), 3 E. & B. 703; Russian Slcnm-Navigutiun Co. v. Silva (1863), 
13 a B. (n. s.) 610. 

(ni) Syeis v. Jo-nas (1848), 2 Exch. Ill (usage that a side of goods should bo 
hy sample) ; Moore v. CampbiR (l8o4), 10 Exch. 323; Liaas v. Dnsloto (l8o8), 
E. B. & E. 907 (agveon’ont to puichaso a cargo of " best oil," " lufouor 
oil” to bo taken at a reduction; cvulenco of a usage was admitted to show 
that tho contract was only performed if a substantial ])ortion of tho whole was 
"best oil’’); Johnson v. Raylton (1881), 7 Q. B. E. 438, C. A. (usage that 
inauufactiiier must supply goods of his own iiinkr) ; Re Walheis, ITi/iser and 
JJammaud Shaw, Son <fc Co., [1904] 2 K. B. 162; boo also Be North Western 
Rubber Co., Ltd. and lJuttenbach <fc Oo„ [1908] 2 K. B. 907, C. A. 

(n) Sutton V. 'Latham (1839), 10 Ad. & Rl. 27; Bat/itfe v. Bniteiworlh (1847\ 
1 Exch. 426; GrisscU v. Bristow asCS), J,. 11. 4 C. P. 36, lix. Ch. ; Coles v. 
Rristowe (1868), 4 Ch. App. 3; Scott v. Godfrey. [1901] 2 IC B. 726. See also 
title Stock ExcriANGE. 

(o) Moon V. Witney Union Guardians {1831), 3Bing. (n. c.) 814 ; Myeray.Sarl 
(1860), 3 E. & E. 306; liorth v. Bassett, [1892] 1 Q. B. 333. 

(p) Uujnfrey v. Dale (1857), 7 E. & B. 266 (liability of broker for undisclosed 
piincipal); Allan v.' Sundiua (1862), 1 II. & (I. 123 (shipping brokers’ commis- 
Mon); Fltet v. Mm ton (1871), L. B, 7 Q. B. 12C (fruit tiade); Robinson r. 
Mollett (1875), L. R. 7 ll. L. 802 (to-llow trade); Imperial Bank v. London and 
St. Katharine Docks Co. (1877), 6 Ch. D. 105 (dry goods trade) ; Pike v. Ongley 
(1887), 18 a B. J). 708, 0. A. (hop trade). 

(q) Grant v. Maddox (1846), 15 M. A \V. 737, whero an actress was engaged 
to perfoim at a certain salary per week, and ovidenco w’as allowed to show mat 
she was only entitled to be paid during tho theatrical season. 

(r) Wigglesworth v. Dallison (1779), 1 Doug. (k. b.) 201, 1 Smith, L. C., 1 1th ed., 
645 ; Beavan v. Delahay (1788), 1 lly. Bl. 6; Senior y, Armytage (1816), Ilolt 

P.), 197 ; Holding y. Piggott (1831), 7 Bing 465; Huttony, Warren (1836), 
i M. A W. 466; and see Clayton y. Gregson (1836), 5 Ad. A El. 302. See title 
Landlom) anu Tenant. 
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484 . But the evidence received must not be of a term which is Skot. % 
repugnant to, or inconsistent with, the written contract (s). Evidence, Admission 
in other words, is admissible to explain that which is doubtful, but of Evidence 
it is not admissible to contradict that which is plain (t). That the of Usage to 
usage merely varies the apparent contract, however, is not of itself 
sufficient to exclude the evidence, for it is impossible to add any ■*_. 
material incident to the written terms of a contract witliout altering Repugnancy, 
its effect, more or less (a). 

In order that the material incident which it is sought to annex 
shall fall within the exception of repugnancy, the incident must be 
such as if expressed in the written contract would make it insensible, 
or inconsistent (/;), or thoroughly unreasonable (c). Thus, evidence 
of usage whereby it was sought to annex terms has been rejected on 
the ground of the repugnancy or inconsistency of the usage in the 
case of contracts relating to marine insurance (rf),charterpartics (e), 
bills of exchange (/), brokers (<7), bills of lading (/<) and sale of 


(«) Brown V. Byrne (1854), 3 E. & B. 703, per CoLEKIuau, J., at p. 715; 
Rpynolded: <'*o. v. Tomhuson, [1896] 1 Q. B. 586 f chart oipaity) ; Ilaytonx. [r^win 
(1879), 0 C. P. T), 130, C. A. (charterparty) ; buc also Aktieselkab Helios v. 
Bhman A Co., [1897] 2 Q. B. 83, C, A., per Lord Estier, M.R., at p. 87; 
Cuthhertv. CummirKf (1855), 11 Exch. 405, ;<cr CoEERlUOK, J., at p. 40S; Oul/ 
Line V. Laycock (1901), 7 Com. Caw. 1, per Kennedy, J., at p. 4 ; Russian 
Steam- Navigation Co. v. Sxlva (1803), 13 0. B. (n. s.) oio, per Keatino, J., at 

p, 618. 

{t) Blackett v. Royal E.rchamje Assurance Co. (1832), 2 Tyr. 266, per Lord 
Lyndiitjrst, O.B., at p. 274. Soe also Crofts v. Marshall (1836), 7 0. & P. 
697; Phillipps V. Brutid (1856), 1 IT. & N. 21 ; Jbluxft v. Bates (1875), 46 L. J. 
(q. B.) 117, 0. A.; Bowes v. Shand (1877), 2 App. Cas. 455, ptr Lord Caiiins, 
L.O., at p. 468 ; Russian Steani-Nai iyation Co. v. Silva, supra, per Keatino, J,, 
at p. 618. 

(«) Bioirn V. Byrne, supra. 

(b) Ilmnfrey v. Dale. (1857), 7 E. & B. 266, per Lord Campbell, C.J. ; 

Aldieselkab Helios v. Kkmnn Co., supra, per Lor«i at p. 87. 

(r) Barrow v. Dyster (18vS4), 13 Q. 13. 1). 635, wheie ovideiico of a usago was 
rejected because had the usago heen incorporated into tho written couti-act 
(wliich contained an arbitration clause) the effect would have boon to make tlio 
interested parties judges in tlinir own cause. 

{it) Blackett v. Royal Exchange Assurance Co., supra (usago for underwriters 
not to pay for loss of boats canied on a ship’s quarter) ; Hall v. Janson 
(1855), 4 E. & B. 600; Dickenson v. Jardine (1868), L. R. 3 C. P. 639 (jeitipoued 
goods). 

(c) PhilUpps V. Briard, supra; Scruitonv. Childs (1877), 36 L. T. 212 ; Hayton 
V. Irwin, supra; The Alhambra (1881), 6 P. P. 68; Lishman v. Christie (1887), 
19 Q. B. D. 333, C. A. ; The Nifa, [1892] P. 411 ; Reynolds & Co. v. Tomlinson, 
supra; Oul/ Line v. Laycock, supra: Metcalfe, Simpson ds Co. v. Thompson, 
Pattrick and Woodwarh (1902), 18 T. L. R. 706. 

{/) Suse V. Pompe (1860), 8 C. B. (N. s.) 638, where a bill of exchange drawn 
and indorsed in England and payable abroad was dishonoured by tliO acceptor’s 
non>payment, and the bolder was hold entitled as against the drawer to recover 
from the latter the amount of the re-exchange, but evidence of a usago 
entitling the holder alternatively to recover the sum he gave for the purchase 
of the bill was rejected, as being evidence of a usage which contradicted the 
written bill. 

{ff) Hodgson v. Davies (1810), 2 Camp. 530; Jofies v. Littlcdale (1837), 6 Ad. & El. 
486 ; Trueman v. Loder (1840), 11 Ad. & El, 689 (tallow trade) ; Gibson v. Crick 
(1862), 1 H. & 0. 142 (shipping brokers) ; Barrow v. Dyster (1884), 13 Q. B. D. 
636 (liabilily of broker for undisclosed principal). 

(A) Fawkes v, Lamb (1862), 31 L. J. (q. B.) 98, where a written contract 
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goods (i)i and also in the case of contracts between landlord and 
tenant {k). 

4B5. The foregoing rules of construction and as to the admission 
of evidence of usages apply to all manner of valid usages and to all 
contracts, whether between commercial persons, or between persons 
engaged in trade, or between persons occupying positions in any 
department of business life ; they also apply to all local usages and 
customs of the country which are not immemorial customs (i). 

Sect. 8. — Admission of Evidence of Usage to Explain Terms, 

To explain 486. Evidence of usage may bo admitted to explain terms which 
termfc. primd facie unambiguous (?a) ; and to supply, as it were, the 

mercantile dictionary in which to find the mercantile meaning of 
the words which are used (n). Mercantile contracts are very com- 
monly framed in a language peculiar to merchants ; the intention 
of the parties, though perfectly well known to themselves, would 
often bo defeated if this language were strictly construed according 
to its ordinary import in the world at large. Evidence, therefore, 
of mercantile usage is admitted in ordt.f to expound the language 
and arrive at its true moaning; and in construing a contract 
among merchants, tradesmen or other persons similarly related to 
each other, the evidence will not be excluded because the words 
are in their ordinary meaning unambiguous ; for the principle of 
admission is that words perfectly unambiguous in their ordinary 
meaning are used by the contracting parties in a diffcrcnc sense (o). 
Althougii parol evidence is not admissible to contradict a document, 
the terms of which liave no other meaning than their ordinary 
meaning and acceptation, yet if the jiarties have used terms, which 
bear not only an ordinary meaning, but also one peculiar to the 
department of trade or business to which the contract relates, it is 
obvious that due effect would not be given to the intention if the 
terms were interpreted according to their ordinary and not according 
to. their peculiar signification (p). Therefore, whenever sucii a ques- 
tion has come before the courts it has always been lield that v.Kjre 


Sect. 2. 

Admisfilon 
of Evidence 
of Usage to 
Annex 
Terms. 

Application 
of rules. 


was Bilcnt as to any allowance of .\aruhonso rent, and evidence was rejected to 
prove a parol agreement to oxciudo tho usual allow'ance. 

(/) Yates V. Pgin (1816), 6 Taunt. 446; Ford v. (1841), 2 Man. & G. 
619. 

(A) Borhston v. Orem (1812), 16 East, 71 ; Wfhhy. Plummei (1819), 2 B. & Aid. 
746; RoherU v. Pjnrhr (18, '{3), 1 O. & M. 808. 

(/) Smith V. Wit SO )) (1832), 3 B. & Ad. 728. per Pahke, B., at p. 733 ; Ilittton v. 
liar mi (1836), 1 M. & W. 466, per Pahke, B., at p. 475; Grant v. Maddox 
(1846), 15 M. &. W. 737, p«r Alukkson, B., at p. 745. See also p. 257, ante. 

{vt) Gutf fAiie V. Laycock (1901), 7 Coin. Caa. 1, per Kennedy, J.. atp. 4; 
Botves V. 8lia7)d (1877), 2 App. Cqb. 455, pei Lord Oaihns, L.C., at p. 468. 
hi) Bowes V. Shand, svpi a. 

(o) Brown v. Byrne (1854), 3 E. & B. 703, per (JoLEuiDGE, J., atp. 716; 
Bnehle v. Knaop (186'^, L. lb 2 Exoh. 125, per Kelly, C.B., at p. 129; Bowes 
V Shand, suj>ra, per Lord CaikN'», L.C., at p. 462; Re North Western Rubber 
Ct>., Lid., and liuttenlach A Co., [1908] 2 K. B. 907, C. A., per Buckley, L.J., 
at p. 923. 

(p) Myers v. Sari (1860), 3 E. & E. .306, per Cockbubn, O.J., at p. 315. 



Part VIT. — Effect op Usage upon Contracts. 

the terms of the contract under consideration liave, besides their 
ordinary and popular sense, also a peculiar meaning, the parties 
who have drawn up the contract with reference to some peculiar 
department of trade or business must have intended to use the 
words in the peculiar sense. This is but an application of the 
well-known rule that the interpretation of contracts must be 
governed by the intention of the parties; and, from the nature 
of the case, the peculiar meaning of the terms used can bo 
discovered only by means of parol evidence (q). 

487 . Where it is shown that a term or phrase in a written 
contract bears a peculiar moaning in the trade or bubinosa to which 
the contract relates, that meaning is facie to bo attributed to 
it, unless upon construction of the whole contract enough appears, 
either from express words or by necessary implication, to show that 
the parties did not intend that meaning to prevail (7). Thus, 
evidence of a usage has been admitted to show that the word 
“ thousand ” as applied to rabbits in a lease of a warren meant one 
thousand two liundrod («) ; to show the meaning of the word 
“ weeks” as used in a contract for the engagement of an actress (4) ; 
of the word “months” in a charterpaity (u) ; of the words “next 
two months ” in the iron trade (r) ; of the word “ days ” in a hill 
of lading (?(■) ; the nioaning of ami the distinction between the 
words “good” and “ line ” in the barley trade (ai); the meaning 
of the words “running days” in a charterparty (y) ; of the expres- 
sion “no St. Lawrence ” in a iiolicv of insurance (-?) ; what latitude 
is given by tlio word “ about ” (a) ; the meaning of tlio word “ level ” 
as understood by miners in the district (/>) ; what “ Livorjwor’ 
meant in a charterparty as a port of arrival (c) ; that tho term 
“ particular average ” did not include expenses incurred in saving 
insured property (d) ; that the term “ Gulf of Eiuland ” w'as treated 
by merchants as part of tho llaltic (e) ; what the word “ wet ” meant 
as applied tooil(/); that “ pimento ” did not moan sea-dainaged 
pimento (y) ; tho meaning of tiio word “ statuary ” in the carrying 


(17) Myers V. Sari (I860], 3 K & J'h 300, per Cockbukv, C.J., at p. 315, ptr 
Hilt., J., at p. 318, per Blackhtiun, J., at p. 319. 

(r) Myers Sari, supra, per BLACKimuN, J., at p. 319; bco also v. 

Wood (18‘J8), 17 L. J. (Q. B.)319 
(fl) Smith V. Wilbvn (1832), 3 B. & Ad. 728. 

(t) Grant v. Maddox (1810), 15 M. & NV. 737; boo also MijtTS v. Sari, 
supra, 

(n) Jolly V. Tonng (18*17), 1 E^p. IMi; boo Simpsou v. Manjetwn (1817), 11 
Q. B. 23; Bisscll v. Jhard (1873), 28 L. T. 740. 

(v) Bissell V. Heard, supra. 

(w) Cochran v. Jletberg (1800), 3 Ebp. 121. 

(») Hutch son V. iioivker (1839), 6 At. WT. 535. 

(f/) Ntilsen v. Wait (1885), 10 Q. B. D. 67, C. A. 

(i) Birrell v. /))7ye>-(18S4), 9 App. Oaa. 315. 

(a) Alcock V. Leeuw (1883), I’ab. & El. 9S. 

?J) Clayton v. Grrgson (1830). 5 Ad. & El. 302 (a case of a leoso). 

(c) Harden Steam Co. v. Dempsey (1870). I C. P. I). 051, 

(d) Kidsion v. Empire Instance Co. (1806), L. R. 1 C. P. 535. 
fe) l/hde v. Walters (1811), 3 Camp. 10. 

(/) Warde v. Stuart (1850), 1 C. B. (n. s.) 88 . 

(g) Jones v. Bowden (1813), 4 Taunt. 847. 
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Custom and Usaoks, 


Sect. 3. trade {h ) ; lliat “ cider ” meant the juice of apples pressed from 
Admission the fruit and not the finished beverage of that name (0 ; to explain 
of Evidence tlie expression “ to load in regular turn ” (j); to show the meaning 
of Usage to of the words “ in turn to deliver ” {k) and about ” a certain 

Explain quantity of barrels (/) as used in certain char terpar ties ; that the 
Terms. .i fumiture ” in a policy of marine insurance included pro- 

visions carried for the use of the crew (m) ; to explain the expression 
“ weekly account ” used in a building agreement under seal, as 
understood in the building trade (ji ) ; to show that “ stock ” 
meant sound sheep (o) ; and to show tliat “net proceeds” meant 
jirocccds exclusive of bad debts (p). 


Part VIII. — Persons Bound by Usage. 

PorflOTis 488. As a general rule a person who is ignorant of the existence 

boiiiui. of n, usage is not bound by it {q). But a person may bo presumed, 
notwithstanding an allegation of his ignorance, to have known of the 
usjige when he entered into the contrFict(r). Whenever a man 


111) Sutton V. Ci<eri (1800), 15 App. Tas. 114. 

(t) Studdy V. Saunders (1S2()), 8 Dow. & Ry. (K. B.) 403. 

(/) Iliohon V. Ch’^nenison (1856), 18 0. B, 213. 

(/■•) Robertson v. Jachon (1815). 2 0. B. 412. 

{l) Alaoch V. I.eeuw (1883), Oao & El. 98 ; boo also Moore v. Campbell (1854), 
10 J^lxch. 323 (u8njr« of liemp brokers). 

(vi) lirough v. Whitmoie (1791), 4 Term Bop. 206. 

(/O jVyers v. Sari (1860), .3 E. & E. 306. 

(o) Jones V. liouulen (1813), 4 Taunt. 817, fer IlEATU, J., at p. 853. 

(p) Caine v. Horsfall (1847), 1 Exoh. 519. 

( 7 ) Cahny v. /.%^i(1825), 3 B. & 0. 793 ; llartUit v. Pentland (1830), 10 B. & 0. 
760, per Eoiil Tentkkukn, at p. 770 ; Itush/vrih v. IJadfield (1806), 7 East, 224 ; 
Suectingy. Tcorrf (1861), 9 C. B (N. 8.) 531, I'lx. Ch., per WlQliTMAN, J., at 
p, .“lOO; Scott V. living (1830), 1 B. & Ad. 605: Ilathesing v. Latng (1873), 
Jj. B. 17 Eq. 02, wlioro a shipowner was held not hound by the local ua i'-o of 
nuMchnnls in Bombay ; lie Florence, Fx parte Wingfield (1879), 10 Ch. D. 
601, 0. A., per Jessei., M.B., at pp. 593, 694. See also Matrieff v. Croafield 
(1003), 8 Com. Cns. 120. 

(r) 'i3iu.s in JSiohle v. Kennaway (1780), 2 Douf'. (ic, D.) 612, Lord Manseield 
eaid : “ J'l\cry underwriter 1e presumed to be ncquaiiitod with the practice of the 
trade he insures ; and if ho does not know it he ought to infoim himself.” See also 
IhicUe V, J\iioop (1867), L. R. 2 Exch. 125, per Kelly, CB., at p, 129; Moilett 
V. Rohimou (1872), L. R. 7 C. V. 84, Ex, Uh., per Blackbubn, J., atp. Ill ; Rush- 
forth V. Had field, supra, jter Lord Ellenuobouoh, O.J., at p. 228, per 
( I HOSE, J., at p. 230. As to tho duty of every i)or 80 U aRected by a well-eutab- 
hblied usage to inform himself of it, see Re Couston, Kx parte Waiki'w (1873), 
8 Ch. App. 620, per Lord Selbokne, L.C., at pp. 630, 631 ; Russian Steain~ 
Navigation Co, v. Silva (1863), 13 0. B. (n. 8.) 610, per Wille8, J., at p, 617; 
Sewell y, Corp (1824), 1 C. & P. 392, per Be8T, C.J., at p. 393. See also Pollock 
y. Stables (1848), 12 Q. B. 765, where a person employing a stockbroker on the 
Leeds Stock Exchange was hold bound by the usage of that market, although it 
was not shown that he was aware of that usage; Plaice v. Allcocle (1866), 
4 F. & F. 1074 ; Newall v. Royal Exchange Shipping Ob. (1886), 33 W. R. 868, 
0. A., at pp. 868, 869; Holdtrness v. Collinson (1827), 7 B, & 0. 212, fjer 
Bayley, j , nt p. 216 (an alleged usage as to wharfingers’ lien in Hull). 
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undertakes to perform a duty, he undertakes to perform it with a 
reasonable degree of care and skill, and where the performance has 
reference to a particular trade that necessarily involves an .obliga- 
tion upon him to make himself acquainted by duo inquiry with the 
usages of that trade ($). 

489. The question whether a person is bound byau.sage depends 
upon the degree of notoriety which that usage has acquired (0. If 
a usage, whether it be a commercial usage or one of a particular 
trade or of persons bound by particular contractual obligations 
in respect of land, has become so general and notorious within its 
particular sphere that all persons dealing wdthin its sphere can 
easily ascertain it, then those persons are presumed to have been 
aware of it when they entered into the contract, and will be deemed 
to have submitted to be bound by it, although they allege that they 
were ignorant of its existence (u), 

490. It is now thoroughly established that a person who deals in 
a market is bound to inquire what its usages are, and that those who 
deal with him have a right to hold him bound by them to the same 
extent as a person would have been bound who belonged to the 
place (tt). Such a person under these circumstances is precluded 
from setting up, as against the persons he dealt with, liis ignorance 
of that which ho ought to have known (/d, and must be taken to 
deal according to the usage of the market (c). 

A man who directs another person to make a contract 
at a particular place must be taken as having intended that 


(a) Sec Ilusaiiiu Stcam-Naviyalion CV. v. ISiJca (1803), 13 0. B. (N. s.) 010, per 
WlLLES, J., nt p. 617. 

(d yoe Holilemess v. CulHiiaon (1827), 7 B. & C. 212, at p. 210, whoio Ba Yhisv, J., 
said “where a usage is general, and prevails to such uii extent that a party 
contr.'ioting . . . must he suppo.’je<I to be conusant of it, then ho will he hound 
by the terms ol that u.sxge ” ; llu$hj{ytlh\, liwi field (1800), 7 East, 221, per 
Lord Eli.en BOROUGH, C.J., at p. 228, and pfr Ohose, J., at p. 230 ; Nvlbou v. 
Dahl (1870), 12 Ch. D. 608, 0. A., per Jesseu, M.R., at p. 675. 

(w) See GrmeU v. llriatuice (1808), L. R, 3 C. P. 1 1 2, per Bovill, C. J., at p. 1 28. 
This case was reversed on appeal (1868), L. R. 4 C. P. 30, Ex. Ch., where, however, 
COCKBURN, O.J., at p. 47, said that although it was unnecessary in the \iow llio 
court had taken of the case to decide the question, the court would havoiiifeircd 
that the plaintill either had knowledge of the usage beforehand or had sub.se- 
qiiontly ratified the contract. See also Mollett v. Robhtaon fl872), L. R. 7 C. P. 
84, Ex. Ch., per Blagkburn, J., atp. Ill ; Buckley. Km op 11807), L. R. 2 Exch. 
125, per Kelly, C.B., at p. 129; affirmed ibid., p. 333, Ex. uh. ; Pollock y. 
BtaUea (1848), 12 Q. B. 765 ; Rainy y. Vernon (1840), 9 C. & P. 550, whoro the 
question left to the jury by Lord Denman, C.L, was whether a usage of the 
auctioneer’s trade to charge a commission in certain events was so notoiiuus 
that the defendant, who had engaged an auctioneer, must be taken to have 
known of it; Iloldernese y. CoUmaon, aupra, per Bayley, J., at p. 210; Rush- 
forth y. Hadfield, supra, per Loi*d ELLENDOiiouan, O.L, at p. 228, and per 
Grosk, tl., at p. 230. 

(а) See MolUU v. Robinaun, aupra^ per Blackburn, J., at p. 111. See also 
BayUffe v. Butterworth (1847), 1 Exch. 425, per Alderson, B., at p. 420 ; VolU>ck 
y. Stables, supra. 

(б) See Mdldt v. Robinson, supra. 

(e) Bayliffe y. Butterworth, supra, per Aldsbson, B., at p. 420. See also 
Pmloek V. Stables, supra ; Duncan y. Hill (1871), L. R. 6 Exch, 255, per Keu^y, 
O.B., at pp. 266, 207, which case was, however, reversed on appeal (see Duncan 
y. Hill (1873), L. B. 8 Exch. 242, Ex. Ch.). 
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CasTOM AND Usages. 


Pakt VIII. conlracfc should bo nuide in accordance \\itli the usage of that 
Persons phice {U}. 

Bound by A pyrson who employs a l)rf)kpr must ho supposed to give the 
latter authority to act as other hrolicrs do; it does not matter 
\^llethor the employer was or was not himself acquainted with the 
rules by wliich brokers are hound (c). Thus a peison employing 
on the Stock Mxchangea broker who is notoriously a broker must be 
taken to li.ive authorised the latter to act in obedience to the rules 
of the Stock Exchange (/). 

ff, however, a person employs a broker to transact business for 
him upon a inaikei with the usages of which the principal is 
unacquainted, he gi\es authority to the broker to make contracts 
upon the footing of such usages only in so far as they merely 
n'gulato the mode of performing the contracts and do not change 
ibeir intrinsic character (y). 

Particular 491. If there is a general usage applicable to any particular pro- 
Jtc^*****^^* fession, jiarties employing an individual engaged in that profession 
* are supposed to deal witli him according to that usage (h). 

On the otlier hand, if the usage is in some respect lacking in 
notoriety, persons ignorant of it are not hound hy it, that is to say, 
strangers to its sjihere, not cognisant of *t, are not bound (i). Thus 
a usage of a particular place or of a particular class of persons 
cannot hind other persons unless they are acquainted with the usage 

(</) /ixii/ijjc X. JiuttirKoith (1S17), 1 I'lxch. 42.'>, j^er Aldersox, J' , ut p. 420; 
et'o also Jlarktr v. Eduanitt (ISST), o1 L. J. (a. r ) 1 17, 0. A. 

(<") Sutton V. Tatlunn 10 Ad. & hi. 27, j>or bllTi-EDAl.B, J,, at p. yo ; 

F('<) iilho VoJlork V. Stables (1848), 12 Q. Ik Tl).'). 13ut com pare v. Mol/eti 

(1870), L. It. 7 II. b. 802, ut p. 888 ; bco uImj Ilarher v. Edwards, sujjra. 

(/) SuUon V. Tatham, supnt per jAud Dknman, (J.J , at p. 20; see also 
Forget V. Baxter, [1000] A. (3. 4G7, P. 0., at p. 479 ; JlarLr v. Edwards, supra, 
fcJcG titlo SrocK ExciiAxau. 

((/) 8*00 Robinson v. Molldt, supra, per Loid Ciielmsfori), at p. 836. 

(//) kSoe Sewell v. Corp (1824), 1 0. & T. 392, per Best, O.J., at p. 393 (an 
allfjj^ed UbJige <}f votounary biirgoons), 

(t; ilahay v. Lloyd (182.>}, 3 Jk & (J. 793 (an action on a policy of insurance). 
It was found in a t-pcci.d verdict that a us.ige with logaiii to such po'. cies 
jiiovailcd amongst the undciwrilorH Bubscnbing policies at Lloyd’s Cnllbe- 
liouso, and that the policy m question was effected there , but it was not 
found that tho plaintiff was in 'ho habit of olTocting policies ut that placo. 
Tho court hold that this usage, boiiig merely a usage of a particular house, was 
not sullicient to bind the plaintiff. 

Tho following aro casus where poisons, unaware of the existonce of tho usage, 
ha\e boon lield not bound hy it, upon tho ground that the u^ago, in some 
respect or other, lacked notoiioty : — Oalai/ v. Lloyd, supra ; He Jones, Ex parte 
Lovirnuf (No. 2) (1874), 9 Ch. App. 621 (bankruptcy); Re Matthews, Ex parte 
I'vwell (1875), 1 Ch. lb 601, C. A. (an alleged usage as to hotel keepers hiring 
their furuituro) ; Jte llUl (1875), 1 Ch. 1*. 503, n., 0. A, whoio an alleged 
usage for cab piopiiotors to hire their cabs was hold not sulTiciontly well known 
hy persons likely to become their credit! rs, so as to exclude tho doctrine of 
reputed ownership; Petry v. Barnett (1885), 15 Q. Jk J). 388, 0. A., whore 
tho dofoudant was ignorant of tho usage of the London Stock Exchange with 
regard to dealings in shares of banking companies, and did not know that the 
purchasing broker was hy such usage bound to pci form a contract for the pur- 
chase of banking shares, thoiigli void at law undor the Banking Companies 
(Shares) Act, 1867 (30 & 31 Vict. c. 29); llarker v. Edwards (1887), 57 L. J. 
(a B.) 1 17, C. A. (a person employing a broker on the London Stock Exchange 
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and adopt or if tlio usage is confined to part of a trade, other 
persons in that trade are not bound by it {1). Similarly a usage 
which only exists within a particular market cannot bind persons 
unaware of it who do not deal in that particular market (/«)• 

492. No usage, however notorious and general, will bind a person 
whow'as ignorant of it when he entered into the contract, unless the 
usage be both reasonable (n) and legal (o ) ; for to that extent only 
can Biicli a person be assumed to have acquiesced in the usage, and 
to have submitted to bo l)Ound by it (p). 

The courts have always taken upon themselves to consider 
whether a usage is or is not within the bounds of reason, and if the 
usage is unreasonaldo they will not recognise it as binding on 
people who do not know it and who have not consented to act 
upon it(« 7 ). 

A person may agree to be bound by an unreasonable usage ,* but 
he is only bound if, wlien lie entered upon I he dealing, the usage 
was made known to him, and he then agreed to bo bound b,y it(r). 


authoiisoa tli«3 latter to make a contract of sale in accortlanco vvitk the rnloa 
and Uhage.s m force, unless llioy are either unieasonablo or illegal, and not 
known to the principal) ; kinuth v. Ih't/nvldi S T. L. 11. l.'l? ; (18U2), thtd., 

3‘Jl, 0. A. (also a case of a uaago of the London Stock J'lvehango); IJlackburn 
V, Mason (18l);i), 08 L. T. olO, 0. A., at p. oil, wliero an nlloged usago among 
stockbiokcrs that a nicinbor of tlio Loudon Stock Mxchange, who has bold shares 
oil the instruct ions of a country broker acting for uu undisclobed luancipal, is 
entitled to sot-olf against Iho piico ot tho hhaios a debt duo to him fioin Iho 
country broker in K'Sjiect of piovious ytoek Lxchungo transactions, was hold 
unro.isouublo, and theieforo not binding upon the ]nincipal of Uie country 
broker, unless tho piincipal know ot tho alleged usage and ugiood to ho bound 
by it. fcJoo title Stock Excilincje. 

{k) BaitlcU V. radhiud (1880), 10 JL & C. 7C0, per Lord TEuruauh.v, U.J., at 
r. 770. 

(0 OalKvj V. IJoyd{}82o), 3 B. vt C. 793, at p. 797. 

[ill) He Ouetz, Jouaext <Jo., /v’e paiLe The 'I’raUce, [1898J 1 (i. B. 787, 0. A., 
per A. L. SiilTir, L.J., at j). 79o. 

(«) Neihon V. James (1882), 9 Q. B. D. 510, 0. A., per Biiurr, L.J., at p. 552; 
Leuckhart v. Cooper (L*)3()), 3 13ing. (.\. c.) 99 (alleged usage for imblic waio- 
house keepers in London to have a gonoial lion on all goods fioin timo to tinio 
housed ill their w.uehousos for all moneys due fioni tJie meioliants intrinsting 
thoir goods to them in respect of expenses incurred by tho warehouse keopeis 
^v as held umoaMuiable and not binding u^iou foreign luei chants) ; l{ob<.n<oa y. 
Molleit (1875), L. IL 7 U. L. 802; Perry v. Barnett (1885), 15 (i. B. J). 388, 
C A., per Bowkn, at p. ot»7 ; Bireeting v. /'cur- e (1801), 30 L. J. (o. r.) 
109, Ex. Oh., pi-r WiauTM.tx, J, at p. 110; Duncan y. Udl (1873), L. II. 8 
Excli. 242, Ex. Ch., per Blackuukx. J., at p. 248. See also Beoit v. Iroiny 
(1830), 1 jB. & Ad. 605, per Lord TiiNTEUiiEN, C.J., at p. C12 ; Boftomley v. 
Forhts (1838), 5 Bing. (n. C.) 121 (alleged usage as to mode of mcasureniont 
of cargoes fiom Bombay); liopner ifc Go. v. Stoate, Iloeeyoud Jb Co. (1905), 92 
L. T. 328. 

{p) Pert'y v. Barnett^ supra, at p. 395; Itohasun v. MoUut (1875), L. 11. 7 
II. L. 802 ; Ned son v. James, supra, per BrETT, L.J., at p. 552. 

(p) Neilson v. James, supra; Perry v. Bariutt, supra, jjer Bowen, L.J., at 
p. 397. 

{q) Ferry v. Barnett, supra, per BuETl’, M.B., at p. 393 ; Robinson v. Molleit, 
supra. 

(r) Blackburn v. Mason (1893), GS L. T. 510, 0. A., per Lord E.suer, M.B., 
at p. 611. See also Scott y. Irvtny (1830), I B. & Ad. 605, per Loid Tenteuden, 
O.J., at p. 612. 
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Custom and Usages. 


Part VIIl. 
PersonB 
Boond by 
Usage. 

One-Hidcil 

usages. 


Proof 


493. Wlicn a considerable number of men of business carry 
on one side of a particular business they are apt to set up a usage 
wliich acts very much in favour of their side of tlie business. So 
long as they do not infringe some fundamental principle of right 
and wrong, they may establish such a usage ; but if on dispute 
before a legal forum it is found that they are endeavouring to 
enforce some rule of conduct which is so entirely in favour of their 
side that it is fundamentally unjust to the other side, tlio court 
has always determined that such a usage, if sought to be enforced 
against a j)crson in fact ignorant of it, is unreasonable, contrary to 
law, and void (s). 


Part IX,— Proof of Usage. 

Sect. 1. — f'a (!e>u*r<d. 

494. The (picstion as to the existence of a custom is a (piostion 
of fact, and it is necessary to prove the ■ ustom in each case, until 
eventually it becomes so w'oU understood that the courts take 
judicial notice of it (a). Every usage, of which ibe courts do not 
take judicial notice, must be clearly sbowTi to exist (6). 

495. A usage is proved by the oral evidence of persona who 
become cognisant of its existence by reason of their occupation, 
trade, or position (c). The evidence must be clear and convincing ; 
it must also bo consistent {d). 

In order to prove a particular trade usage alleged to be carried 


(fl) lioUmon V. MoJkU (187o), L. R. 7 II. L. 802, i>er Bhe'it, J., at 

p. 818. 

((7) Moult V. rfiUidaif, [1808] 1 Q. 15. 12,7, per CjrANNbi.r,, J., at p, 120 ; 
Goodwin v. Iiobu}t8 (1875) L. R. 10 Excli. 007, Ex. Ch. ; (1-S7G) 1 App. C'ji.s. 
470; Nelson v. Dahl (1870), 12 Ch. D. 608, 0. A., Jessel, M.R., at p. .'>.5; 
t>eo also PvsiUthwatte v. Freeland (1880), o App. Cas. 690, per Lonl Rlackjjui: v, 
at p. 010. 

(6) Moult V. llalliday, supra, per ClLANNELl,, ,T., at p. 130; Coles v. firrsUme 
(1808), 4 Ch. App. 3, Lord CJairns, L.C., at p. 11. 

(<’) See, for instance, lie Matthews, Fz paHe Powell (1876), 1 Ch. D. 601, 0. A. 
(furnituro dealers); Murray y. Currie (1830), 7 0. & P. 681 (laud ngonta); 
Strwarl v. Aberdein (1838), 4 M. & W, 211 (insurance biokere'i ; Cohen v. Payet 
(1814), 4 Camp. 90 (ship brokers); Eiehe v. Meyer (1813), 3 Camp. 412, where a 
usage of London brokers was pi-oved by “ a gi’eat number of biokers and 
merchants”; Rainy v. Vernon (1840), 9 0. & P. 669, whore three auctioneers 
proved a usage of the auctioneers’ trade; Plaice v. Allcuck (1800), 4 P. A P. 
1074 (bleachers and hosiers) ; DoUf/rrdey v. Fttrbes (1838), 6 Bing. (n. 0.) 121, 
whore a witness who was at Bombay at the time of shipment proved a usage 
at that place as to measuromont of tho cargo. 

(d) Bowes V. Shand (1877), 2 App. Gas. 456 ; Levitt v. Ilarnhlett, [1901] 2 Iv. B. 
63, 0. A., per Coixrxs, L.J., at p. 66; Re /fill (1875), 1 Ch. I). 503, n., 0. A., 
per Meixish, L.J., at p. 601, n. ; and see Willatis v. Ayers (1877), 3 App. Cas. 
133, P. G., at p. 140 (a considerable discrepancy in the evidence os to the nature 
of the ulleged usage led the court to the conclusion that the usage was not 
universally admitted by those engaged in or conversant with the particular trade). 
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on at a particular place, tlie evidence of persons carrying on 
the same trade in another place may be called to show that the 
])articular trade is carried on there, provided the two places are in 
the same vicijiity, and there is sliowii to he an interchange of the 
trade hetwton them (e). 

A usage is not proved by merely bringing the person interested 
ill establishing its existence to give oral evidence of its existence 
unsupported by any other evidence (/). 

496. In order to prove a usage in a particular trade it must be 
shown that the usage is certain and reasonable and so universally 
acquiesced in that everybody engaged in the trade knows of it, or 
niiglit know if he took tlie pains to inquire (y). If the evidence 
tends to show that the alleged usage is in a high degree unreasonable, 
this fact will be of weight in considering whether or not the alleged 
usage docs, in fact, exist (h). 

497. The evidence of witnesses, in order to prove the existence 
of a usage, niust amount to something more than mere opinion ; 
it must establish the fact of the existence of the usage, and pro- 
vide instances of the usage having been acted upon ; otherwise 
the testimony will be of little weight (i). In order to establish a 
mercantile usage it is necessary, not only to show that a large 
number of influential people at the place where it is alleged to exist 


(«“) IVa/(e V. AlUoi'k *1 F. & F. 107t (witiiossos carrying on tho trade 

of bleachers at lioughboiough were called to prove the existence of a usage of 
tho trade of bleachers in Nottingham). As to the nature of the evidence 
necessary to pl•o^o or dispievo the existence of a usage, see, generally, The 
Ilai not (1-S42), 1 Win. Roh. 439 (usage of South Sea wlialcrs to render iissibtance 
without claiirung salvago); Didfenson v, Lano (1800), 2 F. & F. ISS (PorMaud 
stone qTiairy trade) ; lie Cdnston, Ex parte Walhim (1873), 8 Oh. App. o20 (usage 
in tho Liverpool wine and spirit trade); Re Matfinrs, A’.c jiarte Eowdl (1875), 
1 (Ih. 1). 501, C. A. (usago of hotel koopeia and furniture dealers) ; Ahhott v. 
tiaiee (1871), 43 Jj. J. (c. p.) 150 (uaag<» of horse trainers); lie fVitt, Ex parte 
Hhuhrook (1870), 2 Ch. JJ. 489, U. A. (usago as to packer’s Hen) ; H'/Z/a/i.* v. 
Ayere (1877), 3 App. Cas. 133, P. 0. (an alleged usage as to bills of exchange) ; 
Re Florence, Ex parte Wmyjitid (1879), 10 Uh. D. 591, C. A. (u.sugo of horse 
dealers to have horses upon their promises for sale or leturn); iJent v. Nn-halls 
(1874), 22 W. 11. 218 (allowed usage of the Stock Exchange) ; Kuiyht v. 
(JvteHwoith (1883), Tab. & Kl. 48, at p. 61 (marine insuranco) ; Hlewart v. 
Ahcrdein (1838), 4 M. & W. 211 (marine insuranco); Re Caf/ord, Carr v. 
Ford (1804), 71 L. T. 684 (usage of Bristol warohousemen to have a general 
lien); Wildi/ v. Stephenson (1882), Cab. & El. 3 (Stock Exchange); Levitt v. 
Jfamhlett, [1901] 2 If. B. 63, 0. A. (London Stock Exchange); Gill v. Shep- 
herd tfc Co. (1902), 8 Com. Ctis. 48 (Stork Exchange); Sea Steamship Co. y. 
Frice, Wather & Co- (1903), 8 Com. Cas. 292 (an allegoa usage tliat sh amors dis- 
charged at a certain rate are properly discharged, whatever iria> he tlioir size); 
Rop:ter A. Co. v. Stoate, Jlosegnod tfc Go. (1906), 92 L. T. 328 (alleged usage 
rostiicting the rate of delivery of gi’ain cargoes to 600 tons^er diem). 

(/) Re Witt, Ex parte Shuhrook, supra, per MsLLisn, L.J., at p. 492. 

(v) Plaice V. Allcock, enpra. 

{h) BoUomley v. Foihes (1838), 6 Bing. (w. 0.) 121, per Tind\l, O.J., at 

p. 128. 

(f) Lewie v. Marshall (1844), 7 Man. & G. 729, 743; see also Tucker v. Linger 
(1882), 21 Ch. D. 18, 0. A., per Jesset,, M.B., at p. 34, and per CorroN, L.J., at 
p. 38. 
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havo agreed that it would he a good thing to have such a usage, but 
also that such an agreement has, in fact, been acted upon ; because 
unless it is acted on no one will challengo it (/c). 

498. Where it is sought to establish the existence of a usage, the 
other party may adduce evidence tending to prove the non-existence 
of the usage by producing witnesses who from their profession, 
trade, or ])t)silioii would bo bound to have hoard of the usage if it 
in fact existed, and who state that they havo never heard of it (1 ) ; 
or ho may aildnco evidence to show that in the particular trans- 
action llie parties did not act upon tlio usage (m) ; or to show 
that, although there may have been such a usage as is alleged, 
another inconsistent usage has sprung up (a). But the non- 
existence of a usage cannot be proved by merely calling the party 
interested in denying its existence to say that ho never heard of its 
existence (n). 

499. Where the evidence tendered in support of a usage is not 
suflicient to establish it, the dismissal of the action upon the ground 
of the failuio of proof of the usage does not necessarily dis]>rove 
its existence or prejudice the ]>erson socking to establish it, so 
as to prevent him from O'^iablishing 11 :e oxistonco and validity 
of the usage in any subseipient action in respect of a similar 
transaction (p). 


Sect. 2 . — Judicial Notice of Usages. 

500. A commercial or other usage may be so often pi oved in courts 
of law that the courts will take judicial notice of it (r/). This is done 
in order to prevent useless expense, as it is unnecessary to require 
the parties to prove by a large number of witnesses a usage which 
has been proved over and over again (?’). As regards the necessity 
of proof, usages pass tlirough certain stages. There is the primary 
stage when the particular usage must be proved w'ilh certainty and 
precision ; there is the secondary stage when the court hns become 
to some degree familiar witli the usage, and wlien slight evidence 
only is required to establish it; and there is the lin-il stage v.i-en 


(7c) Sea SteamsJop Co. v. /ViVc, ]VuIker <fc Co. (190;j), 8 Com. 0»i8. 292, per 
Kknnkdy, J., at p. 2Uo. 

(7) Bourne v. Oatliffe (1811), 3 Man. & G. 043, per Alderson, B., at p. 684. 
Spo, for instanco, Levitt' y. Jlambld, [1901] 2 K. Ji. 53, 0. A., at p. 60, where 
tho official 'assignee of the London Stock Exchange was called to prove the non- 
exi.stenro of an alleged nsago of tlie Stock Exchange. 

hn) Bourne v. supra, per Alderson, 11., at p. 684. 

(n) Jifvult V. llalluJaif, [1898] 1 Q. B. \2b,per Ciiannell, J., at p. 130. 

(o) Be JViU, Ex parte Shuhroolc (1876), 2 Ch. D. 489, 0. A., per Mellisu, L.J., 
at p. 492. As to tho nature of ovidenco necessary to prove want of knowledge of 
tho existence of an alleged usage, see Maivieff y. Urosfuld (1003), 8 Com. Cas. 
120, per Kennedy, J., at p. 123. 

(p) Beckhuson and Qihbs v. Jfambhtt, [1901] 2 K. B. 73, 0. A. 

(o) Be Matthews, Ex parte Powell (1876), 1 Ch. D. 501, G. A., per Hellish, 
L.J., at p. 506; Edehtein v. Schuler cfc Co., [1902] 2 K. B. 144, per Biqham, J., 
at pp. 155, 166; Brandao v. Barnett (1846), 12 Cl. & Fin, 787, H. L., per Lord 
Campbell, L.O., at p. 806. 

(r) Be Matthews, Ex parte Powell, supra. 
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the court takes judicial notice of the usagCi and evidence is not 
required (s). 

501. The courts have not laid down any guiding rule as regai ds 
tlic exact number of times a usage must be proved before judicial 
notice of it will be taken (f). It would seem that the mere proof 
and establishment of a valid usage once only does not of itself 
entitle a person in a subsequent action to dispense with proof of 
the usage ; but, on the other hand, where there are several reported 
cases in wliich the usage has been established, this fact of itself will 
cause the court to take judicial notice of the usage (a). The reported 
cases must not be contradictory, but must app(^ar to the court to 
be suhicieut to establish that the alleged usage has been frequently 
proved (b). 

502. The courts will take judicial notice of those usages which 
are embodied in the la\v merchant (c). Those usages arc the 
general law of the land and part of the common law ; and for this 
reason they ought not to be left to the jury after they have been 
judicially noticed (d). 

503. Judicial notice has been taken of the usage of drivers of 
vehicles upon public roads to keep to the left(r) ; of persons riding 
on horseback to keep to the same side (/’) ; of tlie general practice of 
conveyancers {q ) ; of the usage as to the mode of calculating average 
by deducting a fixed amount for repairs (//) ; of the usage of bankers 
to have a general lien (i); of tho usage amongst shipo^^ncrH and 


(ft) Moult V. I/ctllhlai/, [1808] 1 Q, 13. 125, jer Cjiannkll, J., at pp. 129. 180. 
It is nppioliciuli'd, l^o\^e\cr, that in cv’oiy caso wheio it is in1(Miilc<i to rt>]v 
upon a usage, tlie ])urty lolymg upon its existence ehould bo prcpsind wilh 
ovidf'iico to celitblish it, allnough tii(3 p.ailkailur usage appoais to h.ive boon 
judicnllv notifoil in rcpoited cu.scs. Jutlicial nolice of a us.igo KhouJd not bo 
robfd upon, oiving to tbo transitory nature of tho notoriety of usages ; for a 
usage ionnt'ily notorious iimy givo place to another and bofomo tho oxi-tption 
mtier tli.an the lulo ; boo li qmer tC Co. v. Stoate. Ifoi>e^flod & Co. (1905), 92 L. T. 
528, per CilANNKi.L, J., at p. 3.'52; and Moult v. HuUnlny. snpKt. 

{() Tho ni!o which forniorly t'xifetod that oaeli couit took notice of usages and 
cufetimis held by or certified to it, no longer holds good. See Stophoii, Evidence, 
art. 68 (4), note ; and title Evidfnce. 

((i) lie Parker, Kxpaite Turyvand (1885), 14 Q. 13. Jb 036, 0. A., per IlKiiTT, 
M.K., at p. 045 ; "The custom has been t-o often pioved that tho courts will 
take judicial notice of it." 

(6) lie Matthews, hx parte Powell (1875), 1 Ch. I>. 601, 0. A., per AfELLiSH, L J., 
at p. 507. 

(c) See Drandao v. (1840), 12 01. & Fin. 787, 11, L., per Loid CAMrnyjx, 

at p. 805; Mngadara v. Holt (1091), 1 Show. 317; Lethulier's Case (1092), 
2 Salk. 413, per IIoLT, 0 J. ; Kdie v. East-lndm Co. (1701), 2 Burr. \2\Q, per 
FoSTKii, J., at p. 1220. As to tho law mcichant, see p. 259, auie, 

{d) Edie V. East- India Co., SHf>rn, 

(e) L'ume v. llray (1803), 3 East, 593. And see Motor Cars (Use and (Con- 
struction) Order, 1901, ar'b. iv. (3) ; Statutory Bulcs and Orders, 1904, p. 520, 
which appear to givo statutory recoguitiou to tho usage. 

(/) Turley v. Thomas (1837). 8 0. & P. 10"<. 

(g) Ee Eoslier, liosher v. Rosher (1884), 53 L. J. (cn.) 722. 

(A) Poinqdestre v. Royal Exchange Corporation (1820), lly. & M. 378. 

(t) Davis V. liowsher (1794), 5 Term Hop. 488 ; Drandao v. Barnelt (1845), 12 
Cl. &Fin. 787, TI. 3j. ; London Chartered Dank of Australia v. Mhite (1879), 4 
App. Oas. 413, P. 0. 
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underwriters that a declaration may be altered even after the loss is 
known (A) ; of a usage of packers to have a general lien over the 
goods of a customer (l ) ; of the usage of underwriters as to the rules 
of average adjustment (m; ; of the usage of iniikeopei s to have a 
general lien over the chattels of guests deposited with the inn- 
keeper (n) ; of the fact that by usage debentures to bearer are 
negotiable, although not so expressed upon their fa('e(o); of the 
uaaj^'o of hotel-keepers to hold their furniture on hire (p) ; and of a 
usage for booksellers to have in their shops books, which they do 
not own, to bo sold on commission (q). 


Part X. — Miscellaneous Usages. 

Si-:cT. 1. — Usages oj Var t ic alar Trades. 

504 . The following particular trade usages occur in reported 
cases (r). Tlie majority have been actually established as existing 
at the time when the case in which eaclj occurs was decided, and 
fulfilling all the requisite characteristics oi a valid usage (s). Some, 
however, have been merely recognised or not contradicted, the case 
iji winch the particular usage was dealt with not involving a 
decision upon the existence or validity of the usage (0* Attempts 


(/f) SfejihniH V. Awlrahibian lufunance Co. (1H7‘2), L. It. 8 0. 1'. IS. 

(/) lie Wat, Eor jioric Hhnhrook (1876), 2 CIi. 1) 48f), (J. A. 

(??i) Ijohre V. AiichtMui (1878), .S P. 1). {>58, (!, A., at p. 5<>2. 

(n) Miilfiver v. EUneure (1878), 3 Q. B. D. 4S4, U. A. ; Tuirill v. Crowley 
(181!)), 13 Q. B, 197 ; TUrefull v. Ihrwuk (1870), L. K. 10 Q. B. 210, Kx. Gh, 

(o) ICdrlUt'in V. Sihnler it Co , [1902] 2 K. B. 144 ; SJkjJIlUI (/urr/) v. London 
Joint Htoik (1888), 13 App. Gas. 333; Loudon Joint tdoik Uauk v. Simmons, 
[1892] A. G. 201. 

(p) Cruwrour v. SoUer (1881), 18 Cli. I). 30, 0. A.; Re Ernltr, Ex pQ}te 
q loijiuind (1880), 14 (i. B, J). 636, G. A. Goiiiparo Re Eowiir, Ex Di X/'/r? 
(1883), 23 (Jh. T). 261, G. A. (no judicial notico of an alleged sijuilur naugo us 
to an oidinary liouscholdor) ; and Re Jones, Lx parte Looernty (No. 2) (I8i i), 9 
Gli. App. 621. 

(7) See IVIntJieJd v. Brand (1817), 16 M. & W. 282, per PAin-.E, B , at p. 280, 
and fur Pia'JT, B., at p. 287 ; t.e Tlnckbrinm, Ex parte CJreeuicoud (1862), 
6 1 j . T. 008. ^3eo also note (0) on p. 289, jwift. 

(r) 1‘lvniy cnae in \vbi<;h a usage has been established cannot be regarded us 
an authority that the particular usage still continuca, for a ii'^ago may go out 
of vogue in the uourso of a few yeais, or oven in a shorter time if tlio circuin- 
stancos change. ScO, for instance, liopuerJc Co, v. Stoate, Ilosignod d- Co. (1905), 
92 Ij. T. 328. On the other hand, many usages wliich are still locognised as 
valid were cptabh.shod many yeais ago. For instanco, the usage in the legal 
profession for the Ics-sor to pay for the counterpart louse was fiist established 
in 1837 {Jeumug v. Majvi (1837), 8 0. & F. 61). 

As to these essential chai’actoiios, see p. 202, ante. 

(t) See Ilathesiny v. I.axng (1873), L. II. 17 92, where it was hold that .an 

alleged usage as to the effect 01 a ship’s mate’s receipt for goods, if proved to exist, 
could not all'oct tlio persons against whom it was sought to establish it. The 
maionty of cases where the courts have neither upheld nor contradicted the 
exi-.tenco of a usage are oases where evidence of the usage has been tendored 
and rejected upon tho ground that the usage was repugnant to the terms of a 
wiitten contract and could not therefore be admitted. See, for instance. 
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to establjBh some usages have failed for want of proof, no decision 
l)eing given on tlio f]uestion wlietlicr the alleged usage existed in 
point of fact, find whether, if home out by evidence, it could be 
upheld in point of law(//). In otlier cases where nsngos have been 
Alleged the courts have decided that not only did the parties seeking 
to establish them fail to prove them, but that the alleged usages, no 
matter how strong the evidence of tlieir existence might have been, 
could not have existed at law (h). 

505. There is a valid usnge in the bleaching trade to allow 
largo discounts (c), and in the same trade, at Nottingham, for 
accounts to bo made out quarterly and to be paid, at the bleacher’s 
option, cither at once or by a bill at thice months (d). 

506. A usage has been recognised among malting agejits and 
brewers tluii where the amount of malt required by the brewers is 
very largo, the Ifreucr, and not the malting agent, provides the capital 
for the purclifise of tho barley (c). There is a usage in Devonshire 
that “ cider ” means the juice pressed from appl(‘s, and not the com- 
pleted article of tluit name (/). An allogc'd usage betw'oon lirowcrs 
and publicans that the deposit of a lease of licensed premises with tbo 
brewers conRtitut( 3 s a charge to w’hich may be added any further 
advances in priority to subsequent incumbrances has hoim held 
invalid (//). There are also usages for hotel and inn keepers to biro 
their furniture (//) and all other articles necessary for the outfit of 
their hotels or inns(i), and for innkeepers having a posting business 
connected with tbciv inns to hire caiTiage«« (/c). A usage in London 
has been recognised, although it was doubted whetlior tlio evidence 
was Rul'licicntly uniform to support it, on the transfer of a public- 
house 10 a now temuit, and on the first letting to a piihhean, that the 
tenant should give to the brewers by whom the liouse is supplied 
with malt liqiiors a first mortgage for the amount of tho loan made 
by such brewers to him and to secure the book debt to become duo 


it: Co. V. TowUvaov, [ISaCI 1 Q. IL 68G; Ihujicn v, Irwin 
0 0. r. I). 130, C. A.; The Nifa, 118021 P. 411. 

(rt) Cixiptr V. Huwia A Co (1898), 14 T. L. K. 233. 

\b) Soe Gtbhon v. Pease, [1900] 1 K. U. 810, U. A., whore an nllogcil 
for an architect to liave property in plans was held utm asoiiablo and no answer 
to the action. 

(i') Ej, parte Aijnsworth (1799), 4 Vos. G77. 
ill) Plaice T. AHeock (186G), 4 P. F. 1074. 

(c) Ilairis V. Truman (1881), 7 Q. K D. 340; S. C. (1882), 9 Q. B. D. 
2G4, C. A. 

(/) Stnddy V. Saunders (1826), 8 Dow. & By. (k. b.) 403. 

(g) Datin v. City of London Brewery Co. (18G9), LB. 8 Eq. 155. 

(/t) Re Matthews. Ex parte Powell (1875), 1 Ch. I). 501, A. ; Ciowconr v. 
iSrt/fer (1881), IS Ch. D. 30. 0. A.; Re Paiker, Ex parte Turqnand (188.7), 14 
Q. B. D. 036, 0. A.; Re Fouler, Ex parte Brooks (1883), 23 Ch. D. 261, 
0. A. ; Mulhtt V. Gieen (1838), 8 C. & P. 382. See also title Inns a.nt) Tn.v- 
KUEPKBS. 

(e) Re Parker, Ex pails Turqunnd, supra. But the existence of such a usage 
does not disentitle the general public to assume that on ordinaiy liousoholder 
is the absolute owner of the funiiluro in his house ; Re Fowler, Jix parte Brooks 
(1883), 23 Oh. D. 261, 0. A. 

(A) Newpwt V. HolUnga (1827), 3 0. A P. 223. 
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from tliG publican to the brewers, the further advances or book debt 
being limited to a particular sum ( 1 ). 

607. A usage that the property in malt lying in a warehouse does 
not pass until the malt is remeasured has been alleged but not 
judicially sanctioned (m). There is no usage in the barley trade that 
“ seed barley” moans barley fit for malting purposes (rt) ; nor in the 
distilling tr.ulo for distillers to hire vats and other articles used by 
them for the purpose of their trade (o). 

608. In the building trade usages have been established for 
arebi tecta to have tlieir quantities made out l)y quantity surveyors, 
and for the successful contractor whose tender has been accepted 
to a<ld the cost of making out the quantities to his contract {])) ; and 
that in llio event of a tender being accepted, the builder whoso 
tender is accepted is liable to the quantity surveyor for his foes, 
wliile if no tender be a^'cepted the building owner or architect is 
liable (q) ; and a usage has been recofrnised that the words 
“weekly account” mean an account of tho day-work expended 
in each week on the additions and altoiations to a building and the 
mnleri ils used in such day-%voik (?). A usage as to leduciug tho 
brickwork in building brick walla where h ick and stone are used in 
tho same building has been admitted in evidence (s). But a usage 
that an architect is entitled to the property in the ])lans after the 
completion o^* the work has been hold unreasonable (t) ; and there 
is no usage that a builder is liable to the architect for the latter’s 
commission (//). 

509. In the London coal trade tlioro are usages for coal 
merchants hiring their barges on the Thames to paint their own 
names upon them (.c); for coals to bo supplied to the dealer daily 
during the course of a month, and for tho dealer on tho last day of 
the month to give a bill at tw’o months for tho coals supplied in 
til at month (?/) ; for coals to lie sold at a credit of two months 
unless sold at the wharf when the sale is for cash (a) ; in the 
Now’castle coal trade for tho vendors to have an option of 5 per cent, 
above or below tho quantity of coal specified in tho contract for 
sale {b) ; and in the iron and coal trades to hire horses from 
carting contractors (c). 

(l) Mcmies v. I.iqhtfvot (1S71), L. B. 11 Kq 4.;!), 4(J9. 

(m) Slonard v. />u7i/a7i (1810), 2 Gnrap. .’311. 

(7i) Carter v. Crick (I8j9), 4 11. & N. 412. 

fo) Horn v. Baker (1808), 0 East, 216, nt p. 230. 

( p) Mo>m V. Witney Union Guardians (1837), 3 Pjiiig. (n. 0.) 814. 

((/) North V. Bassett, [1802] 1 Q, 13. ,33.’3. 

(r) Mt/era v. Burl (18(30), 3 ]-l & E. 300. 

(a) Symrnda v. Lloyd (18.79), (3 0. R (n. s ) 091. 

(0 Gihhon V. Bcaar, [19051 1 K. 13. 810, V. A. 

(n) 1.0(ke V. Morter (1886), 2 T. L. II. 121. Sco, gonorally, titlo Bitiltuno 
C oNTiaOTS Kl'C., Vol. 111., pp. 313, 314. 

(x) llnfs-m V. Piuihe (1834), 1 Bing. (n. 0.) 327. 

ly) Iloll V. Hadley (1828), 6 Ring. 54. 

(rt) Boden v. Frnich (1861), 10 C. B, 880. 

{b) k^oriHi Anonyme I/IndastrieUe Russo- Belye v. Sihoh/ield (1002), 7 Com. 

1 1 1 

(A Re Nicholla, Ex parte Wtyc-ins (1832), 2 Doao. & Ch. 209. 
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510. In the London corn trade usages have beeu recogni aed for 
brokers selling on behalf of principals residing out oC ICnglaiid, to 
become parties to the contracts of sale in tlicir own names and 
make themselves liable to the purchasers as principals (</) ; and for 
a buyer to pay the factor upon discount, within two months, which 
conslitute the ordinary term of payment, either for his own 
accommodation or that of the factor (c). Again, a buyer has no 
right by usage to reject corn morel}’’ for difference or variation in 
quality, provided that the differenco or variation is a matter that can 
reasonably be met by an allowance in the price, and does not affect 
anything beyond the jjrico of the goods ( f ) ; and by usage a 
distinction heUvecn “good” and “lino” bailey is recognised (g). 
In the Liverpool corn market a usage has been liold roasonahlo that 
in sales by sample, unless the buyer examines the bulk ami 
rejects it the day the corn is sold, he cannot afterwards reject it or 
refuse to pay tho whole price (h). 

511. A usage has been established in tho glove trade for the 
employer to let the frames at a rent to tho person with whom he 
contracts for tho manufacture of his materials into goods, and to 
deduct the frame rent from tho money earned by the w’orkrnan (?); 
a usage in tho same trade tliat six months’ notice must he given to 
terminate tho agency of a commission agent has been set up but not 
judicially established (A’). 

512. There is a usage in the hop trade that in a written contract 
for the sale of hops if tho •word “at” so many shillings follows 
the specilied quantity of hops, it must bo construed ns meaning 
so many shillings per cwt. (/) ; that brokers who liave not dis- 
closed the names of their principals at tho lime of entering into 
a contract for the sale or purchase of hops may be treated as 
principals (w) ; and that purchasers may reject hops partially stained 
by damp(n). A usage has been recognised that purchasers of 
hops from hop mercliants may leave them in the merchant’s ware- 
house for the purpose of resale, paying rent for the accommoda- 
tion (o); and that the proper time for the payment of hops sold is 
tho second Saturday following the purchaso (;;). An attempt to 


(-/) Johnstm V. Ubhurnc IJ Ad. & 351. 049. 

(c) Ileiach v. Cam)igton (1833), 5 C. & P. 471. 

(/) Re Walkem, Winder and Hnrnm-v. Shaw, Son ifc Co., [I'JOIJ K. H. Ij2. 
(g) Ilutchiaon v. Bowker (1839), 9 L. J. (ex ) 24. 
m Sanders v. James (1848), 2 Car. & Kir. o’u. 

(t) (Jiau'iur V. Cunminga {IS-iG), 8 Q. li. 311. 

(k) Joynaon v. Hurd A Son (1905), 93 L. T. 470, C. A. 

(l) Spicer v. Cooper (1841), 1 Q. U. 421. 

(m) rtkev. Ongley (1887), 18 Q. 11. U. 708, C. A. 

(«) Collard v. South- Raatern Rail. Go. (1861), 30 L. J. (ex.) 393. 

(o) Thacldhwaite v. Co<k (1811), 3 Taunt. 487, 491. Hut it was held that this 
usage was not so clear, distinct, and precise as to prevent the hops from becoming 
the property of the merchant’s ahSignee in case of bankruptcy as being in his 
order and disposition ; and as to this case see Watson v. Peachc (18'14), 1 Bing, 
(n. c.) 327 ; Re Taylor, Exparte Dyer (1885), 53 L. T. 7GS, 709. 

(ri) Blooiam v. Sanders (1825), 4 11. & 0. 941 ; Dujtell v. A'vana (1SG2), 1 
U. & 0. 174, Ex. Ch. 
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Usages of 
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Trades. 


Iforse- 
(lealera etc. 


Iron trade. 


establish a usage in this trade, that where a merchant is dealing 
with a liop factor he has a right to treat the factor as the only 
]ji incipal, and to settle for hops bought by payment to or composition 
with the factor only, has failed for lack of proof and of certainty (^) ; 
and tliere is no usage that in sale by sample with a warranty that 
the bulk equals the sample, the vendor impliedly warrants that the 
hops are merchantable (r). 

513. A usage for liorse-dealors carrying on a large business 
in London not to sell horses on commission, but for the owner 
of a horse to fix the price at which he is willing to sell and 
for the (Icahir to bo at liberty to get the beat price he can for the 
horse, and to appropriate the difference between the two prices, has 
boon recognised as valid (s). A usage in the same trade has been 
held notorious and valid for persons having horses for sale to 
intrust thoiii to horse-dealers on sale or return, and to allow the 
latter to have the liotses in their possession so that they can 
exhibit them to intending purchasers (t). An alleged usage for 
horse-dealers not to warrant a hv^rse which has not been examined 
by a veterinary surgeon and certified by him to be sound has not 
been admitted in evidence (?t)* There is a usage for the owners 
of horses in training to select the races in which the horse is to 
run, and to choose the rider (r). A usage amongst horse trainers 
and apprentices that the word “ necessaries ” in an agreement for 
employment moans only certain articles was found to exist by a 
jury, although, the court considered, on insufficient evidence («’). 
Lvi(lenco has been admitted of a usage amongst persons engaged 
in sport to show that an engagement to ride a race “ across 
country” could not bo regorded as fulfilled if the rider passed 
through an open gate to avoid a fence (x). There is also a usage 
for purchasers of farm stock to leave the animals purchased on tlie 
vendor’s promises 0/)- 

514. Usages have been ostablished in the iron trade that warrants 
of iron goods, which state that such goods are deliverable to the 
purchasers or their assigns by indorsement, are free from any 
vendor’s lien for unpaid purchase-money, and pass from ham' to 
liand by indorsement, and convey to the holder a good title ; 
that a manufacturer of iron plates contracting to supply such good.j 


(7) c'ooj)rr V. Strauss Co. (1898), 14 T. L. R. 233. 

(r) Parkinson v. Am (ivS02), 2 East, 314. 

(«) lie tjcigh'a Kstate, Roweliffe v. teitfh (1877), 6 Oh. I). 2r)6, 0. A, 

(«) Re Florence, Ex parte Wmqfidd (1879). 10 Oh. D. 591, 0. A. 

(m) Tlowar l y. Shemard (1888), L. R. 2 0. P. 148. Soo also Chapman v. 
Gwi/ther (1866), L. R. I (A. 13. 463. A usage in the eastern counties that a 
warranted hijrse which proves unsound may, after trial, be rejected by the 
piu chaser has lately boeu established in the county Gomt {Ormond v. Vergette 
(1909), 127 L. T. Jo. 85). 

(v) Forth V. Simpeon (1849), 13 (J. B, 680. 

(u>) Abhott V. Bates (1874), 43 L. J. (0. P.) 150, 15.3, 154. 

[x) Eoum V. Pratt (1842), 3 Man. & G. 759. 

[y) Prmtly v. PraU (1867), L. R. 2 Exch. 101. 

[z) Merchant Banking Co. of London v. Phoenix Bessemer Steel Co. (1877), 6 
Ch. D. 205 ; see also Gann y. Bohkow, Vaughan k Co. (1875), 10 Oh. App. 491 ; 
Zwinger y. Samuda (1817), 7 Taunt. 265. 
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must, in the absence of stipulation to the contrary, supply plates of 
his own make, and that the purchaser is entitled to reject other 
plates if tendered, though of the (Quality contracted for {a) ; that 
sums due in respect of wharfage of imported iron goods need not bo 
paid by the merchant importer until the Christmas following the 
importation, whether the goods have been removed in the meanwhile 
or uot(/>) ; that ironworks are let with all the machinery, engines, 
and furniture usually necessary for carrying on such works (c); 
that the term “ No. 1 pig-iron *’ means Clyde and Uundyvan 
iron ” id) ; and in the ironmongery trade there is a usage for 
manufacturers of iron safes to send safes to retail ironmongers on 
sale or return (e). 

515. There are usages in the American linen trade for merchants 
in this country to allow their correspondents in America one year’s 
credit, and then to charge them 5 per cent, for intojost (/) ,* and in 
the linen trade to give three months’ credit, not including the 
months of buying and selling (tr) ; in the calico printing trade, that 
a printer is bound to take goods which he has damaged in printing, 
if the owner fio elects (/t) ; and for packers of calico goods not to pju't 
with them when the receijits are made out in a certain form 
without further orders from the vendors (i) ; in the Yorkshire 
cotton trade, (or the now tenant of a cotton mill to take over the 
engines and machinery of the mill at a valuation (/c); in the Liverpool 
cotton trade, tliat if a merchant places cotton in a broker’s hands 
for sale and the broker accepts the merchant’s draft, which is tlien 
negotiated, it is the broker’s duty to apply the proceeds of sale of 
the cotton to meet the draft when duo {/); for IJombay cotton 
cargoes to bo measured on the footing of being compressed by 
riiins(wO; tlni Liverpool and American cotton trade for tlio 
word “ bale ” to mean a bale of compressed cotton ( 71 ) ; and in the 
Manchester cotton trade whereby an agreement on the sale of 
ct)ttou-wefts that they ai’e to be paid for “ from six to ciglit weeks ” 
docs not give the purchaser eight weeks’ credit (e). 

516. A usage has been proved in the oil trade to regard jialm 
oil as “ wet *' if it contains any water at all ( p), and in tlu; Liverpool 
oil trade for palm oil to be delivered from the quay at the King's 


i a) Jo7i7ison v. Rm/lfon (1881), 7 Q. B. D. C. A. 
fj) Cruwshay v. Homfray (1820), 4 13 & Aid 60, 
c) Rvfford V. liiahop (1829), 5 Enas. 346. 
a) Markenzie v. Dunlop (1856), 3 Macq. 22, H. L. 
c) Rit Lock, Kx parte Pojfleton (1891), 63 L. T. 839. 

(/) Eddowea v. Jlopkina (1780), 1 Doug. (k. b.) 370. 

(tj) Swancjott V. Wcatyarth (1808), 4 Eaat, 75. 

(A) Ladouch v. 2W/c(1800), 3 Esp. 114. 

U) Botoman v. Iloraey (1837), 2 Mood. & B. 85. 

\k) Hubbard Bagahaw (1831), 4 Sim. 326. 

h) Inman v. Clare (1858), 6 Jur. (w. 8.) 89 ; compare CutteraU v. TIindh (1867), 
L. B. 2 0. P. 3G8, Ex. Ch. 

(w) Budcle V. A'lioop (1867), L. B. 2 Exch. 125. 

(n) Taylor v. Bngga (1827), 2 0. & P. 525. 

( 0 ) Aah/orth v. Bedford (1873), L. B. 9 C. P. 20. 

(p) Warde v. Stuart (1856), 1 C. B. (n. 8.) 88. 
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(i.i?., tliB laiitliiig) weights, and for certain known allowances to be 
niadt' (q). 

517. In the pottery trade there is a usage for employees to con- 
tract to work from Martinmas to Martinmas, subject to a month’s 
notice on either side determining the contract {r ) ; and in the china 
trade for china manufactureis to allow certain holidays to their 
employees (.s). 


Prill tcFB. 518. Tliero is a usage for printers not to be entitled to be paid 

for any part of their work until the whole has been completed and 
delivered (t) ; and to hire printing plant and machinery (u) ; but 
printers have not by usage any lien on stereotype plates for the 
expenses of printing (.z) ; there is a usage in the newspaper and 
printing trade, for newspaper proprietors to allow auctioneers, as 
trade customers, a trade discount oil their retail charges (?/). 


Provision 519. Usages have ocen established, in the Irish provision 

traded. trade that a general authority to a broker to sell expires on the 

day on which it is given (a) ; in the London fruit trade, that 
lirokera who do not give the names of their principals are personally 
liable, although they contr acted as br(d<ors (/j) ; in the rice trade, 
that if a broker does not disclose the n ime of his principal upon 
the contract note he is liable to be treated as the principal (c); and 
in the Now /(^aland frozen meat trade, for tlio documents accom- 
panying a letter of credit to include an “ all risks ” policy (d). But 
usages in tbe bacon trade to give a certain amoiinl of latitude in 
the deterioration of bacon, called “ average taint ’’(r); in the tallow 
trade, for a conti acting party to reject an undisclosed principal and 
look to tlio broker to complete tbe contrnct (/); in the Calcutta tea 
trade, that brokers buying for cliiuits may rely on the weights 
marked on the boxes at the tea gardens, whether coircct or not (r/); 
and in the grocery tiado, for grocers to hire their delivery vans (h), 
have not been upheld. 

Shipbuilders. 520. In the Tbames shipbuilding trade there is a usage for 
shipbuilders to give credit to shipownoi-s for the cost of repairing 
the latter’s vessels (f) and for sliipbuilders to replace the pad ilc- 


1 7) /JolU V. liuiiner I M. & W. yU’. 

r) Grainqer v. Aynsleii (I 8 .SO), C Q. 13. D. 182. 
a) R. V. StoI:r~ upon- '/'rent {Inhabitants) (18-13;, o Q. JB. 303. 
t) Qilhtt V. Mamnan (1808). 1 Taunt. 137. 

u) Re Thac/crah, Ex parte Ifuyhes and KivibiT (1888), b Moir. 235. 
x) UlfMden V. Ilancoik (1829), 4 0. & P. 152. 

('//) lEppishi/ V. Knee limfhers, [1905] 1 K. B. 1. See also p. 289, and, 
generally, title Phess and PiiiNTiNO. 

(a) DtcA-iiidoa V. Ai/a/aZ/ (1815^ 4 Camp. 279. 

Fleet v. Miirton (187l\ L. K. 7 Q. H. 126. 
fr; Ilarmeiettr v. Fenton, Levy tfe Co. (1883), Cab. & El. 121. 

(a) Rorthwick v. RanJe of' N>w Zealand (1900), 6 Com Gas. 1. 

U) Fates v. y^/n (1816), 6 Taunt. 4-16. 

(l) Trueman v. Loder (1810), 11 Ad. & El. 589; and see Robinson 7 . Mollelt 
(18’75), L. K 7 II. L. 802. 

(7) Lister and Ihgi/a 7 . Dairy & Co. (1886), 3 T. L. E. 99. 

(h) Re Jensen, Ex parte Callow (1886), 4 Alorr, 1. 

(t) Raiit 7 . Mitchell (1815), 4 Camp. 146. See also Re Westlake, Ex parLe 
Willoughby (1881), 16 Ch. D. 604. 
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wbcols of steamers which have been removed for repairing purpose, 
when the vessels are lying in the river and not in a dock or at the 
quay wall (/c). 

521. In the Caen stone trade there is a usage to pay the freight 
for cargoes of this stone half in cash and the remainder by a bill at 
two months (Z) ; and in the Portland stone trade for quarry masters 
to give shipping notes on the shipment of stone (m). 

522. There is a valid usage in the hardwood timber trade to dis- 
regard fractions of quarter of an inch in measuring the cross 
dimensions of such timber (a); for vessels carrying timber from 
Canada to this country to stow it on deck(o); and for ships engaged 
in the Baltic timber trade to carry deck cargoes (p). It has been 
established that the usual mode of discharging Danzig oak logs at 
the Millwall Dock in London is into railway trucks, and, failing 
that, into lighters (q). 

An alleged usage in tlio Baltic timber trade which was said to 
compel a cJiarterer or receiver of a cargo of timber in the London 
Docks from tlio J3altic to provide a berth to receive a vessel whep 
she arrives, was held insulHcicntly notorious (r). 

523. There is a usage in the tobacco trade that sales of tobacco 
are always sfiles by sample (a), and that manufacturers purchasing 
tobacco in bond from tobacco dealers pay the price but allow the 
tobacco to remain in bond, to bo forwarded as trade pui poses 
may require, tlie tobacco being cleared by the dealer, and the 
manufacturer remitting to the latter the duty and dock charges (Z). 

524. In the Bristol wine trade, wine merchants who are also 
bonded cellar-keepers have by usage a general lien upon the goods 
of a customer lying in their cellars for the amount of their general 
account against him, wlicther such goods have been paid for or 
not (m) ; and in the Liverpool wino and spirit trade a usage has 
boon established for goods sold in bond to remain in the possession 
or under the control of the vendors in the bonded warehouse in 
which they were at the time of the sale, until they are required by 
the purchaser for use {v), and this usage extends to goods in the 
warehouse of a third party (w). In the London colonial rum trade 


(Jb) Pearson v. Commercial Union Assurance Co. (1870), 1 App. Cad. lOS. 

(l) Luard V. Butcher (1846), 2 Oar. & Kir. 20. 

(m) Bicicenson v. Lano (I860), 2 P. & P. 188. 

In) Young v. Canning Jarrah Timber Go., Ltd. (1899), 4 Com, Cua, 96. 

(o) Gould V. Oliver (1837), 4 Bing. (N. 0.) 134. 

U) Bvrton V. English (1883), 12 Q. B. 1). 218, 0. A. 
hi) Bndenacker y. Mai/ (1901), 6 Com. Oas. 37. 

(r) Nelson v. Dahl (1879), 12 Oh. D. 668, 0. A. 

. (s) Syets V. Jonas (1848), 2 Exch. 111. 

m Johnson V. Credit Lyonnais (1877). 2 0. P. D. 221 ; 3 0. P. D. 32, 0. A. 
(m) Be Nancock, Ex parte Ludlow, [1879] W. N. 65. 

(v) ’Be Couston, Ex parte Watkins (1873), 8 Oh. App. 520; Knowles v. Horsfall 
(1821), 6 B. & Aid. 134. 

(w) Re Couston, Ex parte Vanx (1874), 9 Oh. App. 602 ; Knowles v. Horsfall, 
supra. 

ILL. — X. \r 
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a srilo of rum for prompt payment moans by usagG payment in cash 
on fl(3J ivory (r). 

626 . Tliere is a usage in the Liverpool wool trade allowing a 
broker employed to buy wool either to contract in the name of his 
principal, or, at the request of the seller, to make himself respon- 
sible for the price (y) ; and in tho Australian wool trade for wool 
coming down country to Sydney for shipment to be taken to the 
stevedore’s storehouses to bo pressed by hydraulic power so as to 
minimise its bulk (?). 

626. The following usages, which are too miscGllaneoua to admit 
of separate classification, have also been established : — In the 
bookselling trade, for booksellers to have books for sale on com- 
mission (a) ; ill the coach-building trade, for carriages built to order 
to be put in sliowrooms before delivery {b) ; in the clock -making 
trade, for clocks to bo left with clockmakors for repairs (c) ; in the 
cycle trade for persons purchasing cycles for the purpose of resale 
at a profit to bo styled “ agents for sale ” in contracts (d) ; in the 
diamond trade, that a broker has no aulhority to pledge diamonds 
intrusted to him for sale so as to obte.hi advances for his prin- 
cipal (e) ; in tho drug trade, that on tho eale of pimento which has 
been sea- damaged the fact of the dnmnge must be stated (/); in 
tho London dry goods trade, that a broker for sale is liable for tho 
default of his undisclosed principal (g) ; in the East India trade, for 
merchants not to part with tho bill of lading of goods until the 
purchasor has taken up his acceptances on account thereof (/i); 
in the fur trade, that a person ordering on approval is responsible 
for loss or damage while in his hands before he signifies his 
approval (/) ; in the furniture trade, for dealers to lot out furniture 
on a throe yoars’ hire and purchase system (/c) ; in the hemp trade, 
that delivciy orders should bo in a certain form when hemp is landed 
and warehoused in bulk (1) ; in the packing trade, for packers to 
have a lien on the goods of their customers (???) ; in the piano trade, 
for dealers to hire out pianos on the three years’ hire system (?i) ; 
in the warehousing trade, for warohouse keepers in London to make 
allowance for warchouso rent upon all sales of rum 'vhether West 

(.v) (irejson v. Iliick (IS 10}, 4 Q. 13. 707. 

(i/) Cropper v. Cook (ISOS), L. it. 3 0. 1\ 191. 

(z) Auslraliav AfirirMUiirxl Co. v. Sano'hrs L. 11. 10 0. P. G08, Ex. Ch. 

(a) Whitfield V. Brand (IS 17), 16 M. & W. 282 ; anil Boe note ( 7 ) on p. 274, ante. 

ItA liartrain v. Pai/ne (1827), .3 C. «Sc P. 1 to. 

[cj Hamilton v. Bell (1804), 10 Exch. 640. 

(rf) John On'lHiha Cyde Corporation, Lhl. v. Hunihrr A Co., Ltd.. [1899] 
2 Q. n. 414, 0. A. 

(f) Oppenheimer v. Aitenhoi ongh Bon, [1908] 1 K. 11. 221, C. A. 

[J) Jonet V. Bou'den (1813), 4 Taunt. 817. 

( j) Imperial Bank v. London and Sf. Katharine Dodca Co. (1877), 0 Cli. D. 190. 

(/i) Coventry v. (iJadstnnr (1SG7), L. 11. 4 Eq. 490. 

! ») Bevington v. Dale (1902), 7 Com. Cas. 112. 
k) Be Bolder, Ex parte BrooU (ISSO), 23 Ch. D. 2G1, C. A. 

/) Moore v. Gamphell (1851), 10 Exch. 323. 

m) Ex parte Deeze (1748), 1 Atk. 228; Green v. Farmer (1768), 4 BiuT. 2214; 
Be Witt, Ex parte Shubrook (1876), 2 Ch. D. 489, C. A. 

( 71 ) Re Blanahard, Ex parte Hatteraley (1878), 8 Oh, D, 601. 



Part X.— Miscellaneous Usaoes. 


283 


Indian or Cuban (o), and to have a general lien upon all goods Sect. i. 
deposited for all charges in respect of the goods Qj); in the South Usages of 
Sea whaling trade, that vessels should render assistance ^Yithout Particular 
claiming salvage (j), and that amongst whalers generally a whale is Tr^es. 
regarded^ as a “ fast ” fish when attached by any lino to the persons 
seeking its capture (r). 

Attempts have failed to set up a usage in the l)riisli trade 
whereby it has been alleged a special meaning attaches to the word 
“tapering” as applied to brushes (u); in the cloth trade, to send 
goods for inspection (Z>) ; in the trade of common carriers, for them 
to have a general lien upon goods intrusted to them for carriage 
for a general balance duo to tliem from Iho persons employing 
thom(r); and for wharfingers at Hull to have a general lien for 
wharfage and labour (d). 

Sect. 2. — IJsnaes of Pro/cftsions and Occupations, 

SUH-Sucr. 1. — Usa</e3 of the VroftaMon, 

527. Usages have been recognised us to the liability of certain 
parties for tho payment of costs and expenses incurred by otlier professfon. 
parties in transactions concerning legal atlairs, and as to the rights 

and duties of such parties in transactions of this kind. There is 
a usage in the legal profession that, in tho absence of any stipula- 
tion to tho contrary, tho lessor or his solicitor prepares the lease 
and tho lessee bears the costs and expenses of tho prej)aration and 
execution of tho lease (e). There is a similar usage which reciuires 
the lessor to pay for the costs and expenses of tho preparation and 
execution of the counterpart lease, unless the agreement between 
tlio parties otherwise provides (/). 

528. There is also a usage in tlio legal profe.ssioii tliat an :Marriage 
intending husband shall pay the costs of his iiitoiidod wife’s •‘settlement, 
solicitors in respect of tho preparation and execution of Uto 
marriage settlement (g ) ; and this usage rc<iuires the husband 

to allow tho wife’s solicitors to prepare the scttJemeiit (/<). 'rhe 
term “marriage settlement” in this respect includes any docu- 
ment necessary for tho completion of a marriage settlement — any 

(o) Fawkea v. Lamb (1802), 31 L. J. (q. d ) 98. 

Ip) Re Hancock, Ex parte Ludlow, [1879] AV. N. 65 ; Re Cal ford. Ex parts 
Carr and Furd (189‘1), 71 L. T. 584; 8(30 also JloUUineaa v. Collinson (1827), 

7 B. & 0. 212; Vreaser v. Jio^anpiet (1868), 32 L. J. (q. i».) 371, Ex. Ch. 

(q) The Harriot (1842), 1 Wm. Hob. 439. 

(r) Hogarth v. Jackson (1827), 2 0. (& P. 395; Fenninga v. Grenville (Lord) 

(1808), 1 Taunt. 241 ; Littledale v. Scalfh (1788), I Taunt. 243, n. ; Aberdeen 
Arctic Co. V. Sutter (1862), 6 L. T. 229, H, U 

(a) R. V. Metcalf (mi), 2 Stark. 219. 

h) irood V. fFood (1823). 1 0. & P. 59. 

(c) Ruahfwth Y. Hadfwld (1805), C I'iast, 519: S. 0. (1800), 7 East, 224. 

(«) Ifolderneaa v. Collinson, supra. 

(«) Smith y. Clegg (1858), 27 L J. (ex.) 300. 

{/) Re Negus, [1895] 1 Oh. 73, per OniTXY, J., at p. 81; Jenning y. Major 
(1837), 8 0. &P. 61; and soo titles Landlord and Tenant; SoLiciroR.s. 

0) Helps V. Clayton (1864), 17 0. B. (n. s.) 553; Re Lawrance, Bowker Y. 

Austin, [1894] 1 Ch. 556, per Kekkwioh, J., at pp. 658, 559. 

(h) Helps Y. Clayton, supra. 
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Jjondon 

agents. 


Personal 
liability of 
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muniments of title or documents of that kind, without which the 
marriage settlement is not complete ; thus, for instance, where rea* 
estate is conveyed to trustees in trust for sale and to hold the 
proceeds upon the trusts of an indenture of oven date, the two 
documeutfl comprise one marriage settlement (t). 

529 . Althougli it is almost the invariable practice for the 
mortgagor to pay the costa of the mortgagee’s solicitor, there is not 
any usago which binds him to do so as between such solicitor and 
himself (/c). The prevailing practice in all mortgage transactions 
for the mortgagor to pay to ilio mortgagee the latter’s costs does 
not rest upon usage, but upon an implied indemnity at common 
law (0. Upon the transfer of a mortgage, if the mortgagor has not 
been called upon to pay oil the mortgage debt, and if the transfer 
is made without his concurrence, there is no liability upon him, in 
respect of any usago, to pay the mortgagee’s costs (m). 

530 . Usage in the legal profession also requires the purchaser 
of copyholds to pay the lines on admittance and the stewards’ fees, 
both on the surrender and admittance (n). 

531 . A usage has also been rocognis* d that where an attorney 
in the country employs anoUier attorney to transact business for 
the benelit of a client of the former, the latter attorney shall 
look to the other, and not to the client, for payment of his costs 
and expenses (ci). 


2.— Li'/ye-i d/ //Vo'.oa coi! linnktrs, 

532 . Tliuio are a largo iiiunbcr of usages ^^]li';h liave been 
uphold al’locting Uio ixj.'-.ition of brokers dealing in diU'eroiit markets 
and trades (p). The tollowing usages ari'ecting the personal liability 
of brokers oeeiir in reported casts : — A usage that brokers in the 
hop trade who do not disclose the names of their principals at tho 
time of making a contract are personally liable as principals 
although they contracted as brokers (<;) ; that brokers I eying for 
undisclosed principals in the London dry goods market are hold 
rcsijonsiblo to the seller for tlio price of the goo.ls in case the 
purchaser fails to pay(r); that a bioker piirohasing oil in London 
and not disclosing the juiine of bis priiic*i])al maybe rendered liable 


(t) Re Lawrance, Bowiccr v. Audin, [1891] 1 Cb. 506, JvLKCvvioil, J., at 
p. 558. .Seo title SiiTTCcirKMS, 

(7f) Rhjley v. L>ayldn (1828), 2 Y. & J. 83 ; Wdkinson v. (/-it»i(IS<j6), 18 0. B. 
319; Pratt v. Vizard (1833), 5 B. & Ad. 808 ; Re Roberts (IS89), 43 Cb. D. 62, 
wr Kay, j., at p. 04. 

0) Wales V. Carr, [1902] 1 Cb. 860, per Fauwell, J., nt p. 861. 

On) Re Radcliffe (1806), 22 Beav. 201 ; soo title Mortgage. 

(7i) Drury v. Man (1746), 1 Atk. 95 ; Rf> Eastern Counties Rad. Co., Ex parte 
Paioston (Vicar) (1858), 4 Jur. (n. s.) 463. 

(f)) Bcrace v. W/dtttJiffto?i (1823), 1 L. J. (o. B.) (k. b.) 221. See also title 
SOLIOITOHS. 

(//) For usages affecting brokers on the London and other Stock Exchanges, 
SCO title Stock ExeiiAKaE. 

M PiJee V. 07igley (1887), 13 Q. B. D. 708, C. A. 

Jr, Tmperial Bam V, Lmdon and St. Katharine Docki Co, (1877), 6 Cb. D, 
395 
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as purchaser (.9) ; that a broker in the rice trade not disclosing 
the name of his principal upon the contract note is liable to be 
treated us principal (t) ; that a broker purchasing wo(d in the 
Liverpool wool market may either contract in his principal’s name 
or may make himself personally liable at the request of the seller, 
without communicating the fact of his personal liability to his 
principal {a) ; that a broker in the Loudon fruit trade not disclosing 
the name of his principal is personally liable, although he contracts 
as a broker for a principal (b) ; that a broker in the Loudon tallow 
trade receiving an order from a principal for the purchase of tallow 
makes a contract in his own name without disclosing bis principal 
and becomes personally bound by the contract (c). 

633. Other usages affecting tbo position of brokers (d) are 
usages in the Irish provision trade that a general authority given 
to a broker expires on the day on which it is given (c) ; in tlie 
cotton trade for payment to a broker in advance (/) ; in the 
Liverpool wool market that where a broker purchases wool and the 
contract contains a stipulation that notico of an event should bo 
given by the vendor to tlio purchaser, the vendor gives the notice 
to the broker, who communicates it to the purchaser (ff) ; that a 
buyer in the London corn market may pay the iactor upon discount 
within the two months which constitute the ordinary time of 
payment either for liis own accommodation or that of tho factor (h); 
that in the London colonial trade a sale for prompt payment means 
pa^yment in cash on delivery (?); and that in tho drug trade a 
principal for whom a broker has made a contract may return the 
contract within twenty-four hours if lie does not approve of it (A’). 

534. The following -usages have been recognised in tlio case of 
ship brokers : — There is a usage that wliciievcr charters arc enteiecl 
into by brokers in accordance w'itli telegraphic instructions, they 
should sign the charter in such a form as to avoid absolute war- 
ranty (1) ; a usage us to a ship broker's right to commission upon 
chartering a ship for the Baltic trade (m) ; that when a broker has 
introduced a ship’s captain to a merchant and negotiation follows 
as to the intended voyage tho broker is entitled to commisbioii 
although the charterparty is prepared by someone else i?i) ; tliat a 


(«) Humfrey v. Dale (1S57), 7 Tu & B. 266; SontJwell v. DowdUrh (1S7G), 1 
C. P. D. 374, 0. A. ; llvtclnusm v. Tathani (1873), L. B. 8 C. P. 482; Vtki: v. 
Ougley (1887), 18 Cl. B. D. 708. 

(<) Bacmeisttr v Fenton, Fevi/ tfe Co, (1883), Cab. & El. 121. 
la) Cropper v. Cook (1868), L. R. 3 0. P. 1H4. 

\h) Fleet V. Murtou (1871), L. B. 7 Q.B. 126. 

(cl Fohinson v. Mollett (1875), L. B. 7 H. L. 802. 

\d) As to usages afTectmg snipping bickers, see para. 53-1, above; and as to 
maritime insuianco brokers, see p. 296, poet, and title IxsxJii.MfCJi. 

I'c) Dicicinaoii v. Lilwall (1815), 4 Camp. 279. 

7) Catterall v. Ilimile (1867), L. B. 20.P. 368, Ex. Ch. 

V/) Oi eaves v. Legg (1856), 11 Exch. 012. 

7t) Ileisch V. Carrington (1833), 5 C. & P.471, 

I t) Oregson v. liuck (1813), 4 Q. B. 737. 
k) Humphries Y. Carvalho 16 East, 45. 

j) Lilly, irt/sow <fc Go. v. Smalts, Eeles <fc Co., [1892] 1 Q. B. 456. 
m) Cohen v. l*aget (1814), 4 Gamp. 96. 
u) Burnett v. Bouch (1840), 0 0. & P. C20. 
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ucgotiabillty. 


broTifii* in Liverpool is entitled to commission for procuring a 
ch.arter although he emploj's another to procure it (o) ; that a broker 
effecting an introduction between parties which leads to a charter 
is entitled to commission upon the first and subsequent charters 
between the same parties (/>) ; for the broker and the underwriter 
to settle the amount payable in respect of loss under a marine 
insurance, and for the broker to receive that amount when settled 
on behalf of the assured (q); for shipping agents to sign bills of lading 
in the Mediterranean ports (r) ; that a charterparty in a certain 
printed form applies both to tlie outward and the homeward 
voyage (s) ; tliat a broker in the city of London is entitled to receive 
a certain commission from the owner on the amount of the freight 
if a complete contract is effected, but that if no contract is effected 
he is not entitled to receive anything for his trouble in negotiating 
witli the parties (a) ; and that a broker who does not disclose the 
name of the charterer within a reasonable time after the charter- 
party has been signed is personally liable (/;). 

535. There cannot be a usage in respect of goods consigned to 
agents for sale with a minimum limit of i>rice that such agents may 
themselves purchase the goods at such mi limum (c). 

636. There is a usage of bankers and persons engaged in 
financial transactions to treat as negotiable instruments the bonds 
of the De J3eers Consolidated Mines, Limited, the Denver and Jiio 
Grande Railroad Company, the Mexican National Railroad Company, 
and the Union Pacific Railroad Company (d), the debentures of the 
Beira Junction Railway Company, Limited (fi), tlie scrip of the 
Imperial Government of Russia’s ( 1873 ) Loan, and of the Austro- 
Jlungariau Government Loan(/), the bonds of the King of 
Prussia ( 7 ), the share warrants to bearer issued by tlie Alexandria 
Water Company, Limited (an English company registered under 
the Companies Act, 1807 ) (h), the bonds of the South and North 
Alabama Railroad Company (a company created by the State of 
Alabama, U.S.A.) (i), and the scrip certificates of the Anglo- Egyptian 
Banking Company, Limited (/^). 

The question whether the bonds of the Buenos Ayres Land 


( 0 ) Smith y. Bouicher (1841), 1 Car. & Kir. 573. 

(p) Allan V. Sundius (18i>2), 1 If. & 0. 123. 

{([) nine Brothen v. Skamship Insurance Syndicate, Ltd. (1895), 72 L. T, 
79, 0. A. , 

(r) Jessel v. Bath (1867), L. R. 2 Exch. 267. 
ffl) Hilbert v. Owen (1859), 2 P. & P. 502. 

(o) Read y. Rann (1830), 10 B. & C. 438. 

! h) Hutchinson y. Talham (1873), L. R. 8 0. P. 482. 

c) De Bussche v. Alt (1878), 8 Ck. I). 286, 0. A., at p. 317. 

d) EdeJstein y. Schuler .6 Co., [1902] 2 K. B. 144. 

e) Bechuanaland Eaploraiion Co. y, London Trading Bank, [1898] 2 Q. B. 


/) Goodwin y. Roharts (1876), 1 App. Gas. 476. 

I (j\ Qorgwr y. Mieville (1824), 3 B. & C. 45. 

I A) Well, Hall & Co. y. Alexandria Woder Go., Ltd. (1905), 93 L. T. 339. 
t) Venables y. Baring Brothers 4b Co., [189!^ 3 Oh. 627. 
i^^Rumball y. Metropolitan Bank (1877), 2 Q. B. D. 194. See, generally, title 
PiLts OF Exchange, VoI. IT., p. 564. 
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Mortgage Bank (J series), known as ** Cedulas,” are by usage 
negotiable has been raised but not expressly decided (1), 

537. A usage between money-lenders and banks in London that 
money-lenders are at^ liberty to deposit securities pledged to them 
by borrowers for thoir own debt without reference to the question 
of what is done as between them and their customers has been held 
proved, but not of such notoriety as to bind persons ignorant of 
it (771). There is a usage for bankers to have a general lien upon all 
securities deposited with them as bankers by their customers (n ) ; 
between London bankers, as to their dealings with the customers 
of their country correspondents, to the effect that there is no 
accountability between the London bankers and the customers, and 
that all moneys received to the use of the latter are paid to or aro 
placed to the credit of the country bankers, for whom alone the 
London bankers are agents ( 0 ). A usage has been established for 
bankers in the city of London to present cheques at the clearing- 
house the same day as they aro paid in (p) ; for colonial brokers to 
accept bills of exchange as part of their business (g) ; for merchants 
not to treat a promissory note payable to a person or his order as 
a negotiable instrument ( 7 -) ; that a bill of exchange cannot he 
indorsed for part only of the money mentioned on its face (s); that 
a bill of exchange is assignable by indorsement (t), and that liability 
to pay is incurred by acceptance (u ) ; for a fixed percentage by way 
of liquidated damages to be allowed in lieu of exchange, re-exchange, 
and other charges when bills are returned from the colonies (a) ; 
and that one partner drawing a bill of exchange binds the other (6). 

An alleged usage amongst merchants that a person is bound to 
pay upon a written promise signed by him without consideration 
has been held bad (c). 


Scot. 9. 

Usages of 
Professions 
and Oconpa* 
tions. 

Bankers' 

uBagee. 


Suii-SEOl’. 3 . — Usages of Other Fro/cssions, Businesses and Occu 2 ^ation$. 

538. There is a usage in the theatrical profession that an actor Tiicatricai 
or actress engaged to perform for one or more years is never paid profeesion. 
during the part of the year when the theatre is closed (d); that a 
theatre proprietor who has agreed to provide the theatre for the 


(l) Simmons v. London Joint Stock Banic, [18f>l] 1 Cli, 270, 0. A. 

(m) Easton y. London Joint Stock i?an/i:(1886), 31 Ch. D, 95, 0. A. 

\n) London Chartered Bank of Australia y. While (1879), 4 App. Caa. 413, 
V. 0. ; Bavis v. Bowsher (1794), 6 Term Eep. 488; Brandao y. Barnett (184()), 12 
Cl. & Fin. 787, H. L. 

(o) Adams y. Peters (1849), 2 Car. & Kir. 723. But "WiLDE, O.J., saiU this 
evidence was not given “ to sot up a custom.” 

( p) Boddington y, Schlencktr (1833), 4 B. & Ad. 752. 

(^ Schweitzer y. Long (1863), 3 P. & F. 687. 

i f) Clerke y. Afar<m(1702), 2 Ld. Eavra, 757. 

9 ) Ilawkina y. Cardy (1698), 1 Ld. Raym. 360. 
t) Carter v. Downich (1688), 3 Mod. Kop. 227. 
u) Ereskine y. Murray (1728), 2 Ld. Raym. 1542. 
a) Willans v. Ayers (1877), 3 App. Gas. 133, P. 0. 

(h) Pinkney v. Hall (1697), 1 Ld. Raym. 175. 

(c) Potter y. Pearson (1702), 2 Ld. Raym. 759. See also title Bankers AND 
Banking, Vol. I., p. 667. 

(d) Grant y. Maddox (1846), 16 M. & W. 787. See also title Theaxbes BTO. 
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Land agents. 


Architects. 


Auctioneers. 


Berrants. 


performance of an agreed play for a specified period cannot allow 
the performance of any other play during that period in that 
tlieatre (e) ; and that an actor or actress engaged to understudy 
another is only entitled to do so if called upon by the employer (/) ; 
but an attempt to establish a usage among theatrical persons that 
an actor engaged to act in a pla,y about to he produced can insist 
upon the rminnger allowing him to “ open ” in the part, and that if 
after his npjx'arance ho sliould not give satisfaction ho is entitled to 
a week’s notice on the first pay day and a wreck’s salary on dismissal, 
has failed for want of proof (. 7 ). 

539. A usage has been established in the profession of estate 
and land agents that, where several agents are employed to procure 
a purchase, the one who finds a purchaser is entitled to a com- 
mis^Jion wliether he does anything more towards the completion of 
the purchase or not (/<). 

540. There is a usage that an aichitect (i) is entitled to bo paid 
by the employer for taking out the quantities, although the building 
is abandoned (/.). An alleged Ubage for architects to charge fcos 
upon a scale depending upon the amount of compensation awarded 
in arbitration proceedings in which they tako part has been held 
bad®. 

541. Thero is a usage in the business of an auctioneer to charge 
5 per cent, on the first i‘500 of the purchase-money and per 
cent, on the remainder (w) ; and tliat after an auctioneer is 
employed and the proy)erty has been advertised by him he is 
entitled to full commission on tlie sale being effected, although not 
tiirougli his direct agency (//) ; but an alleged usage of auctioneers 
to sell by private treaty when an attempted sale by public auction 
has proved abortive, although not expressly authorised by tho 
person employing him, has not been established ( 0 ). 

542. There are also many usages which affect domestic and 
contractual relationships which are not the outcome of trade in the 
generally accepted meaning of that word. Thus there is a usage 
for domestic servants to bo entitled to a calendar month’s wages 01 a 
calendar month’s w'arniug(p). This usage has ])een held to extend 
to a head gardener living in a cottage rent free near his }na 8 ter ’8 


(c) Cotton V. Sounfs (1902), 18 T. L, U, 466. 

(/) Newman v. Oaiti (1907), 21 T. L. K. 18, 0. A. 

(g) White v. Hendetaon (1885), 2 T. L. R. 119. 

(h) Murray v. Currie (186G), 7 0. & P. 684. 

(0 For other usages aifecting architects, see usages in the building trade, 
p. 276, ante, and title Building Cokthacts etc., Vol. III., p. 288. 

(/.) Lamdowne v. Sonurrille (1862), 3 I’. & F. 236. 

• (/) Brocklelanh v. Lancaahire and Yorh^hlre Rail. Co. (1687), 3 T. L. B. 675, 

’(m) Re Page (1863), 11 W. B. 684. 

(n) Rainy v. Vernon (1840), 9 C. & P. 659. 

(o) Marsh v. JcZ/(18G2), 3 F. & P. 234. 

(p) Benton v. Collyer (1827), 4 Bing. 309, 310 ; Turner v. Mason (1846), 14 
M. & W. 112 ; Cordon v. Putter (1859). 1 P. & F. 644. See also title Damages, 
p. 339, j oaf, and, generally, title Masihr ajtb Servant. 
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house, and having the managomenfe of extensive grounds with 
assistant gardeners under him {q). There is also a usage for 
huntsmen to be engaged for tho whole hunting season, and not to 
be dismissed before the end of the season (;•). There is no usage 
analogous to^ that in respect of domestic servants with regard to 
the termination of a governess’s engagement («). There may bo 
a usage that if a domestic servant gives notice during the 
first fortnight he or she may leave at the end of the first month, 
and in that event is entitled to have tho character which ho or 
she brought when entering the service handed over to a subse- 
quent employer. Such a usage is not unreasonable, but it is not 
notorious, and must be sufficiently proved by evidence {h). 

643. A usage has been recognised that, where a commercial 
ravellor is hired yearly, he or his employer may put an end to the 
service on giving three months’ notice (c); that a calico printer’s 
salesman may be dismissed on a month’s notice (d); that an editor 
is entitled to twelve months’ notice before dismissal (e) ; that a sub- 
editor is entitled to six mouths’ notice (y‘); that the employment of 
a “transferrer” or potting luinb'r’s assistant in the pottery tia'do 
may be terminated without any notice (^); that the engagement 
of a woollen merchant’s representative may be put an end to 
by a month’s notice on the part of the merchant or his repre- 
sentative where there is a yearly salary (i ) ; that new’spaper 
proprietors should give four weeks’ notice to printers beforo 
taking the work from tlioin, or jiay them four weeks* w^agea 
instead {k ) ; that three months’ notice is given to torminato the 
engagement of a cleric in a finance office although ho has Doen 
engaged at a fixed yearly salary {l)\ that journeymen carpenters in 
London engaged to do work at a distance are entitled to have their 
travelling expenses paid by their employers, unless dismissed when 
in the country for bad behaviour (tn). An attempt to estalilish a 
usage in newsjiaper offices that an advertisement agent is ontitlod 
to commission on all advertisements appearing in the paper after 


( 2 ) Nowhn V. Ahhit (1830), 4 L. J. (ex.) loO. Tho jury found that this 
usage existed, hut the court was of opinion that tho ovidonco did not wairant 
this finding. 

(r) NicoLl V. Orcaven (186-1), 17 0. B. (n. s.) 27. 

(a) 'I'odd V, KelJage (1852), 22 L. J. (ex.) 1, 

(5) Moidt V. Hallidag, [1898] 1 Q. i3. 125. In a case at Brentford County 
Court (1908, Januaiy 10) tho learned judge is reported to havo said that ho was 
prepared to take judicial co^sance of a usage that either party may determine 
the hiring at the end of me first mouth by notice given at or before the 
expiration of tho first fortnight (see 52 Sol. Jo. 191). 

(c) Metzner v. Bolton (1854), 9 Exch. 618; Orundon v. Mutter dt Co, (188-1), 
1 T. L. B. 205. 

(d) Applehi/ V. Johnson (1874), L. E. 9 0. P. 168. 

le) Ilokro/t v. Baricr (1843), 1 Oar. & Kir. 4; Brennan v. Qilhart-Smith (1893) 
8T.L.E. 284. 

(/) Chamberlain v. Bennett (1892), 8 T. L. E. 234. 

( 2 ) Grainger v. Ayneley (1880), 6 Q. B. D. 182. 

(t) Parker v. Ibbetson (1868), 27 L. J. ( 0 . P.) 236. 

(£) Ovtmningham v. i'’on6^n9Us(1833), 6 0. & P. 44. 

[/) Foxall V. International Land Credit Co. (1867), 16 L. T. 637. 

\jn) Read v. Dunemore (1840), 9 0. &V. 688 


Scot. 3. 
Usages of 
Professions 
and Ocenpa- 
tions. 


Termination 
of 2»crrtce. 
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his dismissal or cesser of employment, if he was instrumental in 
obtaining them, has failed for want of proof (n), 

Sbot. 8.—“ Customs of the Port*' 


Sum-Sect. 1. — Uaayes of Eiifiah Forts. 


Uiages of the 644. There are usages in many seaports wliich are generally 
port of known as “ customs of the port” which have been frequently 
established in litigation. In the port of London usages have been 
recognised for merchants to employ wharfingers to discharge 
cargoes (o); for consignees to bo entitled to insist upon having 
delivery “ overside ” (p) ; for merchants engaged in the Russian 
trade to employ public lighters to unload ships in the Thames coming 
from Russia (</) ; for steamships with general cargoes using the 
docks to land their cargoes on the quay(r); for coal merchants 
hiring barges on the Thames to paint their own names upon the 
barges («) ; for wharfingers to deliver outgoing goods to the mate 
and crew' of the ship which is to carry thorn (f) ; that if the merchant 
does not demand delivery of grain composing a grain cargo or part 
of such cargo coming to London within twenty-four hours after 
the ship’s arrival, the ship is entitled to discharge the goods upon 
the quay (a) ; that the owner of a ship bringing such a cargo into 
London, although he must i)lace the timber into barges or on the 
quay, need not either stow it on the barge or stack it on the 
quay {h ) ; that goods on board vessels unloading in the Victoria 
Docks are taken from the deck of the vessel by the dock company’s 
servants and placed on the dock quay, or if perishable, under sheds, 
and if the consignee or his agent does not appear to claim them 
within twenty-four hours they are warehoused by the company (c) ; 
for cargoes of fruit coming to the docks by steamer to be discharged 
immediately the vessel is ready to discharge, and if the consignees 
are not there to receive them, to be discharged upon the dock 
quays (d ) ; that in discharging long lengths of timber from a ship 
in the Thames or in dock the shipowner is bound to put the timber 
into lighters brought alongside (<?) ; to discharge log cargoes from 
vessels in the Millwall Dock into raihvay trucks, and if no trucks 
are there, to stack the timber cn the quay (/) ; to disregard fractions 


(») Bettany v. Easttrn Morning and Hull News Co., Ltd. (1900), 16 T. L. B, 
401. 

(o) Rucker v. London Assurance Co. (1781), 2 Tlos. & P. 432, Ji. 

(p) Borrowmau, FhiUipa <& Go. v. Ivilson d: Co. (1891), 7 T. L. B. 410. 

q) Hurry v. Royal Exchange Assurance Co. (1801), 2 J3oa. & P. 430. 

r) Marzelti v. Smith & Co. (1882), Cab. & El. 6. 

«) Watson V. Peache (1834), 1 Bing. (sr. c.) 327. 

'<) Cobban v. Downs (1803), 6 Esp. 41. 

^a) Aste, Son and Kerchsvel v. StumorSf Wesbm tfc Co. (1884), Cab. & El. 319. 
(6) Brenda Steamship Co. v. Creen^ [1900] 1 Q. B. 618, O. A. ; TIulthen y. 
Btewort (1903), 8 Com. Cas. 297. 

(c) Petrocoimino v. BoU (1874), L. E. 9 0. P. 365. 

{a) Alixiada v. Robinson (1861), 2 F. & F. 679. 

(e) Aktieaelhab Helios v. Ekman Jk Co., [1897] 2 Q. B 88, 0. A.; HuUhen v. 
Btnoart (1903), 8 Com. Cas. 297, H. L. 

(/) Rodenacker y. May (1901), 6 Com. Cas. 37. 
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o! inches and feet in measuring the dimensions of timber cargoes (j) ; 
that the word “days” in a bill of lading with reference to the 
discharge of cargo means working days, not running days(/0; 
for the delivery of goods by hoymen (i) ; for goods to be stored in 
safe custody until they can be delivered to the consignees (A) ; for 
shipbuilders to replace the paddle-wheels of steamers which have 
been removed for repair while the steamers are lying in tlie river 
Thames, and not alongside a quay or in a dock (1 ) ; for the ship- 
master to guard goods loaded into a lighter sent for them by tho 
consignee until the loading is complete (vi). 

An attempt to establish a usage of the port of London in 
the Baltic timber trade for the importers of timber to provide 
berths for the discharge of the cargo (n), and a usage in the same 
port with reference to the export of coals for the use of tho French 
Government on the coast of Africa (o). An alleged custom of the 
port of London for lightermen to be paid a shilling an hour for 
working overtime in discharging sugar cargoes over and above their 
overtime payment has been held unreasonable, and an attempt to 
set it up failed forwent of proof (p). No usage has been established 
that consignees of goods shipped in bulk pay freight according to 
the weight in the bill of lading, unless they are weighed on board, 
or at the ship’s side by the dock company, or at a wharf or quay, 
the consignees paying the expense (q) ; or that consignees discharge 
their duty under bills of lading drawn in a particular form, when 
they have sent to the ship lighters of sufficient capacity to take 
goods comprised in a number of such hills of lading and that they 
are not bound to send a separate lighter in respect of each bill of 
lading (r) ; or that consignees must send separate lighters for each 
parcel of goods consigned under one of such bills of lading (5) ; or 
that, in regard to the discharge overside of grain cargo in bags, it 
is the duty of the consignee to give an order to tho dock company to 
weigh the cargo on board and to pay their charges for so doing {t). 

545. In the port of Liverpool usages have been recognised to 
load ships with one-third weight goods and two-thirds measurement 
goods (u) ; for ship brokers to receive a commission for procuring 
a charter (a) ; for the ship to bear the expense of trucking from the 
shed and piling in the transit shed when cargoes of dried fruit are 


(a) Young v. Canning Jarrah Timber Co., Ltd. (1899), 1 Cuiu. Gas. 96. 
(/i) Cochran v. Rethmf (1800), 3 Esp. 121. 

(i) Warden v. Mourillyan (1798), 2 Esp. 693. 

(k) Bourne v. Oatliffe (1841), 3 Man. & G. 613, Oh. 

(Z) Pearson v. Commercial Union Assurance Co. (1876), 1 Ai)p. 0:1“. 493 
(m) Catley v. Wtniringham (1792), Peake, 202. 

(w) Nelson v. Dahl (1879), 12 Oh. B. 568. 0. A. 

(o) liohertson v. Jackson (1845), 2 0. E. 412. 

p) Grey v. Butler's Wharf, Ltd. (1898), 3 Com. Oas. 67. 

q) Couithurst v. Sweet (1866), L. k 1 C. P. 619. 

V) PolUtzer v. Steamship Cascapedia (1886), 2 T. Tj. U. 413, 

(s) Ibid. 

it) Marwood v. Taylor (1901), 6 Coin. Oae. 178, 0. A. 

(m) Past V. Dowie (1864), 5 B. & S. 20. 

(a) Smith V. Boutdier (1844), 1 Oar. & Ivir. 573. 
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Shot. 3. being dificharged (b) ; that, in the case of timber shi’i^s, the lay days 
*' Customs commence only from the mooring of the vessel at the quay where 
of the only, by the regulations of the dock, she is allowed to discharge (c) ; 

Port.’* for palm oil to be delivered from the quay at the King’s (t.e., the 

landing) weights, and for certain known allowances to be made (d) ; 
as to the meaning of the words ” usual dispatch ” as applied to the 
loading of coal (e) ; for a dock company’s servants to do the whole 
of the discharging of ships at the quay (/) ; and for discount to be 
allowed on freight payable under a bill of lading coming from the 
United States of America (g). 

Bilstoi. 546 . In the port of Bristol there is a valid usage for cargoes of 

grain to be discharged by the joint action of tlio consignees and the 
shipowner, the former providing sacks and loading them in the 
hold, and the latter delivering the sacks over the side of the 
ship (A). An attempt to re-establish a usage of the same port that 
a consignee could not bo required to take delivery at a faster rate 
than 500 tons a day failed owing to altered circumstances rendering 
the alleged usage unreasonable (?). 

Hull. 547 . There is a usage in the port of Hull for consignees of timber 

cargoes to supply a berth for a chartered ship on her arrival in 
dock, and to provide space for and the means for unloading the 
vessel (/f) ; but a usage for wharfingers to have a general lion for 
wharfage labour and w'arehouse rent (1), and a usage that “days” 
in a cliarterparty mean “working days” (?w), have not been 
established at this port. 

Kewrasile. 548 . In the port of Newc.astle-on-Tyne there is a usage to enter 

on-Tyne. vessel as soon as she is chartered on the “fitter’s list” for her 

turn to load coko(n). An attempt has failed to establish as a 
custom of the port a somewhat similar usage that all ships intended 
to take in cargoes of coal or coke must be entered in the “ turn 
book,” not only before they are ready to load, but before their 
arrival at the dock or even at the port, although this was found to 
be the usage of a particular colliery (o). 

Belfast. 549 . In the port of Belfast there is a valid usage that delivoi-y 

of log timber coming into that port takes place after ohe chaining 
and rafting of the timber by the ship and the measuring by the 
official measurer (p). 

(l) Cardiff SteamaMp Co,^ Ltd, v. Jameson (1903), 88 L. T. 87. 

(c) Norden Steam Co. v. Dempsey (1876), 1 0. P, D, 634. 

d) Bold V. Bayner (1836) 1 M. & W. 343. 

;) Kearon v. Fearson (1861), 7 B. & N. 386; 31 L. J. (ex.) 1. 

/) The Jaedereny [1892] P. 351. 

(/) Falkner v. Earle (1863), 32 L. .1 (q. b.) 124. 

(//) Budgett & Co, x, Bmninyto7i Co, (1890), 25 Q. U. 1>. 320; affirmed, [1891] 
1 Q. B. 35, C. A. 

(i) liemner di Co. v. Sioate JTvsegood <J& Co. (i905), 92 L. T. 328. 

lie) AktiesdsJeahd Jidda v. Bryson, Jameson Co. (1908), 100 L. T. 165. 

\l) Holdei'ness v. ColUnson (1827), 7 B. & 0. 212. 

(m) Brown v. Johnson (1842), 10 M. &W. 331. For the meaning of “days’^ 
in the port of London, see Cochran v. Heiberg (1800), 3 Bsp. 121. 

pi) Leidcmann v. Schultz (1853), 14 0. B. 38. 

(o) Lawson v. Burness (1862), 1 H. & C. 396. 

(p) Northmoor Steamship Co, v. Darhnd and Wolf, Ltd., [1903] 2 T. E. 657. 
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550. In tho port of Gloucester usages are recognised that the usual 
place of discharge for ships with grain cargoes is at the biisin 
within the city, and when vessels carrying cargoes of this description 
and destined for Gloucester are of too heavy a burden to come up 
the canal they are lightened at Sharpness ; and that during the 
necessary lightening of the cargo at Sharpness the lay-days are 
counted, but that the time occupied in coming up tho canal to 
discharge at Gloucester Basin, and in returning to Sharpness, is not 
counted {q) ; in tho port of Sharpness, to discharge timber cargoes 
into lighters to bo taken up tho canal to Gloucester (r). An attempt 
to establish a usage of the last-named port that if steamers be 
unloaded at a certain rate of speed they must be regarded as being 
properly discharged, no matter how large they bo, has failed on tho 
ground that sucli a usage would bo unreasonable («) . 

551. In the port of Middlesborough-on-the-Toesa usage has been 
established for the ship’s master to discliargo timber cargoes over 
the ship’s sides and to form it into rafts, and for tho consignees to 
send steam tugs to tow it away (t). 

552. A usage of the port of Garston has been upheld for a do'ck 
company in that port to undertake the whole work of discharging 
cargoes, both the share of the work which ordinarily falls on the 
shipowners and that which ordinarily falls on tho charterers (%); in 
the port of Grimsby, as to the berth at which ships load coal (a?), and 
as to the discharge of timber cargoes (a); at the port of Nowlyn, in 
Cornwall, to load stone cargoes by means of carts from the quarries (6) ; 
at the port of I^owmy, as to turns of loading vessels at the jetties (c). 
A usage has been recognised in tho port of Groat Yarmouth, in 
Norfolk, that a shipowner must deliver tho cargo on the quaj^ and 
therefore must boar any expense connected with the discharge of tho 
cargo between the ship’s rails and the quay (d) ; and in the port of 
Lowestoft, for vessels to discharge a portion of their cargo outside 
the port in tho roads, if they are of loo great a draught to admit 
of their entering the harbour (c); in the port of Whitehaven, to load 
sailing vessels with coal according to the order in which they have 
arrived at tho port, and to give preference to steamers (/) ; in the 
port of Wells, that time does not commence to run against the 
charterer until the ship actually reaches the quay (q) ; in the port 
of Cardiff, as to tho mode of loading steamers with iron (h), 

(f/) Nielsen v. Wait (1885), 16 Q. B. 1). 67, 0. A. ; ReymhU v. Tomlinson^ 
[1896] 1 Q. B. 586. 

(r) The Alne Holme, [1893] P. 173. 

(a) Sea Steamship Co. v. Price. Walker d' Co. (1903), 8 Com. Cas. 

(0 Thiia V. Byers (1876), 1 Q. B. D. 244. 

(tt) Castleyate Steamship Co. v. Dempsey, [1892] 1 Q. B. 854, C. A. 

(«) Monsen v. Macfarlane ifc Co., [1895] 2 Q. B. 662, 0. A. 

(а) Stephens v. Winterinyham (1898), 3 Com. Cas. 169. 

(б) Temple, Thomson and Claire v. Hunnalle (1902), 18 T. L. K. 822, 0. A 

(c) The Sheila, [190^ P. 31, n. 

id) TheNifa, [1892J P.411. 

(e) The Alhamlra (1881), 6 P. D. 68. 

(/) King V. Hinde (1883), 12 L. R. Ir. 113. 

Ig) Brereton v. Chapman (1831), 7 Bing. 559 ; 6 Moo. & P. 528. 

\h) Coverdale v. Grant (1883), 11 Q. B. D. 643, 0. A.; sub nom. Grant ^ Co, 
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and for tlie supply of railway waggons to convey cargoes from 

Bhij)d (/). 

Sub -Sect. 2. — Usages of Foreign and Colonial Forts, 

553 . In addition to the usages of English ports, many foreign 
ports, including the ports of British colonies, have usages which 
havo been adjudicated upon or recognised in English courts as affect- 
ing merchant shippers, underwriters, brokers, and others in this 
country. ^J’hiis,a usage has been established in the 2 :)ort of Newcastle, 
New South Wales, that vessels cannot obtain a loading berth for coal 
until a coaling order has been lodged with the port authority (/c), 
and that vessels cannot obtain a loading berth until they have 
received a loading order from a colliery (1) ; in Trinidad, that ships 
pay for lighterage, and the shipowner must allow the charterer 
the reasonable exjDonse of this outgoing (m) ; in Jamaica, that shij^s 
carrying goods to certain jdaces proceed to an adjoining port, and 
there transfer the goods into shallops to he taken to their destina- 
tions («), and that goods are put on board at the expense of the 
owners of the ship (o) ; in Mnuritins, to make up cargoes by 
obtaining goods for slii 2 )ment from several houses (p), and for 
ships to anchor at a certain buoy outside the Swan Kiver (q) ; in 
the port of Wilmington, in Carolina, to omit fractions in computing 
sales of resin in order to facilitate the computation of the weight of 
cargoes (r) ; in the port of Gothenburg, as to the mode of measuring 
timber cargoes (s) ; in the port of Oporto for ships to load a part of 
their cargo outside ilio bar, when, owing to the state of the river, 
they cannot load their full cargo inside (t) ; in thoportof Archangel, 
to seal down ship’s hatches, niid for the cargo to he taken to certain 
warehouses until the duties have been paid (a) ; in St. Mary’s River, 
Elorida, for ships to lake in outgoing cargoes partly at one spot and 
partly at another (6); in the port of Gibraltar, for goods to be placed 
on a store shij), and for the store ship to be regarded as a ware- 
house (c) ; in the port of Canton, for shij^s to unbend their rigging, 
sails, and other gear, and to store them ashore for reimiring pur- 
poses while the ships are being cleaned and refitted (d) ; in the port 
of Hamburg, for ships with certain cargoes to occupy two berths 


V. Curcnlole, Tvdd .ft Co. (1S841, 5» A]n>. fits. 470, Kay v. Vidd (1882), 8 
Q. li. ]>. 601 ; S. f. (rcveisod) 10 Q B. 1). 241, C. A. 

(/) Jjyh ^liippiiig Co. v. CauUj)' (\opora1un (I8lil)), 00 L. J. (q. b.) 93; S. C., 
[1900] 2 Q. li. 639, C. A. 

(/,) Jones, Ltd. (incii ifc Co., [1901] 2 Iv. B. 276, C. A.; Barque Qudjmi, Ltd. 
V. Jhown, [1904] 2 K. B. 264. 

(/) Arden kieamship Co., Ltd. v. Andrevj Wtir d; Co., [1906] A. C. 501. 

(w) Hcruiton v. Childs (1877), 36 L. T. 212. 

(v) Steuart v. Bril (1821), 5 B. & AM. 238. 

(o) Cu}Jwg V. Long (1797), 1 Bos.& T. 631. 

(/■) Ireland v. Livingston (1872), L. B 6 U. L. 396. 

.(«) Liudsav v. Janson (1869), 4 11. A, N 009. 

(?•) Fudaghn v. Walfard (1883), Cnk & VA. 198. 

(6) The iicandinar (1881), 51 L. J. (p.) 93. C. A. 

(t) Kingston v. Knihhs (1808), 1 CaiDi>. 508, n. 

(o) Blown V. Car stairs (1811), 3 Caniji. 160. 

(t) Moxon V. Athns (1812), 3 Camp. 199. 

(c) 'licincy V. Etherington (1743), cited 1 Burr. 348, 

erf) Felly y. Royal Exchange Assurance Co, (1757), 1 Buir. 341. 
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opposite certain warehouses upon the qua}^ and for the cargoes to 
be discharged by cranes into these warehouses (c); in Ceylon, for 
the words “ lawful merchandise ” to mean goods usually shipped at 
the port (/) ; in the Chilian ports of Iquique (g) and Poti (/i), to 
send nitrate direct from the mines to the ship’s side by rail ; at 
Port Vendres, to discharge certain cargoes at a particular spot (i) ; 
in the port of Sulinah, on the Danube, to store grain cargoes liigher 
up the river, and to bring the grain down by lighters to that port (fc) ; 
in the port of Paraiba, an out port of Pernambuco, that, if cotton be 
loaded instead of sugar, 928 lbs. of cotton are to be taken as equal 
to a ton of sugar (?) ; in the port of Memel,for the captains of ships 
to take delivery of the timber which they are about to carry from 
the port, when the timber is in timber ponds some distance up the 
river, and for the timber to be rafted down to the ships partly at 
the expense of the ship and partly at the expense of the shipper at 
the risk of the shipowner during the process of rafting down (m ) ; 
in the port of Bangor, Maine, II.B.A., to load wot wood-pulp in 
winter in a frozen condition (n ) ; in the port of Charlestown, to 
compress bales of cotton wool by machinery to facilitate stowage in 
the 8hip(o); in the port of New Orleans, to compress all cotton 
leaving the port before stowing the cotton on board, unless the ship 
is unahle to get a full cargo when the cotton is put on board 
uncompressed (p) ; in the port of Valparaiso, for days when the 
surf on the beach is too heavy to allow of lighters landing cargoes 
(called “surf days”) to be excluded from “weather working 
days ” (q) ;^in the port of Sydney, that wool arriving for shipment is 
not delivered directly at the ship for which it is intended, but taken 
to the store-houses of the stevedores, where it is pressed by 
hydraulic rams to minimise its bulk (r) ; in the port of Demerara, 
for large vessels to take in part of their cargoes in tlie river, and 
then to drop down over the bar and to lake in the rest, leaving 
their papers in the meanwhile at the custom house (s) ; in the port 
of Bunbury, near Freemantle, Western Australia, for vessels to load 
part of their cargoes at a jetty, and then to proceed into deeper 
water to take in the remainder (t) ; in the port of Odessa, that, for 


(e) Good <fe Co. V. Jeuacs, [1892] 2 Q. B. 5o5, 0. A. 

(/) ydnderpar & Co. v. Duncan Jb Co., [1891] W. X. 178. 

(^) Smith and Servicey. Hosario Nitrate Co., [1893] 2 Q. B. 323 ; 8. 0. affiiniod, 
[1894] 1 Q. B. 174, 0. A. 

(A) Furnees v. Norwood Brothers tb Co. (1897), 13 T. L. E. 500. 

(t) Sanders v. Jenkins, [1897]1 Q. B. 93. 

(i) Hudson v. Ede (1867), L.E. 2 U. B. 660; see AUerton Sailing Ship Co. v. 
Falk (1888), 6 Asp. M. L. 0. 287. A case referring to Birkenhead. 

(Q Duckett V. Satterfield (1868), L. E. 3 0. P. 227. 

(to) Lishman v. Christie (1887), 19 Q. B. J). 333, 0. A. 

(n) The Steamship Isis Co. v. Bahr <& Co., [1899] 2 Q. B. tiCl, C. A., aillrmeJ, 
[1900] A. 0. 340. 

(o) Benson v. Schneider (1817), 7 Taunt. 272. 

(p) Ibid. 

(g) Bennetts ds Co. y, Brown, [1908] 1 K. B. 490, where, however, evidence of 
the usage was held inadmissible. 

(r) Australuin Agricultural Go. y. Saunders (1876), L. E. 10 0. P. 668, Ex. Ch. 
(«1 Lang y. Anderdon (1824), 3 B. & 0. 496. 

(0 Aktieselskahet Inglewood ?. Millar's Karri and Jarrah Forests (1903), 9 
Com. Cas. 196. 
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the piD'poses of eetimating demurrage and damages for detention, a 
vessel is not to be regarded as ready to receive a cargo or as ready 
to commence loading till she is actually in her berth alongside the 
quay (a ) ; and as to the usual place for ships to tako in cargo in 
the island of Graciosa (b), 

664 . An attempt to establish a usage in the port of Onega, in 
the White Sea, to restrict the quantity of cargo loaded each day to 
a certain quantity has failed for want of proof (c) ; so also has an 
attempt to set up a usage in Alexandria as to the form of a bill of 
lading(fO. A usage has been alleged in the port of Bombay for the 
receipts for goods shipped on hoard a vessel and given by the mate 
to bo treated as negotiable instruments, and to pass the property lu 
the goods, but, although nob actually held bad, this usage has not 
been directly sanctioned (e). 

Sect. 4. — Usajes affecting Shippers Generally. 

555 . There is a usage amongst shippers, that where a charter- 
party binds the charterer to find a full cargo of sugar ^ molasses 
at Trinidad, and the charter is silent as to the broken stowage, the 
merchant’s obligation extends no furtlu.'- than to ship as many 
hogsheads of sugar and puncheons of molasses as the ship will 
conveniently hold (/) ; for merchants shipping sulphuric acid to 
give notice of tho nature of the contents of the shipment to 
the shipowner (.7) ; as to the scale of freights for the Baltic 
trade (A); that the word ‘‘about” a certain number when used in 
char terpar ties drawn in a certain form gives the shipmaster a 
latitude of 10 per cent, from that specified 11 umber (i); that a 
captain’s salary includes all gratuities such as primage (j); for 
a ship-master to receive a small payment from a merchant on 
delivery of his goods, for care and attention bestowed upon them (/c) ; 
for the servants of a dock company to bring the cargo in the ship’s 
bold under the open hatchway (t), and to tighten moorings becoming 
slack by a vessel sinking in tho water as her loading proceeds (m). 
Usages to stow cotton on deck between Now Orleans and Liver- 
pool (n) and to stow pigs on deck on a voyage from Waterford .0 
London (0) have failed for want of proof. 


(a) //ic/c V. 2W7;/ Co. (1890), OJ L. T. 705. 

(b) Cocicey v. Aihnsm (ISiO), ‘.i D. & AM. 400. 

(c) Metcalfe, Simpson de Co. v. Thompson, Patirkl and Wovdwark (1002), IS 
T. L. 11. 706. 

(d) Itodocanachi v. Milhurn (1886), 18 Q. B. 1). 67, C. A. 

(e) Haiheaing v. Latng (1873), L. K. 17 Eq. 02. 

(/) Guthbert v. Gumming (1855), 10 Exch. 809 ; S. 0. (afHrmcd) 1 1 Exok. -105, 
Ex. Gh. 

(g) Alston v. Herring (1856), 11 Exeb. 822. 

(A) Pnssian SUam- Navigation Co. v. Silva (1863), 13 0. B. (N. s.) 610. 

(i) Alcoch V. Lceuw Go. (1883), Cab. & Ei. 98. 

(y) Caughey v. Gordon A Co. (1878), 3 0. P. D. 419. 

(«) Cliarleton v. Cotesworth (1825), Ey. & M. 175. 

(f) Orange <fc Co. v. Taylor (1904), 20 T. L. K. 386. 

(m) Looker v. London and India Docks Joint Committee (1891), 65 L. T. 674. 

(n) Jtoyal Exchange Shipping Co. v. Dixon (1880), 12 App. Cas. 11 ; Newall r. 
Moyul Exchange Shipping Co. (1885), 33 W. B. 868. 

(t>) Milward v. liibbtri (1842), 3 Q. B. 120. 
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Sect. 5. — Usages affecting Maritime Insurance, 

556. Numerous maritime usages have been upheld aiTectiug the 
contractual relationships created by maritime insurance policies 
and maritime insurance generally (p). 

A usage for merchant ships in time of war to assemble at the 
place previously appointed for the rendezvous of a convoy has been 
recognised (</) ; for ships sailing under convoy from England to 
the West Indies to look in at St. Eustatia on their way to St. Kitts, 
to take up any ships which might be there (r). 

A usage for ship-masters engaged in the Newfoundland trade to 
keep their inward cargoes on board several months after their 
arrival, and only to unload the same when not engaged in fishing 
and loading their outward cargoes (s) ; for shipowners in that trade 
to employ til eir ships after arrival there from this country in fishing 
or intermediate voyages before taking in cargoes for the return 
voyage (t). 

A usage for Liverpool insurance brokers not to send policies to 
their principals, but to sign their piincipals’ names to the policies, 
and for a secret limit to be put on the amount for which such a* 
broker may sign his principal’s name (a) ; for underwriters in 
Liverpool, where a policy of insurance is in general terms, not to 
bo liable for general average or contribution in respect of the 
jettison of goods which, instead of being stowed below, are stowed 
on deck (6). 

There is a usage that when a policy is effected on goods by a 
ship to bo thereafter declared, the policy attaches to the goods as 
soon as and in the order in which they are shii)ped, and tliat 
directly the assured knows of the shipment of the goods ho is bound 
to declare them to the underwriter on the policy, and to declare 
them in the order in which they are shipped, and is not entitled to 
declare some of the risks and to remain his own insurer as to 
the others, and that in case by oversight or otherwise the goods 
arc declared on the policy in an order different from that in which 
they were shipped, the assured is bound to rectify the declara- 
tions and make them correspond with the order of shipment (c). 

There are usages for ships sailing from the Baltic to America to 
touch at Elsinore for provisions ; for ships sailing from London 
to Nantz with liberty to call at Ostend to sail direct to Nantz in 


(») For tho law of maritime insurance generally, see title Insitiiance. 
iq) Lethulier'a Case /'16y2), 2 Salk. 4*13 ; Bond v. Oonsales (1704), 2 Salk. 4-io ; 
Gordem v. Morletf (1747), 2 Stra. 1264 ; Campell y. Jiwdieu (1747), 2 Stia. 1264 ; 
liond y. Nutt (1777), 1 Doug. (k. b ) 367, n. ; Ajiderson v. Bikher (1800), 2 liob. 
& P. 164 ; FMly v. Ewer (1779), 1 Doug. (k. b.) 72. 

(r) Delany v. Studdart (1783), 1 Toim Itep. 22. 

(«j NuNe y. Kennoway (1780), 2 Doug. (k. b.) 310. 

(<) Vallance v. Deitar‘(1808), 1 Camp. 503 ; Oiujisr y. Jennings (1800), 1 Camp. 
504, n. 

(а) Baines y. Ewing (1866), In E. 1 Exeb. 320. 

(б) Jl^tWcr V. Tetliertngton (1862), 7 H. & N. 934, Ex. Ch, 

(c) Stephens v. AustreUasian Insm'arice Co. (1872), L. E. 8 0. P. 18 ; fvi^rial 
Marine Insurance Co. V. Fire Insurance Cvrpoi'ation, Ltd. (1879), 4 0. P. D, 
166. 

(«0 Cormack y. Gladstone (1609), 11 East, 347, 
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Sect. b. order to avoid duties in England and France (e) ; for steamers on 

Usages the Rhine to carry goods on deck (/) ; for carboys of vitriol to bo 

affecitog carried on deck on a voyage from London to Lisbon ig ) ; for vessels 
Maritime engaged in the Baltic timber trade to carry deck cargoes (/t) ; for 
Insurance, vessels taking in cargoes in Odessa not to bo regarded as ready to 
load until actually alongside the quay (i). 

A usage has been recognised as valid that on a Lloyd’s policy 
the underwriter must look to the broker and not to the assured for 
the payment of the premium (j) ; that a person who insures a risk 
at Lloyd’s employs an agent who, for all purposes, unless his 
employer intervenes, may be dealt with as a principal by the 
underwriter with whom he contracts (/:). A usage of Lloyd’s has 
also been recognised for insurers to adopt one of two policies of 
insurance of live stock, one containing an exception from the 
perils insured against, or a warranty of freedom from mortality, 
and the other oinittixig any such warranty (Z) ; for ships carry- 
ing timber from Quebec to London to stow it on deck (m) ; 
that an insurance for an entire voyage outwards and home- 
wards covers intermediate voyages (n) ; for ships in the East 
India trade to be liable to be detained an extra year in India (o); 
that the loss in an open policy on freight shall be adjusted on the 
gross, and not on the net, amount of the freight (_p); for English 
average adjusters in adjusting losses where a ship has put into a 
port to refit, whether such seeking of refuge has been occasioned by 
a general average sacrifice or a particular average loss, to treat the 
expense of discharging the cargo as general average, but the expense 
of warehousing it as particular average on the cargo, and the other 
expenses necessary to enable the ship to proceed on her voyage as 
particular average on the freight (g). 

Usages not 557. It has been held that there is no usage at Lloyd’s excluding 
established, j^gg general average where the loss is sustained by scuttling a 
ship in harbour to extinguish a fire(?-); nor a usage that if the 
insured does not disclose the name of the ship in which the goods 
are expected the policy will not attach (s). It has also been held 
that a usage entitling an agent to receive a secret commissioi' from 
a person whoso interests are adverse to the principal for whom the 


(c) Planche v. Fletcher (1779), 1 Doug, (k. I«.) 2jl. 

(/) Apollinaria Co. v. Nord DeuUche lnaurance Co.., [WOl] 1 K. B. 2o2. 
ig) Da Costa v. Edmunds (1816), 4 Camp. 142. 

(A) l^urton v. English (1883), 12 Q. B. D. 218, C. A. 

(*) Hick V. Twtfdy <fc Co. (1890), 63 L. T. 765. 

(y) Power V. Butcher (1829), 10 B. & 0. 329 ; Xems v. Wickham (1863), 14 
C. B. (n. S.) 436, 447, Ex. Ch. ; Universo Insurance Co. of Milan v. Merchants 
Marine Insurance Co., [1897] 2 Q. B. 93, C. A. ; Edgar v. i'WZer (1803), 3 East, 222. 
(A) Matvieff v. Crosfield (1903), 8 Com. Cas. 120. 

(7) Gahay'y. Lloyd (1825), 3 B. & 0. 793. 

(m) OoiUd V. Oliver (1837), 4 Bii^. (n. 0.) 134. 

(n) Gregory v. Christie (1784), 3 Doug. (k. b.) 419. 

(o) Salvador v. Hopkins (1765), 3 Burr. 1707. 

(p) Palmer v. Blackburn (1822), 1 Bing. 61, 

(g) Atwood V. Sellar U879), 6 Q. B. D. 286, 0. A. ; see also Svtndsen r. 
Wallace (1886), 10 App. Cas. 404. 

It) AeXard v. Riv^ (1874), 31 L. T. 647. 

(•) Knight v. Cotesworth (1883), Cab. & El. 48. 
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agent acts is l)ad(0« A usage that when goods are sold to be 
delivered free on board, the vendor cannot insist upon payment 
until the bill of lading or a mate’s certihcate or other document has 
been produced to the purchaser, showing that the goods have been 
put on board, has been alleged but not judicially established (u). 


(t) Bartram (f- Som v. Lloyd (190^, 88 L. T. 280; ami 8(*e, generally, title* 
Aoenoy, Vol. L, p. 189; Criminal Law and riu)UEDUi;2S, Vol. IX., p. 710. 
(m) Qrem v, Sichell (1800), 2 L. T, 74o. 


CUSTOMARY FREEHOLDS. 


See Copyholds ; l)BbCENx and Uiwribdxion ; Bale of Land. 


CUSTOMS DUTIES. 


Sjsot. 5. 
Usages 
affecting 
Maritime 
Insurance. 


See riBVLNUa. 


< soo > 


CY-PRES DOCTRINE. 

^ee CuAitiTiEs ; Wiles. 


DAMAGE FEASANT. 


JSee Animals. 
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DAMAGES. 

N,B. — This article deals only with the general principles of the law of 
damages ; for particular cases reference must bo made to the 
various titles of this work. — Eds.] 
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Part I. — Deflnition, Nature and Classi- 
fication. 

Definition. 568. Damages may be defined as the pecuniary compensation 
which the law awards to a person (a) fo’ the injury he has sustained 
by reason of the act or default of another, whether such act or 
default is a breach of contract or a tort; or, put more shortly, 
damages a^'e tlie recompense given by process of law to a person for 
the wrong that another has done him {h). 

RedUutioin 559. The great underlying principle by which the courts are 
tntegivm, guided ill awarding damages is restitutio in integrum {c). By this 
is meant that the law will endeavour, so far as money can do it, to 
place the injured person in tho same situation as if the contract 
had been performed (d), or in the position ho occupied before 

(a) As to tho i)ersoua who may suo and be sued, see generally title Action, 
Vol. I., pp. 17 et seq.; and for the particular oases iu which damages are 
recoverable, see the various titles of this work. 

\h) See Co. Litt. 267 a ; 2 Bl. Com. 438. 

(r) The Argentina 13 P. B. 191, C. A., per Bowen, L.J.,atpp. 200. 201, 
nndper IjOid Esher, M.il., atp. 19(5; refoiiiug to The Culumhus (1849), 3 Wm. 
Rob. 158, per Dr. Lushington, at p. 102. In The Mediana, [1900] A. 0. 113, 
Lord Halsbury, L.C., at p. 116, Bnid: “ Tiie whole region of inquiry into 
damages is ono of extreiuo ditJiculty. You very often cannot even lay down 
any principle upon whicli you can give damages ; nevertheless it is remitted to 
the 3 ury, or those who stand iu tho place of the jury, to consider what com- 
pensation shall be given in money for what is a wrongful act. Take the most 
familiar and ordinary case ; how is anybody to measure pain and suifering in 
moneys counted? Nobody can suggest that you can by any arithmetical 
calculation establish what is llio exact amount of moiiny which would represent 
such a thing as the pain and suii'oring which a person has undergone by reason 
of an accident . . . iiovoi’IIk-Ioss tho la\, recognises that as a topic upon which 
damages can he given.” Compare Jlodocanaad v. Millmrn (1886), 18 (i. B. D. 
67, C. A., per Ltndley, L J., at p. 78 : “ It must be remembered that the rules 
as to damages can in the natuio of things only be approximately just, and that 
they have to be worked out, not by mathomaticians, biit by juries” ; see also 
Tlohbs v. London and South Western Hail. Co. (1876), L. It. 10 Q. B. \\\, per 
Blackburn, J., at p. 121. 

(d) Ilcbinson v. Harman (1818), 1 Exch. 850, per Parke, B., at p. 855; Bain 
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the occurrence of the tort (c) which adversely affects him. This ^aet i. 
general principle is, however, qualified in certain cases where the Definition, 
law, by awarding exemplary damages, seeks not merely to give Nature and 
compensation to the injured party, but also allows the party in ClasBiflca- 
default to be punished (/). ^2?* 

The principle of restitutio in integmm is largely theoretical, being 
the ideal or standard at which the law is supposed to aim, but 
which in practice is rarely attained {g). As regards breaches of 
contract it may be possible in some cases to measure the damages 
with a fair approach to accuracy (A), but more frequently the 
damages awarded are not commensurate with the loss sustained (i). 

Thus, where the breach of contract arises upon the non-payment 
of money by a debtor to a creditor by a certain day, the damages 
incurred in consequence of the non-payment may be enormous, but 
the measure of the damages which the injured party is entitled to 
recover, in the absence of special circumstances giving rise to a 
right to recover special damages (k), is a reasonable compensation 
for the non-performance of the contract, which in practice is settled 
on the principle of allowing interest, and nothing more, in addition 
to the recovery of the debt (/). As regards torts, though in the 
case of torts to property it may be possible to assess the damages 
accurately in the case of personal torts damages are not given 
to the full extent of a perfect compensation or equivalent to the 
mischief done {n). 

660. General damages are those which the law implies in every General 
breach of contract (o) and in every violation of a legal right (p). damagen. 

V. Fotlicrgill (1874), L. K. 7 H. L. 158, Lord CiiELMsroiiD, at p. 207 ; Gray 
V. Fowler (1878), L. B. 8 Exch. 249, Ex. Ch. ; France v. Gamht (1871), It. It. 

0 Q. B. 199; 2'/ic Argentino (18vS8), 18 P. E. 191, C. A., j^er Lord EsHBii, M.B., 
utp. 197. 

(«) Phillipa ▼. London and South Weeieni Fail. Co. (1879), 5 Q. B. D. 78, 

(!. A., per James, L.J., at p. 87 ; Livinyaione y. Fawyarda Coal Co. (1880), 5 
App. Cqs. 26, per Lord Blackbuhn, at p. 39 ; The Mediating [1900] A. 0. 113, 

119, explaining The City of Fekhig (1890), 15 App. Cas. 138, P. C. 

(/) See pp. 306 et aeq., post, 

(g) See pp. 331 et eeq., post. 

(h) See pp. 332 et aeq., poat. 
h) See pp. 311 et aeq., poat. 

(k) Such as existed in Prehn v. Foyal Dank of Liverpool (1870), L. R. 5 Exch. 

92 ; see further, pp. 313 et aeq., poat. 

(?) Fletcher v. Tayleur (1855), 17 0. B. 21, ^cr Willes, J., atp. 29; “whatever 
may be the amount of inconvenience sustained by the plaintitf the measure of 
damages is the interest of the money only ” ; Britiah Columbia Saw-Mill Co. 

V. Nettleahip (1868), L. E. 3 C. P. 499, per BoviLL, O.J., at p. 506 ; Wallia v. 

Smith (1882), 21 Oh. D. 243, 0. A., per Jessel, M.B., at p. 267; Fe Engliah 
Bank of the River PlaUt parte Bank of Brazil, [1893] 2 Ch. 438, per OniTTY, J., 
at p. 446, 

(m) See pp. 340 et aeq., poat. 

(fl) Armaworth v. South Faatei-n Fail. Co. (18*7), 11 Jur. 758, per Parke, B., 
at p. 760; Fowley v. London and North Weat&rn Bail. Co. (1873), L. E. 8 Exch. 

221, Ex. Oh., per Brett, J., atp. 230; Phillipa v. London and South Western 
FaF. Co. (1879), 6 Q. B. E. 78, 0. A. ; Johnaton v. Of'eat Western Fail., [1904] 

2 E. B. 260, 0. A. 

(o) Marzetti v. Williams (1830), 1 B. & Ad. 416; see p. 308, post. 

(p) Ashby v. IPAife (1703), 2 Ld. Eaym. 038, 3 ibid., 320; 1 Smith, L. 0., 
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PABT I. 

Definition, 
Nature and 
Classifica- 
tion. 

Special 

damage. 


For tho law presumes in such cases that some damage will flow 
ill the ordinary course of events from the defendant’s act (q). 

561 . The term special damage ” is used in various different 
senses (r) : — 

(1) When contrasted with general damage it means the particular 
damage, beyond the general damage, which results from the 
particular circumstances of tho case and of the injured party’s 
claim to bo compensated (s). 

(2) Whore tho damage actually done is the gist of the action (0, 
no actual and positive right, apart from the damage done, being 
disturbed, tho term “ special damage ” (a) denotes the actual and 
temporal loss which has in fact occurred (a). 

(3) The term “ special damage ” is also used in actions brought 
in respect of a public nuisance, such as the obstruction of a river 
or of a highway, to dor oto the actual and particular loss sustained 
by the plaintiff in such an action beyond what is sustained by tho 
gcucial public, such particular loss being his cause of action (b). 

(4) 111 tho case of toit, liowevcr, special damage is more 
frequently used to denote an actual loss suffered in addition to the 
wrong for which general damages are a./arded to the injured party 
— damages that can bo laid and proved in terms of figures (c). 


Liquidated 

aoil 

unliquidated 

damages. 


562 . By the term “liquidated damages “(d) is meant, in the 
first place, a sum assessed by the parties to a contract (e) and 
agreed upon by them to bo paid as damages by the party who is in 
default (./ ). Tho term is also applied to sums expressly made 
recoverable as liquidated damages under a statute (<;). 


11th ed., 210, per Lord lloi/r, C.J., at p. 261 ; //w7'( v. London and North JFesiern 
Hail. Co. (1870), 4 Ex. E. 168, 0. A., per Bhamwisll, L.J., at p. 19,1; The 
Mediana, [1900] A. (J. 113, per Lord IIalsbury, L.O., at p. 118; compare 
Jiaylias v. Fisher (1830). 7 lliug. 163. 

(y) See p. 308, post. 

(r) liattliffe v. Evans, [1892] 2 Q. B. 624, C. A., per BowEN, L.J.. at p. 628. 

(e) Ibid. 

liaidiffe v. Evan^, supra, per Bowkn. L,J., at p. 632; Brads^rn) y, 
Lancashire and Yorkshire Bail, Co. (1876), L 11. 10 C. P. 189, following Potter 
V. MetrirpoUtan District Rail. Co. (1874), 30 L. T. 766 ; Finlay v. Chiniey, 20 
Q. B. D. 494; compare Lucas % Taileton (1868), 3 11. & N. IIC. See aEo 
p. 347, post. 

(a) Also (Milled in old authorities {Ratdijfe v. Evans, supra, per Bowen’, L.J., 
at p. 528, citing the cases following) “ express loss,” “ paiticular damage ” {Cane 
V. Golding (1649), Sty. 169, 176), “damage in fact,” ‘‘special or particular 
cause of loss” {Law v. llarwood (1628), Oro. Oar. 140; Tashurgh v. Dag (1618), 
Cro. Jac. 484). 

(а) Ratdiffe y. Evans, supra, per Bowjbit, L. J., at p. 628. 

(б) Ibid. See also Ivesonv. Afoorc (1699), 1 Ld. Eaym. 486; Rose v. Groves 
(1843), 5 Man. & O. 613 ; Soltau v. De Held (1851), 2 Sim. (n. b.) 133. 

(c) Ratdiffe y. Evans, [1892] 2 Q. B. 524 ; France y. Qaudit (1871), L. E. 
6 Q. B. 199, per Mellob, J., at pp. 204>6 ; liodley y. Reynolds (1846), 8 Q. B. 
779. 

{d) For the distinction between liquidated damages ” and ” penalties,” see 
pp. 828 et seq., post, 

(e) Wallis y. Smith (1882), 21 Oh, D. 243, 0. A., per OoTTON, L.J., at p. 267. 

(/) See the cases cited at pp. 328 et sea., post, and compare Workman, Clark 

Co., Ltd. y. Lloyd DraziMo, [1908] 1 K. B. 968, 0. A. 

ig) See, for instance, Bills of Exchange Act, 1882 (46 ft 4G Viet, Or 61), 



Paut I.— Definition, Nature and Classification. 


805 


Damages are termed unliquidated when they have not been 
assessed beforehand by the parties or some statute, in which case 
tlie jury are at liberty, subject to the rules governing the measure 
of daraacres (h\ to award such damages as they think the plaintiff 
has sustained (i). 

563. Where (1) a plaintiff against whom a breach of duty has 
been committed has not in fact sustained any actual damage there- 
from (/t), or fails to prove that he has(Z); or (2) although the 
})laintiir has sustained actual damage, such damage arises not from 
the defendant's wrongful act (vi), but from the conduct of the plaintiff 
himself (7i) ; or (3) tho plaintiff is not concerned to raise the 
(juestion of actual loss (o), but brings his action simply with tho 
view of establishing his right (p), the damages which he is entitled 
to receive are called nominal. 

Nominal damages have been defined as a sum of money 
that may be spoken of but that has no existence in point of 
quantity (7), or a mere peg on which 1 0 bang costs. In practice, 
liowever, a small sum of money is awarded, usually forty shillings (/ ), 
Such damages must bo distinguished from small (s) or contemptuous 
damages (1), which indicate tho opinion of the jury that tlio action 
ought not to have been brought. 

564. The term “siatutory damages*’ may menu either the 


B. 57 (1); and title Bills of Bxcitanor etc., Vol. IL, p. 621; and compare 
it. S. 0., Old. 3, r. C; Workman, Clark efc Co., Ltd* v. Lloyd lirazileno, [1908] 
1 K. B. 908, 0. A. 

(h) As to tlieso see pp. 331 et seq., posL 

(j) Karst v. Hurst (18 la), 4 Exdi. 671, per P.\RKE, B., at p. 5S0. 

{k) 3ee, for inslajioo, West Jhuqhfou (IS7U), 4 0. P. ]) 197; Hoiliamy, 
ITurley {\So3), 1 E. & B. 005; Columhus Co. v. Clours, [1003] 1 If. B. 244; 
Ashdmnu v. Ingamelis (1880), 5 Ex, D. 280, C. A. Tlio roinerly wlioro a party 
sues who has siilToiod no Inconvenience is to depiivohira of costs {M(irz(tti v. 
Wilhams (1830), 1 B. & Ad. 415, per Pauke, J., at p. 425 ; IHort v. London a)td 
North Wwtern Jtail. Co. (1879), 4 Ex. D. i88, 0. A., per BBAnWELL, L.J., at 
p. 196; Nicolas v. Atkinson (1909), 2 » T. L. It. 608). 
ll) Twyman v. Knowles (1863), 13 0. B. 222; Marzetti y. Willianus, supra. 

(sn) Iliort v. London and North Western liuil Co., svpra; tdandn's V. SUiart 
(1876), 1 0. P. E. 320. 

(71) TParre v. Calvert (1837), 7 Ad. & El. 143, per Lord Dex.wax, 0. J., at p. 
154 ; Hamlin v. Urcat Northern Jiail Co. (1850), 1 II & N. 408. 

(0) Mcllor V. Sputeman (1009), 1 Wm‘». Sauud. 343, 340 a. 

(p) Northam v. Ilurlcy, supra; Medway Co. v. Romney {Earl) (1861), 9 0. B. 
(N. 8.) 675 ; Emhrey v. Owen (1861), 0 Excli. 363. 

(7) Beaumont v. Chreathead (1846), 2 0.^ B, 494, per Kaule, J., at p. 499, 
where, however, the claim was for nominal damages for iion-pnympnt of a 
sum due, and the court hold that when tho sum duo was paid or tendered, this 
was equivalent to payment or tender of nominal damages also. 

(r) See, for instance, Ilarrop y. Hirst (1863), L. E. 4 Exch. 43 ; Columhus Co. 
V. Clowes, supra. Other stims awarded as nominal damages qi o : twenty shillings 
{Jones (James) & Sons, Ltd. v. TankervUle {Earl) (1909), 25 T. E. It. 714, 716) ; a 
shilling v. London and North Western Rail Co., supra; Warrey. Calvert, 
supra; and see Dicks y. Brooks (1880), 16 Oh. I). 22, prr Bramwell, L.J., at 
pp. 40, 41 ; Twyman v. Knowles, supra ) ; and a faithing {Modyu v. Coles (1862), 

7 n. & N. 872), though tho latter sum is genoiully reserved for contomptimns 
damages. 

(«) The Mediana, [1900] A. 0. 113, per Lord Halsbuht, L.C., at p. 116. 

(0 Cooke y. Brogden Vo. (1885), 1 T. L. B. 497 ; Kelly V. Sherlock (I860), 
L, B. I Q. B. QSC. 
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Prospect! ro 
damages. 


Exemplary 

damans. 


remedy in damages provided by some particular statute undet 
which the action is brought (m), or such damages as are awarded 
for the direct infringement of the provisions of a statute, or for 
neglect of a statutory duty (it?). 

665. The^ term “prospective damages ” is applied to the 
damages which are awarded to a plaintiff, not as compensation for 
the ascertained loss which he has sustained at the time of com- 
mencing his action, but in respect of loss which it may reasonably 
be anticipated he will suffer thereafter in consequence of the 
defendant’s act or omission (x), 

666. Where the wounded feeling and injured pride of a 
plaintiff (?/), or the misconduct of a defendant, may be taken into 
consideration, the principle of restitutio in mtegruni (z) no longer 
applies (a). Damages are then awarded not merely to recompense the 
plaintiff for the loss he has sustained by reason of the defendant’s 
wrongful act, but to punish the defendant in an exemplary 
manner (b), and vindicate the distinction between a wilful and an 
innocent wrongdoer (c). The damages so awarded have been 
variously called exemi^lary (d), vindictho (e), penal (/), punitive (y), 
aggravated (h), or retributory (i). 

Except in the case of breach of promise of marriage (/c). 


(«) See, for instance, Fatal Accidents Act, 1846 (9 & 10 Viot. c. 93). Such 
•tatutory damages fall outside the scope of this arlicle, and will ho found dealt 
with under tlie different titles; see, for examjdo, titles JiiiJJS oi*’ J'lxcHANaifi 
ETC., Vol. II., p. 623; Negwoknck; Salb of Goods. 

(tv) See Wolverhampton New Waferuorks Co, v. Jlawkesfat'd (1869), 6 0. B. 
(n, S.) 336, per WiLi.Ea, J., at p. 356; Great Northern Fishing Co, v. Edgehill 
(1883), 11 Q. B. D. 225. As to the difference hotwoon the meaning of the woid 

compensation ” when usod in a statute and damages, boo Dixon v. Calcra/tj 
[1892] 1 Q. B. 468, 0. A,, per Lord Esueh, M.R., at p. 463 ; and compare 
Smith V. Brown (1871), L. 11. 6 Q. B. 729. 

(r) liichardson v. Mellish (1821), 2 Bing. 229 ; llodsoJl v. SlaUehnm (1840), 
11 Ad. & El. 301 ; Mason v. Uarher (1843), 1 Car. & Kir. 100 ; Clegg y. Deurden 
(1848), 12 Q. B. 876; rhillips v. London and South Westcrii Jiail, Co, (1879), 0 
Q. B. D. 78, 0. A. ; Lambkin v. South Eastern Rail. vo. (1880), 6 App. Gas. 352 ; 
Brunsden v. Humphrey (1884), 14 Q. B. I). 141, 0. A. ; Emery (George D,) v. 
Wellsy [1906] A. 0. 615, P. 0.; compare Robinson v. Bland (1760), 2 Bun\ 1077, 
1087. See also pp. 309, 310, jwst. 

(y) Berry v. Da Costa (1866), T>, B. 1 0. P. 331, per Willes, J., at p. 333. 

(2) 800 p. 302, ante. 

(«) Livingstone v. Rawyards Coal Co. (1880), 5 App. Cas. 25, pir Lord Blaok- 
BDiiN, at p. 39 ; Bulli Coal Mininy Co, v. Osboine, [1899] A. C. 351, 364, P. 0. 

(h) Finlay v. Chirney (1888), 20 Q. B. 1>. 496, Cl. A., per Bowen, L.J., at p. 
604 ; cenparo Dreyfus y. Peruvian Guano Co. (1889), 42 Ch. JD. 66. 

(c) Bulli Coed Mining Co. y. Osborne fupra; Williams y. Currie (1845), 1 0. B. 
841, pa Maule, j., at p. 847. 

(d) Merest v. I/arrey (1814), 6 Taunt. 412, per Heath, J., at p. 448; Emblen 
y. Myeis (1860), 6 11. & N. 54, per Pollock, O.B., at p. 68 ; Finlay y. Chirney ^ 
supra, ver Bowen, L.J., at p. 507. 

(e) Emblen y, Myet'S, supra; Crouch y. Great Northern Rail. Co. (1866), 
11 Exch. 742, per Mabtin, B., at p. 759. 

( /) McArthur & Co. y. Cornwall, [1892] A. C. 7o, 88, P. 0. 

(a) The Mediana, [1900] A. 0. 113, per Lord IIalsbuby, L.O., at p. 118. 

(A) Clark v. Neivsam (1847), 1 Exch. 131, per Pollock, O.B., at p. 140. 

(0 Bell v. Midland Rail. Co. (1861), 10 C. B. (n. s.) 287, per Byles, J., at 
p. 308. 

(A) Smith V. B'bod/ine (1867), 1 0. B. (n. 9.) 660; Berry y. Da Costa, supra; 
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exemplary damages cannot be awarded in an action for breach of part I. 
contract (1), since the existence of misconduct cannot alter the rule Definition, 
by which the damages for breach of contract are assessable (m). Nature and 
Such damages may, however, be awarded in an action for tort, as, Classifica- 
for instance, assault (n), trespass (o), negligence (p), nuisance ( 5 ), 
libel (r), slander (a), seduction ( 6 ), malicious prosecution (c), and 
false imprisonment (d). 

In order to justify the award of exemidary damages, it is not 
buflicient to show merely that the defendant has committed a wrongful 
act (e). The conduct of the defendant (/) must be high-handed (^), 
insolent (/*), vindictive (i), or malicious (j), showing a contempt of 

Finlay y. Chirney (188S), 20 Q. B. D. 405 0- A., per JioWKN, L.J., at p. 601; 

Millinqion v. Loring (1880), 0 Q. IL D. 190, 0. A. ; soo further, p. 323, poef. 

(?) Jitrry v. Da Costa (180G), L. R. 1 0. P. 331, per Willes, J., at p. 331; 

Thimliny. Orcat Northern Rail. Co. (185C), 1 H. & N. 408, per Pollock, C.IL, iit 
p. 411. Tho cases as to dishonouring a chcquo or draft (soo, for instance, Lanns 
V. Ourcty (1873), L. R. 5 P. 0. 340, whoro “substantial” damages wore givou, 
following Jiolin v. Steward (1854), 14 0. B. 605), stand on a different footing; 
lioe p. 323, post. In Maw v. Jones (1890), 25 Q. B. J). 107 aggravated damages 
wore held rccovcrablo in an action for wrongful dismissal of an apprentice on a^ 
false charge of misconduct; hut it is suhinitted that this case was wrongly 
decided; and in Addisy. (iiamophone Co., Ltd. (1909), 127 L. T. Jo. 320, 11. Ij., 

Maw V. Jones, supra, was (loiihiderod and distinguished, and practically over- 
ruled, and it was held that actual damages only could ho awarded for wrongful 
dismissal; heo also Austwich v. Midland Rail. Co. (1909), 25 T. L. E. 728; 

Raher y. DenJeera Ashanti Mining Corporation (1903), 20 T. L. R. 37. 

(w) Sikes y. Wild (1801), 1 B. & S. 587, per Blaokiiurn, J., at p. 691. But 
see Smith v. Day (1882), 21 Oh. 1). 421, 0. A., per Bretj', Ij.J., at p. 428. 

(n) Merest v. Jlaiveij (1814), 6 Taunt. 412, per Heath, J., at p. 443 ; Greg v. 

Grant (1764), 2 Wils. 252 ; compare Sharpe y. Drive (1774), 2 AVm. Bl. 942. 

(y) Mirest V. Harvey, supra; Williams v. Carrie (18-15), 1 0. B. 811 ; Dnice 
V. Rawlins (1770), 3 SVils. 61 ; Sears y. Lyons (1818), 2 Staik. 317 ; Bland v. 

Bland ns^io), 1 liar. & W. 167. 

(р) Kmllen y. Myers (1860), 6 H. & N. 51, where the plaintiff’s building 
was injured by the reckless way in which tho defendant allowed his house to 
be pulled down. 

(7) See title Nuisance. 

(r) Emhhni v. Mytrs, supra, per Bramwele, J., atp. 59; Davis y. Shepstons 
?1886), 11 App. Oas. 187, 191, P. 0.; Jones v. Jlidion (E.) tfe Go., [1909] 2 K. B. 

444, 0. A., per Lord Alverstone, O.J., atp. 457; and per Par well, L.J., at 
p. 483. 

(a) As to the likelihood of greater damage arising from libel than from slander, 
see be Crespigny v. Wellesley (1829), 6 Bing. 392, per Best, C.J., at p. 402. 

(ft) Bennetiy. Allcolt (1787), 2 Term Rep. 166 ; Tullidge v. TFarie (1709), 3 Wils. 

18, per WiLMOT, O.J., at p. 19 ; Elliott y. Nicklin (1818), 5 Price, 641 ; Appleby 
y. Franklin (1885), 17 Q B. D. 93; see further p. 321, post. 

(с) Leith y. Rope (1779), 2 Wm. Bl. 1327 ; Hewlett y. Cruchley (1813), 5 Taunt. 277. 

[d) Huckle v. Money (^1763), 2 Wils. 205 ; Beardmore y. Carrington (1764), 2 
Wils. 244; Mostyny. Fahrigas {llQ^c), 1 Cowp. 161; 1 Smith, L.O., 11th ed., 

691 ; Edgdl v. Francis (1840), 1 Man. & G. 222. 

(e) Livingstone v. Rawyards Coal Co. (1880), 5 App. Cas. 25 ; BuUi Coil 
Mining Co. y. Osborne, [1899] A. 0. 361, P. 0. ; compare Flemington v. Smithers 
(1826), 2 0. & P. 292. 

(y) In the case of joint tortfeasors, only one of whom has acted from 
malignant motives, the plaintiff cannot recover exemplary damages if ho brings 
his action against both (Clarky. Newsam (1847), 1 Exch. 131). 

{jy) Bell V. Midland Rail Co. (1861), 10 0. B. (n. s.) 261, per Willes, J., at 
p. 307. 

(A) Merest v. Harvey, supra; Huxl^ v. Berg (1816), 1 Stark. 98. 

iG Adams V. Coleri^e (1884), 1 T. L. B. 84, 87. 

\}) Idvingstoney. Rawyards Goal Co., supra, per Lord Oairns, L.O., at p. 31 ) 
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When actual 

damage 

eisentiaL 


the plaintiff’s right (/c), or disregarding every principle which actuates 
the conduct of gentlemen ( 1 ). In jiarticular, the defendant’s persist- 
ence in the act with knowledge (w), and the language accompanying 
it (71), as well as bis conduct at the trial of the action itself (o), 
elements to bo considered. 

A plaintiff, however, who has provoked the defendant’s conduct 
by his own, will not be entitled to exemplary damages (p). 


Part 11. — Rules as to Awarding Damages. 

Sect. 1 . — General Principles* 

567 . Every breach of duty, whether arising out of contract (5) 
or tort(r), gives rise tj an action for damages (s), without proof of 
actual damage (0i though the amount of damages recoverable is, as 
a general rule 00) governed by the extent of the actual damage 
sustained in consequence of the defendant’s act (a). But it is not 


liuUi Coal Mining Co. v. Oshorney fl89.0] A. C. 351, 301, P. 0.; Smith v. Dag 
(1882), 21 Ch. D. 421, C.A., per Buett, L.J., at p. 428; WermhaJe v. M<yrgan 
(1888), 20 Q. B. D. 635; and compaio Seara v. Lyona (1818), 2 Stark, 317. 
Evidence of other wrongiul acts on the part of the defendant may bo given, 
nolwithsfand’ng that they disclose distinct causes of action {I'earami v. Lemaitre 
(18-13), 6 Man. & 0. 700; Darhy v. Ousel eif (1856), 1 H. & N. 1 ; and compare 
Mdliiuiton v. Lming (1880), 6 Q. B. D. 190, 0. A.). 

(/«) kmhlen v, Myera (1860), 6 H. & N. 64 ; per Pollock, C.B., at p. 68; 
Dell V. Midland Itail. Co. (1861), 10 0. B. (n. s.) 287, where the defendants 
obstructed the plaintill’s wharf for the purpose of destroying hi.s businof-s and 
secuiing gain to thomsolvos. Compaio lirewer v. Drew (1843), 1 1 M. & W. 625. 
(/) Jl/eresC V. Harvey (181-1), 5 Taunt. 442, 2 >er Gibbs, C.J., ut p. 442. 

(v/i) Ibid.; Bell v. Midland Bail Co., aupra; McArthur ifc Co. v. Cornwall, 
[18'J2] A. C. 75, P. 0., at p. 88; Wdliama v. Currie (1815), 1 C. B. 841, per 
Maulb, J., at p. 847. 

(a) Mcreat v. llaruey, aupra; Bdlv. Midland Rail. Co., fiitpra, per Byles, J., at 
p. 308 ; Emblen v. Myera, aupra, per Pollock, C.B., at p. 58. 

( 0 ) J3erry v. Da Costa (1866), L. R. 1 0. P. 331, ptr IvEaTiNO, J., at p. 335; 
compare iVarwick v, FouUces (1844), 12 M. & W. 507, whore a false chai' 0 was 
put on the record, though it was abandoned at the trial ; IVilson v. Rubtnaon 
(1845), 7 Q. B. 68. 

(p) Fidvey v. Stanford (1874), L. R. 10 Q. B. 54; McArthur & Go. v. Cornwall, 
aupra; Kelly v. SherlotJc (1866), L. R. 1 Q, B. u86; compare /n;»a <7 v. Greenwood 
(1824), 1 0. & P. 350; Chinn v. Motria (1826), 2 C. & P. 361 ; Arden y. Goodaore 
(1851), 11 C. B. 371; Ban} field v, Maaaey (1808), 1 Camp. 460; Harrison v. 
liidland, (Duke), [1893] 1 Q. B. 142, 0. A. 

(^) Marzetii v. -IVidiama (18S0), 1 B. & Ad. 416, prr Parice, J., atp. 425; 
Hamlin v. Great Northern Rail Co. (1866), IH. & N. 408. 

(r) lliort V. London and North Western Rail. Co. (1879), 4 Ex. D. 188, 0. A., 
per Bramwell, L. j., at p. 193 ; Willmma v. Fed River Land and Mineral Co. 
(1886), 66 L. T. 689, 0. A., per I3owbn, L.J., at p. 692 ; Harrop v. Hirst (1868), 
L, B. 4 Exch. 43 ; Oibba y. Tunaley (1846), 1 0. B. 640 ; Blojidd y. Payne (1833), 
4 B. & Ad. 410. 


(e) But where the breach of duty arises out of an illegal transaction no action 
will lie {Webster v. De Taatet (1797), 7 Term Rep. 157). 

(<) Embrey v. Owen (1851), 6 Exch. 363, per Parke, B., at p. 368 ; Medway 
Co. V. Romney {Earl) (1861), 9 0. B. (n. s.) 676. For the cases where no right 
of action exists unless aotuM damage be proved, see p. 347, poet. 

(u) For the exceptions, see p. 306, ante, and p. 323, post. 

(a) Hiort v. London arid North Western Rail, Co., »upra,peT Thesiqer, L.J., at 
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always necessary that actual damage should be proved in order that 
damages may be awarded. Thus, iu actions for breach of contract 
nominal damages are recoverable although no actual damage can be 
proved (6), and in actions of tort which are founded upon contract and 
might have been brought in contract the same principle applies (c). 
In actions of tort, where the wrongful act constitutes the assertion 
of a right, nominal damages are recoverable although there is no 
actual perceptible damage (d). But where actual damage is of the 
essence of an action, as, for instance, in certain actions of slander, 
nominal damages cannot be awarded, for the cause of action would 
then fail (e). 

568. In some cases the amount of damages to bo recovered in a 
particular kind of action or in respect of some particular kind of 
loss is fixed by statute (/), and in others the parties themselves by 
their own contract fix the amount of damages which are to be paid 
in the event of a breach. Tn such cases the sum fixed affords the 
measure of damages, unless it constitutes in law a penalty. Whether 
it constitutes a penalty or liquidated damages is a question of law to 
bo decided by tho court in each case (rf). 

569. The damages that result from one and the same cause of 
action must be assessed and recovered once and for all (h ) ; and the 
plaintiff must sue in one action for all hia loss, past, present, and 
future, certain and contingent (i). A second action cannot be 
brought, however great the loss that may be suffered in the future, 
and however unexpected such loss may be (/c), since tho cause of 
action has bocomo rca judicata (/). In assessing the damages, 
however, the jury must talm into consideration the stcq^suliich have 


p. 108. OoiQpavo W'tllis Chlorine Hjjridh'aic, Ltd, y. American Alkali Co., Ltd. 
0001), 17 T. L. 11. twO. 

(i) IFarre v. (Mirrt (1837), 7 Ad. & El. 143 ; MarzcKiv. IVilltams (1830), I 
B. & Ad. 415, per Loid Ti'.N'fERT>ii.v, C.J., »t p. 423 ; and see p. 305, ante. 

(c) Marzetii y. Jk'i/liams, mtpro, at p. 424; Johumi v. iS'^rar (18G3), 15 C. 13. 
(n. S.) 330. 

\d) Emhny v. Owen (1851), C E'ccli. 303; Jlurropy. Hint (18G8), L. R. 4 
Excli. 43 ; Medway Co. y. Rommy {Earl) (18G1), 9 0. B. (N. s.) 675; and bco 
p. 305, ariie. 

(e) See title Lidbl and SrANDun. 

f/ ) See p. 305, ante, 

((f) See j). 328. post. 

(h) Darley Main Colliery Co.y. MiicheU (1S86), 11 App. Cas. 127, per Lord 
Halsbury, at p. 133; Oihba y. Cruikshnnk ^1873), L. B. 8 (!. P. 451, per 
Bovill, C.J., at p. 460; Sanders y. Hamilton (1907), 9G L. T. 679; Fumtsa, 
mthy (fc Co., Ltd. y. Hall {J. rC: E.), Ltd. (1909), 25 T. L. B. 233. 

(i) Darley Main Colliery Co* V. Mttchelly supra, per Lord Halsbuby, at 
pp. 132-133. 

(/;) Ibid., per Lord Bramwell, at p. 144 ; and comparo Fetter y. Ika1e{l10l), 
1 Salk. 11. A compromise of a claim for damages may bo made siibject to tho 
right to sue thereafter if tho damugos turn out greater than was anticipated 
{Lee V. Lancashire and Yorkshire RaU. Co. (1871), 6 Ch. App. 527). 

(0 Brunsden v. Humphrey (1884), 14 Q. B, D. 141, 0. A., approved in Darley 
Main Colliery Co. v. Mitchell, supra, per Lord Blackburn, at p. 139 ; Mac- 
dougaU y. Knight (1890), 25 Q. B. D. 1, 0. A., per Lord Esher, M.R., at p. 8 ; 
compare Qihbs v. Oruilcahank, supra. 
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been taken by the plalntifT, or which ought to have been taken by 
him as a prudent man, to diminish his loss (a). 

670. A cause of action in respect of which a plaintiff is entitled 
to have the prospective damages assessed must be distinguished 
from a continuing cause of action, that is to say, a cause of action 
which arises from the repetition or continuance of acts or omissions 
of the same kind as that for which the action has been brought (/>). 
Similarly, where the damage consequent on an act or omission 
rather than the act or omission itself is actionable (c), then, as the 
action is only maintainable in respect of the damage, or is not 
maintainable until the damage is sustained, an action will lie every 
time damage accrues from the act(d). In this case, prospective 
damages are not recoverable ; for the cause of action is not the act, 
but the damage arising therefrom (e). 

Where damages are to be assessed in respect of a continuing 
cause of action, it has been expressly provided (/) that they are to 
be assessed down to the date of the assessment. If it were not for 
this provision they would only be assessable down to the date of 
the issue of the writ (//). 

Sect. 2. — Dh'ectnesa and liemoteness, 

SuB-SEcr. l~Jn Ocneml. 

671. When damages are not merely nominal, and are not fixed 
by statute, or by the agreement of the parties, but arc to be assessed 
by the court or jury, the cardinal principle is that only such 
damages are recoverable as arise naturally from the act complained 
of, and this rule applies both in contract and in tort(/i). 

In applying this princijile to particular kinds of actions, rules 
have been formulated for determining what in each case is the 
damage which will bo regarded as flowing naturally from the act 


(a) J/arriea v, Kdinomh (1845), 1 Car. & Kir. 68G, per P^bke, 13. ; Frost 
V. Knight (1872), L. 11. 7 Exch. Ill, Ex. Ch., per Cockuttbn, O.J., at 
p. 115 ; Brown v. Muller (1872), L. E. 7 Exch. 319, per Kelly, O.B., at p. 322 ; 
Cherry v. Thompson (1872), L. R. 7 Q. B. 673 ; Jtoper v. Johnson (1873), Ii B. 8 
0. P. 167, per Beett, J., at p. 181 ; Wilson v. Jlicks (18.57), 26 L. J. (EX.) 
242 ; compare Jiarde of China, Japan and the Straits v. Aran ican Trading Co,t 
[1894] A. 0. 260, 274, P. 0. ; MUhxcl v. Hart & Co., [1902] 1 K. B. 482, 0. A. 

(5) //ole V. Chard Union, [1894] 1 Ch. 293, 0. A., perhlNDLEY, L.J., atp. 295 ; 
compare ibid., per A. L. L-.T,, at p. 296; see also Baker v. Bache (1725), 

2 La. Eayra. 1382; I/olmesv. Wtlaon (1839), 10 Ad. & El. 603; Battiahill v. 
Heed (18$6), 18 0. B. 696 ; Coward v. Gregory (1866), L. B. 2 0. P. 153 ; Crumhie 
V. Wallaend Local Board, [1891] 1 Q. B. 503, 0. A. 
fc) See p. 304, ante. 

(a) Dariey Main Colliet'y Co, y. Mitchell (1886), 11 App. Oas. 127, per Lord 
Beamwell, atp. 146 ; Backhonae v, Bonomi (1861), 9 H. L. Cas. 503 ; compare 
Thompaon y. Oibaon (1841), 7 M. & W. 466 ; Shadwell y. Hutchinson (1630), 4 
0. & P. 333 ; Crumhie y. Wallaend Local Board, aiipra. 

(c) Weet Leigh Colliery Co., Ltd, y, Tunnidiffe andHampsem, Ltd., [1908] A. 0. 
27. This principle prevents tho depreciation in the market value of the pro- 
perty being taken into consideration in the assessment of damages due to 
subsidence caused by working minerals thereunder. 

(/) B. S. 0., Old. 86, r. 58 ; IMe y. Chard Union, supra, 

(g) Fetter y. Beale (1701), 1 Salk. 11. 

(A) Ifadley y. Baxendalc (1854), 9 Exch. 341 ; The Argentino (1888), 13 P. D. 
191, 0. A., per Lord Esuee, M.B., at p. 197. 
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complained of. These rules are described as the' measure of 
damages (i) in the actions to which they relate. They are, how- 
ever, more properly rules for the computation of the loss commonly 
arising in such actions, but they do not exclude damages in respect 
of any other kind of loss which may naturally arise from the act 
complained of, or damages resulting from special circumstances 
within the contemplation of the parties (k), 

572. Damages in order to be recoverable must be the immediate 
or proximate consequence of the act complained of. If they are 
not the immediate or proximate consequence of such act, they are 
termed too remote, and are not recoverable (Z). 

If special circumstances exist, so that the damages which 
result from the act complained of are greater than would result 
from it in the absence of these special circumstances, such damages 
nevertheless arise naturally within the meaning of the rule if they 
are such as are in fact, or as may reasonably be supposed to have 
been, in the contemplation of the parties (m). In actions of contract 
it is necessary, in order that such damages may reasonably bo 
supposed to have been within the contemplation of the parties, 
that the special circumstances should have been brought to the 
knowledge of the defendant at the time of the making of the 
contract, and that they should have been so brought to his know- 
ledge as to lead to the reasonable inference that he accepted the 
contract with special conditions attached to it (a). In actions of 
tort the rule as to notice is inapplicable (o). 

573. The rule that such damages only are recoverable as those 
which arise naturally from Ihe act complained of is to bo regarded 
as establishing a maximum. AVIiere damages are capable of com- 
putation in money, and the damage actually suffered is less than 
such as might have naturally arisen from the act complained of, 
only such damages as have actually accrued can be awarded (p). 

It is the duty of the plaintiff to minimise his loss, and if he 
might reasonably have averted any part of the damage he has 
suffered, to that extent the damage is not such as arises naturally 
from the act complained of within the meaning of the rule (q). 

In awarding damages, all injury which has accrued up to the 
date of trial, and all probable future loss arising from the wrongful 
act, must be taken into account, but where damage which accrues 
after the commencement of the action constitutes in itself a new 
cause of action, damages in respect thereof cannot be awarded (?•). 


(t) See pp. 331 et seq., 2 >ost. 

{k) See pp. 313, 317, q^ost. 

(t) See p. 318, post. As to bankruptcy following on a loss being too roniote, 
see Hodgson v. Sidney (1866), L. K. 1 Exch. 313; Morgan v. Stebh (IbTi!), L. 11. 

7 Q. B. *611. 

(m) Seo pp. 313, 317, post. 

(n) See coses cited in note (?), p. 316, post. 

(o) See p. 317, post, and title Nkolioknce. 

(p) Wigsell y. School for Indigent Blind (1882), 8 Q. B. D. 357. For oxami)les, 
BeeValpy v. Oakley (1861), 10 Q. B. 941 ; Oriffiths v. Ferry (1859), 1 E. & E. 680. 

(a) Irving v. Greenwood (1824), 1 0. & P. 350 ; compare Le Blanche v. London 
and North Western Rail. Co. (1876), 1 0. P. D. 280, 0. A. ; and see p. 310, ante, 
(r) See p. 310, ante. 
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574. Where loss has been occasioned or expense incurred by 
some act of the plaintiff supervening on the act complained of, 
damage in respect of such loss or expense is not too remote if the 
act of the plaintiff was reasonable in all the circumstances (s). 
One test of such reasonableness is whether a prudent man would 
have axjted in the same way if the original wrongful act had 
arisen through his own default (0- 

If by the wrongful act of the defendant the plaintiff is placed in 
Biioh circumstances that he must adopt a “perilous alternative,” 
the defendant is responsible for chimages ensuing from the course 
which the plaintiff adopts (w)* 

575. Where an injury has resulted partly from the original 
wrongful act of the defendant (ar) and partly from the intervening 
act of a third person, and such third person is not the servant 
or agent of the injured party, the defendant is not exonerated, and 
tliG injured party may have an action against the intervening 
wrongdoer as well as against the original wrongdoer (a). 

Where the act of the intervening wrongdoer is such as could not 
naturally be expected to result from the original wrongful act, 
(bimagcs arising from the intervening act cannot bo recovered in an 
action against the original wrongdoer (b). Thus, where a slander is 
uttered by the defendant, and repealed voluntarily by a person wdio 
was not authorised by tho defendant to repeat it(c), or who had no 
duty to repeat it (d), the defendant is not responsible in damages 
for such repetition (c). 


(«) Borriei v. Thitchmuon (18U5), 18 C. B. (N. 8.) 445; ffinile v. Liddell (1876), 
L. 11. 10 Q. B. 2G5. per CocKBUnsr, O.J., at p. 208 ; I/amliu v. Oi'eut Northern 
Mail. Co. (1850), IH. & N. 408. 

{t) Le Blanche v. London and North Western Mail. Co. (1876), 1 0. P. D. 286, 
where Iho defendants had iindortakon to ondoavour to secure punctuality in the 
running of their pussongor trains, and a tram was delayed, and a passenger 
in order to arrive at his destination in tune hired a special train, and the 
question was whether ho could rt'covor damages in respect of the cost of suob 
hiiing. 

(n) Jones v. Boyce (1810), 1 SInrk. 493, whoro an accident occurred to a 
coach, and a passenger, in order as ho thought to escape from the greater danger, 
juinjied down and broke liis leg, and it was held that darango for this injury 
w aa not too remote. 

(r) As to tho noccssity of there being a default on tlio part of tho defendant, 
ECO Kngelhardt v. Farrant Co., [1897] I Q. 11. 240, 0. A., approved in 
MeDowall v. Great Westfrn Mail., [1903J 2 Iv. B. 331, C. A. 

(a) Mills V. Armstrong, The Mernina (1888), 13 App. 0ns. 1; Be la Bet'ey, 
Pt arson, Ltd., [1908] 1 K. 11. 280, C. A.; Maher v. Snell, [1908] 2 K. 11. 825, 
C. A. ; Coolie v. Midland Great Weettin Mad. of Ireland, [1909] A. 0. 229 ; see, 
fiiithor, pp. 319 et seq., post. 

(b) Vicars v. IVikoeks (1800), 2 Smith, L. C., 11th ed. 521, 18 East, 1; Lumley 
V. aye (1853), 2 E. & 13. 210 ; M<nwn v. Hall (1881), 6 Q. B. D. 333, 0. A.; 
Tein'iierton v. liussell, [1893] 1 Q. Jl. 715. 0. A. ; Exchange Telegraph Co. v. 
Oiciiory & Co., [1896] 1 Q. B. 147, C. A. ; Speake v. Hughes, [1904]' 1 K B. 138, 
C. A. 

(c) Adams v. Lelly (1824), By. & M. 157 ; Parkes v. Prescott (1869), L. E. 4 
Exch. 109, Ex. Ch. ; compare IVhUtuy v. Moignard (1890), 24 Q. B. D. 630. 

(a) Ikrmj v. Handley (1801), 16 L. T. 263 ; Speight v. Gosnay (1891), 00 L. J 
(q. B.) 231, 0. A. ; Munster v. Lamb (1883), 11 Q. 13. D. 688, 0. A. ; see contra 
Kendillon v. Malthy (1842), 1 Oar. & M. 403. 

(-) Ward V. Weeks (1830), 7 Bing. 211 ; Brer v, Marescaux (1881), 7 Q. B. P, 
434, ("i. A.; and see title Libel and Slandeu. 
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576. Where a false and fraudulent representation is made to 
a third person with the intention that it should be acted on by 
the plaintiff, or knowing that it will be so acted on, and the 
plaintiff receives injury by acting on it, such injury is not 
too remote (/). 

577. Where a breach of contract occasions injury to a third 
person who is a stranger to the contract, such third person may 
nevertheless recover damages in respect of the injury, if, apart from 
the contract or co-existing with it, there was a duty on the person 
breaking the contract to avoid inflicting such injury (g). 

Sttb-Sect, 2.— In Contract 

578. Upon a breach of contract such damages are to bo awarded 
as may reasonably be supposed to have been in the contemplation 
of both parties when they made the contract as the probable result 
of the broach of it Qi). Therefore whore there are special circum- 
stances, and these circumstances are communicated at the time of 
the contract to the party from whom it is afterwards sought to 
recover damages, and accepted by him as the basis on which the 
contract is made, the damages reasonably contemplated are such as 
would ordinarily follow from a breach of contract in these special 
circumstances (i). If the special circumstances wore unknown to 
the party breaking the contract, ho can only bo taken to contemplate 
the amount of injury which would arise generally from the breach 
in cases not affected by special circumstances (k). 

It is not enough that the party whom it is subsequently sought 


(/) Levy y. Langridye (1838), 4 M. & W. 337, Ex. Ch. ; Longmeid y, TIoViday 
(1851), 6 Excb, 701, 766; liamj v. Croskey (1801), 2 John. & H. 1 ; Bedford v. 
Bagtlmw (1859), 4 H. & N. 538; Ihtgshaio v. Seymour (1858), 29 L. J. (kx.) 
62, n. n. L. ; Gerhard v. Bates (1853), 2 E. & B. 470; Ciarke y. Dirlson (1859), 
6 0 . B. (n. a.) 453 ; National ICxchanne Go, of Glasgow v. Brew (1855), 2 Macq. 
103, II. Ij. ; Peeh v. Gurney (1873), L. R. 6 IT. L. 377, 410 ; and bco title Mifl. 
WSPKESENTATION AND I’ll AUD. Tho quostion whoUier a fraudulent prospectus 
\ 9 ^as intended only to iniluence persons to apply for an allotment of shares is 
ono of fact. A prospectus may b« intended to induce tho ])ul)lic to purchase 
shares in tho market (Andrews y. Mockford, [1896] 1 Q. B. 372, C. A.). 

(t/) See Marshall v. Yorh^ Newcastle and Bcnvick Rail, Co. (1851), 11 C. B .066 ; 
Harris v. Perry <fc Co., [1903] 2 K. B. 219, O. A.; Parry v. Smith (1879), 
4 0. P. D. 326'; Heaven v. Pender (1883), 11 Q. B. D. 603, 0. A.; and title 


NEQLiaENCE, 

j h) Hadley v. Baxendale (1854), 9 Exch. 341. 

i) Ibid. This is what is commonly described as the second branch of tho 
e laid down in the case of Hadley v. Baxendale, for a full discussion of 
which see Hammond Co. y. Bussey (1887), 20 Q. B. D. 79, 0. A,, per Lord 
EsnsB, M.B., at p. 88. 

(/c) Hadley y. Baxendale, supra, where tho shaft of a mill was broken and was 
delivered to a carrier to be taken to a manufacturer to serve as a model for a 
new shaft. Until the new shaft was made the mill was necess^ily kept idle, 
but of this the carrier was not aware ; tho canior did not deliver the shaft 
within a reasonable time ; ai\d in those circumstances it was held that tho mill 
owner could not recover in respect of loss of profits during the period of delay, 
Soe also Hydraulic Engineering Go. v. McHaffie U878), 4 Q. B. D. 670, 0. A. ; 
Homs V. Midland Bail. Co. (1873), L. E. 8 0. P. 131, Ex. Ch. ; Gee y. 
Lancashire and Yorkshire Bail. Co. (1860), G H. & N. 211. ; Bostock de Co,, Ltd, 
V. Nicholson tt Sons, Ltd., [1904] 1 K. B. 726. 
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to make liable bIiouM be informed that a breach will result in 
particular loss ; ho miiHi bo informed of the special circumstances in 
which the loss will be incurred, arul must enter into the contract 
subject to them (/). The information must be given at the time of 
entering into the contract. Information given at a later date, 
whether of circumstances which were contemplated by the party 
giving such information at the date of the contract (in) or of 
circumstances which arose at a later date, will not suffice (71). 

579 . AVhere a contract is made with a known reference to goods 
of a pai’Liciilar character, or articles the use or purpose of which 
is obvious or in respect of which, it may bo, a warranty of fitness 
is implied, the damage within the contemplation of tho parties is 
that which naturally arises in the ordinary course from tho broach 
of contract in respect of siicli goods, having regard to such character, 
use, or purpose, or from tho broach of such an implied term of the 
contract. 

Thus, when goods are obviously of a marketable kind damages 
may bo recovered from a carri.-r for delay in delivering them, in 
respect of the dilfercnco behioon tlic nurket value of tlio goods 011 
tho day on which tlioy ought to Inuc be n brought to market and 
on tlio day when tliey were actually brought, althongli no notico 
was given to the carrier tlmt tho goods wore intended for market (a). 

580 . AVhere tho contract is not made with known reference to 
goods of a particular kind, or wlioio the use or piirj)oso of tho goods 
is not obvious, as, for instance, where goods delivered to a carrier aro 
packed in cases and their nature is not apjnirent, notico in tho 
maiinor and to tho extent abovo stated becomes necessary in order 
to recover special damages dependent on ilie charactf'r, uso or 
purpose of the goods (p). Thus, whore goods wliich aro intended 
for use as samples ar«) delivered to a carrier wifliout notice that 
tliey aro snmjiles and delivery is delayed, tho enrrior is not liable for 
damages in respect of such intended use ((/). If he had such jiulice, 


(1) JinfinJi Colnmlia Co. v. Ncfllc’Jnn (ISOs), f,. IJ. 3 C. P. -JC’' jjf?* 

J., at ]). ; l/on}e v. it// Uaud Ihiil. ('v. (1S73), 1 (j. 11. 8 0. P, Ml, 

Kx. (Jii., fer Blagkuuun, J. : “In ouloi' that llio noliro in:i\ li.ivo any olU’ct 
it must ho j*i\on uuilev such circui.ihtunci'B as that an uihud oontiaot uiisc.s on 
tho part of tho defendant to hoar tlio o\( r jifioiial 

\m) Jlt/druxlic Fiii/iued hoj Co. v. MrHopc (1S7S), 4 Q. 1). ]). C70, 0. A., ytr 
Duett, J., at p. U7(3 ; Brneed v. Foord (ISo'l), 1 E. & ]‘J. GOJ, fjord Camt- 
UELL, O.J'., at p. 608; Foriman v. Middleton (1868), 4 C\ 33. (^. s.) 322, 

(n) Wilhams v, lieynolda (1866), 6 B. & S. 496. 

(o) Collard v. South Eastern Hail. Co. (1861), 7 II. & N. 70. 

{})) Hales V. TjOiidon and North Western Had. Co. (1863), 4 B. Sc S. 66, whore 
gooils intended for uso in a ju’oeossion of Eorestors, which tho idointiH had 
entered into a contract to provide for that purpose, woro sent by a carrier, and 
there yas no notico of this contract and nothing to show tho nature of tho goods, 
and it was hold that tho loss of profit upon tho liiring of tlio goods could not bo 
recovered, but damages were awarded for expenses reasonably incurred in 
searching for tho goods. 

(5) Great Western Hail. Co. v. Hedmatfne (1866), L. R. 1 0. P. 329 ; Woodger 
T. Great Western Hail. Co. (1867), L. R. 2 0. P. 318; Candy v. Midland Rail, Co. 
(1878), 38 L.T. 226, where it was held that the label “ Traveller’s goods ; deliver 
nnmodiatoly,” did not constitute notice sulBciont to mnke the carrier responsible 
for the traveller’s loss of time. 
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Iio may bo linblo in respect of ilio value to tbo plaintiff of the 
samples at the time when they should have been delivered (r). 

681. If a buyer or consignee has at the date of the contract 
entered into a sub-contraet, its terms, so far as they affect the 
pi incipal contract, are sj}ocial circumstances of which notice must 
Ijo given in order that damages inaj^ bo recovered in respect 
llioreof (.s). In order to llx the seller or carrier w’ho has delayed or 
refused delivery with liability for damages incurred by the buyer 
or consignee by reason of his inability to fulfil the subsidiary 
contract, it is not enough tliat it is made known that the goods are 
intended for rc-salc (a). Neitlicr, on the other hand, is it necessary 
that the terms of tho sub-contract faliould be completely disclosed. 
Liability is incurred in respect of so much of tlio terms of tho 
Huh-contract as is communicated (/>). 

Where no notice of siib-^alo has been given to llie seller, if 
dr livery ia df'laycd and lh(;re is no market, tlio price of tho goods 
on tho sub-s.ile may I>o pi-ovtd as affording evidence of the value of 
the goods at tlio time wliou they ought to have heon delivered (c). 


(r) Fivhnho v. Grcul Fus'n-u It<iiL do. (1887), la Q. P>. J). wliovo damngos 
for loss of season wore Iwld rcfovcrfihlo. 

(s) HythuaUc Fnt/iin‘‘ i tny Co. y. Mclfo'fih' (1878), 4 Q. Jk I). 870, C. A., whore 

the dofcMidant contisu-ird with tlu' phuntill' to ni.ilvo c-'-ituia machinery “ns soon 
as possible,” aTid inforjucd at iJio tinio of tho oontiact that i:uch mochinory 
was part of an orden* wluiih Iho plaintili had contiactcd to evccuto for a third 
]):irty willim two iiion11)r«, and tho dolcnrltinf., who did not ]jeifonn tho contract 
within a reahomiMo timo, was hold liiildo for damages, including tho plaintill'a 
lo'S of proiit on ' tiacb miIU .such third j'Hiiy; J'oiintau v. iMiUdlelon 
(iHkSp 4 U. J5. (:>. A.) mIkio ilv lo mii-i no nofico of pknulill’s contract uifh 
a third paily nnljl lieach; Jioil. Vv. v. (1800), 

L. li. 1 C. I*. i)2it ; Lullin' v. Cdij of f.onilvn Mar me Insurance Cori>onitu>ii 
(1880), 14 Q. J{. 1). .882, 0. A. ; ISaiidns v. Ftnart (1870), 1 0. P. 1). 320. As 
to tlio oxtont of tho oiipmal bollrirt liability for broach of warranty in caso of a 
Bub-salo subject to a siiuilur waiian^y, hoe liandaU v. iffr/jc?' (1868), E. B. & 13. 81. 

(o) Tliol V. Ilendirsu)! (1881), 8 (b B. 1). 4>7; oompare Hammond Co. v. 
ftitssey (1887), 20 (i. B. ]). 79, 0. A , wlieio tlio dofond.iiit soM coal to tho plaintiff 
with an imiilied wctranly thatit was blcain coal, knoAvingthat tho plaintiff would 
re-seil it in lliooidmai}' cour.o of his bu.Miu-as to owncTHof bteamors, and thore-> 
foro knowing that ho would soli it with a liko impliod wairanty, and the 
defendant was licld liable tor damngrs incuircd by tlio plauitiff through puch 
le-sules. Jn casts of exjuccis or implied warranty of goods, at ,nny rate of goods 
which arc ordinal ily iiurcli used for the puipo.^o of ictulo, it is the natural and 
ordinary course for tho vondoo to resell with tho .saino wananty, anil tho 
damages incuircd by his doing so are Iho natural and probable ro.sult of tJie 
bleach of the original wananty. In this case, llvioforo, the question of notico 
of the terms of a sub-contract was appaioutly not inatoiial ; see p. 314, ante. 

(b) Prior v. TT'i/son (18(50), 1 L. T. 6-19 ; Porriea v. Jfutchinson (1806), 18 0. B. 
(n. 8.) 44.5, where the defendant know that tho plaintiff was buying to resell to a 
Continental purchaser hut, did not knoiv where tho purchaser r<.*.si(led or the date 
agreed for aolivory to him, and it was hold that, there being no market, the 
defendant was liable for the loss of profit on resale and for additional freight 
occasioned by the lateness of tho season when the goods were delivered, but not 
for damages which tho plaintiff' had been compelled to pay to the sub-purchaser 
for non-delivery ; Elbimjer Acticii-Geaeltschafft v. Armstrong (1874), L. B. 9 (1. B. 
473 ; Qrebert-Borcjnis v. Nugent (1885), 16 Q. B. D. 85, 0. A., pel' BiiETT, M.B., 
atp. 90. 

m Stroud V. Austin <fc Co. (1883), Cab. & E. 119 ; Fiance v. Qaudet (1871), 
L. B. 6 Q. B. 199, where the action was for conversion, but the same principle 
was held to apply. 
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582. The fact that any peculiar or unusual advantage depends 
upon the due execution of a contract, or that some peculiar and 
unusual loss will follow from its breach, constitutes a special 
circumstance of which notice must be given in order that damages 
may be recovered in respect thereof. Thus, if the character of goods 
shipped is such that the loss of a particular part will render the 
whole valueless, this is a circumstance which must bo communicated 
to the shipowner in order to render him liable, if that particular 
part is lost, in respect of damages beyond the cost of replacing it (d) ; 
and if damage out of the ordinary course will arise from the failure 
duly to deliver machinery (e), or goods (/), or telegraphic messages (^), 
or from the failure to register shares (/^), such exceptional damage 
cannot be recovered in the absence of notice of the special circum> 
stances from which it was likely to arise. What constitutes sufficient 
notice of exceptional circumstances must depend on tho facts of each 
individual case (i). 


(d) Jlrifibh Caluinbia Haw-Mill Co, v. Netileship (1868), L. II. 3 0. P. 409. 

(e) Sineed v. Foord (1859), 1 E. & E. 602 ; lladhy v. JJaxendale (1851), 9 Bxcli. 
841 ; Hydraulic Kngineering Co, v. McUaJJie (IB^iS), 4 Q. B. D. 670, 0. A. 

(./ ) Oreat Western Hail, Co, v. (15 66), L. 11. 1 0. P. 329; Ilawea 

Son V. South Fustern Jtail. Co, (1884), 51 Ij. J. (q. b.) 174; Caiubj v. Midland 
Rail, Go. (1878), 38 L. T. 226. 

{(j) Sanders v. Stuart (1876), 1 0. P. D. 326. 

(4) Skinner v. City of London Marine Insurance. Cor po ration 14 Q.B. D. 

882, 0. A. 

(i) The fact that goods aro addressed to tho show ground nt a jdaco whore a 
show is being hold is suflicieut notice that the goods aro intended for exhibition, 
and roudois a earner who delays delivery of tlioiii liablo to damages in respect of 
loss of profits and expenses incurred by reason of tho goods being too lato for tho 
show {Jameson v. Mtdltnd Rail, Co. (1884), 50 L. T. 426; Simpson v. London 
and North Western Rail. Go, (1876), 1 Q. B. E. 274 ; and see Schulze v. Great 
Fastern Rail. Co. (1887), 19 Q, B E. 30 ; and compare Candy v. Midland 
Rail. Co,, supra), ^ Whore tho plaintiff hired the defendant’s ship to 
carry coals to Africa, informing the defendant at the time that Admiralty 
contracts were out for sending coal to Africa, and also informing him that bills 
of lading wore to bo dolivored by Eecoraber 31, this was hold to b'' sufficient 
nolico of the plaintiff’s contract witli tho Admiralty to enable the plaintiff to 
recover against the defendant, wlio failed to carryout his contract, the expc.ises 
incurred by the plaintiH in consequence of his failure to carry out his contract 
with tho Admiralty ( /’nor v. IFt7«o» (1860), 1 L. T. 649 ; and see Dunn v. Bucknall 
Jirothers, [1902J 2 K, B. 614, 0. A.). In Marr.nsr. A/ycr« (1895), 11 T. L. R, 
327, the plaiutitf’s bueinesg was of a peculiar character and depended almost 
wholly for its success ujion advertisements in tho defendant’s newspaper, which 
was the special journal of persons who would bo likely to deal with the plaintiff. 
Tho defendant in breach of contract discontinued the plaintiff’s advertisement, 
and this was followed by a falling off in tho plaintiff’s business. The defendant 
knew the object of tho advertisement, and it was held that he must bo taken to 
have known that the natural and probable result of his breach of contract 
would be a loss of business to tho plaintiff, and damages in respect of such loss 
were awarded. And see Ih Mattos v. Great Eastern Steamship Co, (1886), 
Cab. I'k El. 489, where a chattel, valueless if used for a purpose for which 
chattels of the same class aro ordinarily used, was intended for a specific 
purpose which was unknown to tho seller at the date of sale, and it was neveiv 
theloss hold that upon breach of contract by the seller the buyer might recover 
damages based on the speoiflo purpose for which it was intended. In this case, 
Stephen, J., declined to lay down any definite piinciple, and the decision is 
somewhat anomalous. Tho chattel in question was the Great Eastern steam- 
ship, as to which it was well known that it had become useless for the ordinary 
purposes of a steamship ; it may therefore bo taken to have been within the 
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583. Where a buyer intends a chattel of an unusual kind for a 
special purpose which is not communicated to the seller, and the 
seller reasonably supposes that it is intended for another purpose 
for which It is also fitted, the damages to which the seller is liable in 
case of non-delivory are such as would have been incurred by the 
buyer if the seller’s supposition had been correct, assuming that the 
buyer has sustained loss at least to that amount (A). 

Sob-Sect. 3.— Tort, 

684. The rule with regard to special circumstances is somewhat 
different in cases of tort from that in cases of contract (1), In cases 
of tort which are not founded upon contract the defendant’s know- 
ledge must be eslimated at the time of the wrongful act. And the 
inquiry is not only whether ho knew of any special circumstances 
attaching at that time, but also whether he had reasonable means 
of knowing them (m), and whether the damage which ensued was 
such as he could fairly be expected to anticipate as likely to result 
from his act (n). 

The fact that the plaintiff has entered into a contract for the 
employment of a chattel, which the tortious act of the defendant 
with regard to that chattel will prevent him from can-ying out, is a 
special circumstance which must be within the knowledge or means 
of knowledge of the defendant in order to make him responsible for 
the plaintiff’s loss of profit by his inability to carry out such 
contract (o). But proof of such contract may be given as evidence 


conternplixtioTi of tho sollor that Iho vessel must have been })nrchase<l for some 
such oxccptionul purpObO as that which was iu fact inteiiiled, tluit is, as a 
floating coal store. 

(/.) Cori/ V. Thames Inunrorhs (I8G8), L. R. 3 Q. B. 181. 

(t) 111 The Argentina (1888), 18 P. I). 191, 0. A., PowEN, L.J,, at p. JiOl, says 
that the second head of tho lule laid down in Hadley v. UaxemUde (I8j4), 9 
3ixch. 341, applies oulv to bleach of contiuct. bee also Colhy. Great Wcbteru 
{{ail. Co., [1893] 1 U. U. 459, C. A., per Bowen, L.J., at 401. 

(?») “ One who commits a wrongful act is respoiiHiblo for tho oidinarv con- 
sequences which are likely to occur : but genorally speaking ho is not Jialblo /or 
ditinage which is not the natural or ordinal y consequence, unless il is shmvn 
that Tie knows or has reasouahlo moans of knowing that consequouees not 
usually resulting from the act are, by reason of poino existing cause, likely to 
intervene so as to cause damage ” {(Sharp v. Poweil (1872), Ji. 7 U. P. 253, 
per Bovill, O.J., at p. 258). Jii this case a von was washed in the rlofondnnt’s 
yard in frosty weather ; the water in the oi dinary way should have flowed away 
through a grating into a drain. The grating was, however, obstructed by 
reason of the frost, and in consequence of this tho water used in washing the 
van could not runaway, but remained standing in tho yard and became fjozon. 
A horse lawfully in the yard slipped on the ice so formed and broke his leg. 
The defendant was not aware of the obstruction of tho grating, and it was 
therefore hold that the injury to the horse was not such a consequence as he 
could have reasonably been expected to anticipate from the washing of the van. 
Compare Rigby v. Hewitt (1850), 6 Exch. 240, per Pollock, O.B., at p. 213; 
Greenland^. (fhapUn(\^bQ\ 6 Exch. 243, jper Pollock, O.B., at p. 248; Clark v, 
CViawiSera (1878), 3 Q. B. D. 327; MeDowaU v. Great Western Rati., [1903] 2 
K.B. 331,0. A. 

(n) Ibid. ; Crouch v. Great Northern Rail. Co, (1856), 11 Exch. 742 ; Burton v. 
Pin/eerton (1867), L. R. 2 Exch. 340 ; Catorv. Great Western Insurance Co. of Neio 
York (1873), L. R. 8 0. P. 562 ; Nicosia v. Vallone (1877), 37 L. T. 106, P. C. 

(o) This would seem to have been conceded in The Argentine (1888), 13 P. D. 
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of a clialtel of the description of tlio injured cliattel might 
ordinarily and fairly be expected to earn (p). 

585. The exceptional value of goods is not a special circumstance 
of which it is necessary that a person who converts goods to his own 
use should have notice in order that he may be liable for the 
additional damage occasioned owing to that exceptional value (q). 
But where special damage has been suiTered, apart from the actual 
present value of the goods, the defen<lant must have some notice of 
the inconvenience likely to be occasioned (7-). 

Sub-Sect. 4, — Remoteness and Intervening Uause. 

586. In order that they may be recoverable, damages must be 
such as arise not only naturally, but also immediately from the act 
complained of (s). 

Damages are commonly described ns loo remote (1) where they 
are not the natural and probable result of the act complained of in 
any circumstances ; (2) where they are only the natural and 
probable result of the act complahi(‘d of in H])ecial circumstances, 


191, C. A., aflirtnoci ( 1 S89) 14 App. ('as. 61!), wlierc ‘ lio pliiiuLiJf clainied in respect 
of damages consequent on a collision, iiiter alia, ko profit which but for the 
collision ho would have doiivod under a contiact previously entered into, and 
which he was, in consi'quenco of the collision.unahlo to JPulfil, and the court wore 
agreed that the expected profit upon huch contract cduld not as such bo recovered, 
bee next note ; coinpaio The Mrdtana, [1900] A. 0, 113. 

(p) The Arffeniino {mS), 13 V. I>. lOl, 0. A., (1889), 11 App. Cas. 619, 
whore the danuigos ic(‘o\trablo woie oidcied to be assessed at “sueb sura 
as would represent whsit a xcs'-id of tlio description of the injured vc.ssol 
might ordinarily and fuiily be oxijoclcd to cam, having logard to the fact 
that a contract had been onterod into for licr profitable omi>loymont.*' This 
apijoars to mean whut is stated in the text, and accords with llio principle 
which has been adopted in oases whoio a seller fails to deliver a chattel and there 
is no maiket; see Stroud v. Austin & Co. (1883), Cab. & El. 119; The Bodlcwdl. 
[1907] P. 280; and p. 3!6, ante. 

(?) T'rance v. Gaudtt 0871), L. R. G Q. IJ. 199, whore the defendant converted 
champagne of a special kind which could not be procured in the market, and it 
was held that the plaintiff could recover the price for whicli he had Cijntractod 
to resell the clmmpagno although the defendant bad no notice of the contract. 

(f) podhg Y. Reg u olds (184G), 8 Q. B. 779, where the defoiiJunt converto(i t’ e 
plaintiff’s hiols, and special damage was claimed and awarded in lospect of the 
plaintiff being prevented from working at liis tiade. As to this case see Franc', 
y. Qaudet, supra, at p. 205: “In Bouleg v. Ret/noUls wo think that there must 
have been evidence of knowle(Jgo on the pait of the defendant.” See also Davis 
▼. Oswell (1837), 7 C. & P. 804; and p. 317, ante. 

(«) In Hadley v. Baxend'ale (1854), 9 Exch. 311, it was no doubt intended to 
lay «lown a complete definition of the principle upon which damages should bo 
assessed, at any rate in actions of contract ; but the definition given only requires 
that damages awarded shoidd be such as arise “ naturally ” from the acts com- 
plained of, and the word “ im mediately ” is not added. Prom this it may bo 
imerred that the word “ naturally ” was intended to be understood as connoting 
the idea of proximate causality. And, indeed, it may well bo contended that a 
result does not arise naturally unless it arises without the co-operation of some 
mtervcning cause. In citing the language of the court in Hadley v. Baxendale 
judges have, however, generally thought it necessary to introduce the word 
‘‘iinmeaiately”(8eefor example The Argentino 14 App. Oas. 619, per 

Lord Hsuboeell, L.O., at p. 620) ; and it is no doubt convenient to distinguish 
between cases in which the chain of natural causation is broken by the inter- 
vention of some independent volition and cases in which the ultimate result of a 
wrongful act is other than the natural result for some other reason. 
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which wore not known to or are not such as ought reasonably to 
have been apprehended by the defendant ; or (3) where they are not 
the proximate or immediate result of the act complained of, but of 
some intervening cause. It appears to be only in this third case 
that damages are properly described as too remote. 

In cases of tort, however, where damage is not the immediate 
result of the act complained of, but of some intervening cause, such 
damage is perhaps always irrecoverable also upon the ground that 
it arises from a cause or circumstance of which the defendant had 
no knowledge or reasonable means of knowledge, and which he had 
no reasonable ground to anticipate (t). 

587. In determining whether damages are too remote it is Intervention, 
necessary to consider whether the original cause so far continued to 
operate that it was the proximate cause of the essential damage (u). 

The operation of the original cause ceases, and the chain of 
causation is broken, by the intervention of independent volition (a). 

And a wrongdoer is not responsible for the unreasonable conduct 
of third persons, even though such conduct is consequent upon the 
original wrongdoing (h). 

(t) Seo p. 317, ante. 

The Gerior (1894), 70 L. T, 703; Ellis v. Lnftus Iron Co. (18V1), L. K, 10 
0. 10; Ilalestrap v. Gregory ^ [1895] 1 Q. 11. 561 ; Beil'v. Great Northern Rail. 

Co. (1890), 26 L. B. Ir, 4*28 ; Sneei^by v. Lancashire and Yorkshire Rad. Co. (1875), 

1 Q. B, D. 42, 0. A.; Clark v. Chambers (1878), 3 Q. B. D. 327; The Cdti of 
Lincoln (1889), 15 P. D. 15, 0. A.; Hartley n. Rochdah Corporation, [1908] 2 
K. B. 594. 

(o) Scholes V. North London Rail. Co. (1870), 21 L. T. 835, wliere owing to tho 
noghgence of tliedefendjuits n railway engine fell into tho plaintilf’sgnrden, and 
it was held that tho defendants >veio liable for tho damage ilono to tho garden 
by the engine, but not for that ocoasionod by persons who gatheied in largo 
numbers m the garden to see the engine, for such persons wore independent 
trespassers ; Cobby. Gnat 1V<stcrn Rail. Co., [1894] A. C. 419, whoio tho dotoii. 
dants negligently permitted overcrowding in their train, and in con>'Oquenco of 
such overcrowding the plaintill was robbed, and damages for the robbery were 
held to be too remote; McDowaU. v. Grtat WesUrn Rail.. 1 1903] 2 K. B. 331, 

0. A. And SCO Pounder v. North Eastern Rail. Co , [1892] 1 Q. Ji. 385; Glover 
V. London and South Western Roil. Co. (1867), L. B. 3 Q. B. 25 ; Enylcheart v. 

Farrant & Co., [1897] 1 Q. B. 240, 0. A. 

(ft) Ashley y. Hariison (1793), 1 b]sp. 48, whore the defendant libelled a singer, 
in consequence whereof the latter refused to sing at the plaintiff’s conceit ; 

Kelly V. Paiiington (1833), 6 B. Ad. 645, where m consequence of a libel by 
the defendant imputing dishonesty to tho plaintiff, a third person refused to 
employ the plaintiff; AywcA v. Knight (1861), 9 II. L. Cas. 677, where the 
defendant slandered the plaintiff, who was a married woman, by imputing 
to her imchastity before marriage, and in consequence of the slander tho 
plaintiff’s husband refused to live with her. In each of those cases the conduct 
of ^0 third person causing damage was held as a fact to be unreasonable and 
therefore not to result naturally from tho wrongful act of tho defendant ; but 
where the act of the third person to whom a libellous charge is uttered acts 
reasonably and thereby causes injury to the plaintiff, the damage so caused is 
not too remote. See Knight v. Gibbs 083^, 1 Ad. & El. 43, where the 
defendant, who was tho landlord of the person with whom^ the plaintiff 
lodged and by whom she was employed, slandered the plaintiff^ to such 
person, and the latter, not believing tho slander but to avoid displeasms 
the landlord, dismissed the plaintiff, and it was held that damages for such 
dismissal were not too remote. Sec also Michad v. Spxers and Pond, Ltd. (1909), 

25 T. L. E. 740 * and title Ltbel and Slander. 
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588. Volition is not to be regarded as independent where it is 
due to terror (o) or to an overmastering impulse engendered by the 
wrongful act of the defendant (d). The action of animals following 
their natural instincts or propensities is not to be regarded as arising 
from independent volition so as to interrupt the chain of causality, 
and where such action on the part of an animal ensuing upon the 
original wrongful act of the defendant has led to injury, either to the 
animal itself {e) or to some other animal (/), or to the property (^) 

(c) Wilkhsoji V. Downtoji, [1897] 2 Q. B. 57 ; JhiUcu v. White, [1901] 2 K B. 659. 

(d) Scott V. Shepherd (1778), 2 Win. Bl. 892; 1 Smith, L. 0., llth ed., 45-1, 
whoro tho dofeiulant threw a eqnib into a crowd, and evoryoiio in turn whom it 
was about to btrike warded it olf in Belf-dcfeiu'o, and tho last person who warded 
it off himself unknowingly caused it to strike tho ])laintiff, whom it injured ; and 
it was licld that the injmy to tho phiintiff was not too romoto. 

(e) IfJhach V. Warner (1623), Cro. Jac. 665, where thioiigh defendant’s non- 
repair of fences tho plaintiff’s cattle strayed on the defendant’s land, and from 
thence on to the land of a third peison, and tho latter recovered damages fiom 
tho plaintiff for trespass, and tho amount of such daningos was i*ecovored by tho 
plaintiff against tho defendant; Anon. (1674), 1 Vent. 264, where, through 
non-repair by tho defendant of a fence, iho plaintiff’s mare pa^.sed out of the 
plaintiff’s land and was drowned in a ditch, and damages wore awarded in 
respect of such loss; Poivell v. Sulahury (1828), 2 Y. & J. 391, whore under 
similar circumstaiu cs the jilaintiff ’s horse strayed a \d was killed by tho falling 
of a haystack on tho dofondant’s rickyard, and it w as held that dainago for tho 
death of the horse was not too reiuoto ; llaleatrnp v. (Jreg(jry,\W.)o\ 1 Q. B 561, 
where an agistor negligently left a gate open, and a mare which had been 
intrusted to him strayed into an adjoining cricket held, and tho oiicketers with- 
out negligence endeavoured to drive the mnro back through the gate, but the 
animal, instead of passing tlirough the gate, kicked against the fence and was 
injured, and it was held lu an action against tho agistor that damage in respect 
of such injury was not too romoto; Firth v. BowIokj Iron Co. (1878), 3 0. P. 1). 
254, where defendant’s neglect to repair a wire fence between his land and tho 
plaintiff’s, and which ho was bound to repair, and pieces of tho wire bioko off 
and fell into the plaintiff’s field, and tho plaintiff’s cow ato a pioco of wire and 
was killed, and it was held that the plaintiff might locovcr tho value of tho cow; 
Crowhurst v. Amersham Burial Board (1878), 4 Ex. JX 5, whoro tho dofoiidaut’s 
vew tree spread itself over plaintiff’s land, and tho plaintiff’s horse ate some of 
tho leaves aud was poisoned, and it was held that the plaintiff might locovor 
the value of tho horso. Compare Fonting v. Noakes, [1894] 2 Q, B. 281, where 
no part of the yew tree oxtoudod over tho plaintiff’s premises, and tho defen- 
dant being under no liability to fence his property so as to keop the plaintiff’s 
horse away from the yew tree, was not responsiblo to the plaintiff for injury to 
tho horse. 

(/) Flits V. Lo/tus Iron Co. (1874), L. It. IOC. P. 10, where the plaintiff kept 
a mare in his field and the defendant Kept a horso in his field which adjoined, 
and the horse kicked through tho wire fence which divided tho two fields and 
injiu'od tho mare, and it -vf^as hold that tho damage to the itmro was not too 
remote; Lee y. Biley (1865), 18 0. B. (w. s.) 722, where the defendant’s mare 
strayed through a defective gate which tho defendant was liable to repair into 
the plaintiff’s field and kicked the pliiintlff’s horso, and it was hold that 
damages for the injury to tlio horse wore not too remote. Compare Cox v. Bur^ 
hidge (1863), 13 C. B. (n. s.) 430, where tho defendant’s horse sti’ayod on to the 
highway and kicked the plt^tiff’s child who was lawfully there, and it was held 
that the defendant was not liable for injury to the child, the distinction apparently 
being that whilst it is natural instinct or propensity for a horso to kick a maro, 
or for a mare to kick a horse, it is only a vicious animal who will kick a human 
being, and in this case it was not shown that the defendant had knowledge that 
his horse was vicious. 

(^) Sneeshy v. Lancashire and Yorkshire Bail. Co. (1875), 33 L. T. 372, 0. A., 
where the defendants were guilty of negligence which caused drovers to lose 
control over cattle which they were driving along the high road, and the cattle 
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of some human being, damages in respect of such injury are not 
too remote. 

The acts of children who are too young to take care of themselves 
are not to be regarded as acts of independent volition which 
break the chain of causality arising from the original act of a 
wrongdoer (/*). 


589. AVhere a wrongful act has occasioned exposure to the 
weather and illness has resulted from such exposure, it seems that 
such illness is not to be regarded as due to an intervening 
and independent cause (i). Where a wrongful act has not caused 
direct bodily injury but has naturally occasioned extreme fright, 
and such fright has occasioned illness, it seems that such illness is 
not to be regarded as due to an intervening independent cause (/c). 


590. Damages are too remote which depend upon a contingency 
supervening upon the act complained of. Thus, where a carrier 
wrongfully delays d(3Uvery of a model so that it is too late for a 
prize competition, damages cannot be recovered against him in 
respect of the loss of the prize (1). And where by reason of an 


I (ished through a fenco and iojurod the plainiifC’s garden, and it was held that 
llie damage done to Iho garden was not too remote, although the fence iu 
(jnestion was defective. 

(/i) Cooke V. Midland Great Western Rail, vf Ireland, [1900] A. 0. 229; lynch 
V. Nurdin (1811), 1 (i. li. 29; Clark v. Chambers (1878), 0 Q. B. D. 827, per 
COCKBUEN, (J.J., at p. 388, disappi’oving Manyan v. AUerion (1866), 4 H. & ( 
388, and Jluyhes v. Macfie (1863), 2 If. & 0. 744; compare Qnrdntry. Ot'oe 
tl8o8), 1 T. & J3\ 359, whore Ouannell, B., sissorts that the doctrine of contii- 
butory negligence does not upplv to infants of tender years ; see contra, tiinglelui 
V. Eobstern Counties Hail. Co. (18.79), 7 C. B. (K. s.) 287. See also Jewaon v. Uailt 
(1886), 2 T. L. E. 388, 441 ; IJarrold v. Watney, [1898] 2 Q. B. 320. 

(t) In Hobbs v. Loudon and South Western Rail. Co. (1875), L. li. 10 Q. B. Ill, 
where by the nogligonco of the defendants the plaintiff and his wife were put 
in the wrong train, and were sot down at a place at which they could procure 
no accommodation, and no c<mveyttnc 0 to take them to their destination, and 
they wore obliged to walk there notwithstanding bad weather, it was held that 
d. images might be recovered for the inconvenience suffered, but that damages 
in respect of the illness of the wife caused thiough exposure to the weather 
were too remote, ff’his decision was, howovor, quebtioiied in McMahon v. Euld 
(1 881 ), 7 Q. B. D. 501 , 0. A., whoi e the dofoudant had contracted to supply stabling 
lor the plaintiff's horses, and the horsos wore wrongfully removed from the 
stable, and hud to bo kept in the cold without horse cloths whilst other stabling 
was sought, .and the hui-scs caught cold, and it was held that damages iu respect 
of the illness of tl)o horses and their consequent depreciation of value were not 
too remote ; see also the next note. 

(le) Jkll V. Great Northern Rad. Co. (1890), 26 L. E. Ir. 428, where the court 
hold that the negligence of the defendants was a cause of the injury, and at 
least causa sine quA non, and further that there was no intervening independent 

_ r 7 J riQQfil O n T> O/IU 


unaccompanied by any actual impact were awarded; disapproving Vktonan 
Railways Commissioners v. Coidlas (1888), 13 App. Gas. 222, r. 0., where it was 
held that damages occasioned by a nervous shocK due to the apprehension of a 
collision rendered imminent by the negligence of the defendants, but in fact 
averted, wore too remote. See also Isitt v. Railway Rassengers Assurance Co, 
(1889), 22 Q. B. D. 604 ; Handyn v. Crown Accidental Insurance Go., [1893] 1 
Q. B. 760, 0. A. ; and see Re Scarr and General Accident Assurance Ct>rporaiwn, 
[1906] 1 K B. 887. 

(J) IVaUon V. AmbergaUf Nottingham and Boston Rail, Co, (1851), 16 Jur. 448^ 
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assault a person is rendered too unwell to !ii>ply for a situutlon 
which he would otherwise have applied for, the party committing 
the assault is not liable for damages for the loss of the situation (wt). 
Such cases, however, seem to depend less upon the remoteness of 
the damage than upon the difficulty or impossibility of proving that 
the loss in fact occurred. 

And BO, where canal commissioners omit to give statutory notice 
to their lessee to execute repairs to the canal, and the canal falls 
into disrepair, and a barge travelling on the canal is delayed, the 
canal commissioners are not liable for damages for such delay ; for 
it is uncertain whether the lessee would have executed the repairs 
oven if he had received due notice (?/). 

691, Conversely, the mere possibility that dainoge would have 
accrued even if the wrongful act had not been committed cannot 
be taken into account to exonerate a wrongdoer. Thus, where a 
bailee to whom goods havo been committed for safe keeping at a 
particular place wrongfully transfers them to another place, and 
they are there destroyed or injured without any negligence on his 
part, he is liable for the full value of the goods, and it is no answer on 
his part to say that the goods might equally have been destroyed or 
injured if they had been warehoused in tin place agreed upon(o). 

592. Where damage has boon caused wholly or chiefly through 
the plaintiff’s own act, and did not necessnrily follow from tlie act 
complained of, such damage is too remote (p). This, however,mu8t 
be taken with the qualification that where the intervening act of 
the plaintiff or his servant or agent has conduced to tho injury 
caused by the original wrongful act of the defendant, tho latter is 
nevertheless resiioiisible, if by the exercise of reasonable care ho 
could have avoided the consequences of such intorvenhig act (?). 


f&r Eule, J., at p. 450. Daningoa were, however, awarded in respect of tho 
value of the labour and luntenala einployeil in making tho model. 

(r/0 Hoey v. Felton (IKGI), 11 C. J3. (n. 8.) 142; coiuparo Itivlturdson r. MelUsh 
(1824), 2 Bing. 229, whore comiicusation in lespect of a contingency which 
was •• almost a certainty ” was awaidcd. 

(?i) Wulker v. Goe (I ■''59), 4 II. & N. 350, lix. Ch. ; compare Gulhns v. Ch a 
(1860), 6 II. & N. iSl, Ex. Ch. ; Cattle v. !Slo(/cton iraicrw Wia (1875), J,. 11. 
10 Q. B. 463; Anglv-Alyman i^UamsUip Co., Ltd. v. JJoulder Line, Ltd., [1908] 
1 K B. 659. 

(o) Lilley V. Doiilhduy (1S81)» 7 Q- U- D. 510. 

(;») Ansett v. Manhall (1853), 22 L. J. (Q. B.) 118. In this case the plaintiff, 
having taken a ticket for a voyage on defendant’s ship, was not allow’cd to pro- 
ceed on the voyage, because it was mistakenly thouglit that he had not paidhis 
fare. The mistake was discovered almost immediately, and ho was offered a 
passage in another of the defendant’s vessels, hut he refused this and remained 
in England for several months in order to sue tho defendant, and it was held 
that he could not recover damages in respect of his expenses in remaining. See 
also Hill V. Balls (1857), 2 H. & N. 299 ; Boyce v. Baybffe (1807), 1 Camp. 58 ; 
Qlover V. London and South Western Bail. Co. (1867), L. B. 3 Q. B. 25 ; l^ucker v. 
Linger (1882), 21 Ch. D. 18, 0. A.; Baldwin v. Lmidont Chatham and Dover' 
Bail. Co. (1882), 9 Q. B. D. 582 ; and title Negligence. 

(?) Warman{\%6%b C. B.(n. s.) 673, Bx. Ch.; Butterfield v. Forrester 

(1809), 11 East, 60; Danes v. Mann (1842), 10 M. & W. 546 ; Dowell v. Central 
Steam Navigation Co. (1855), 5 B. & B. 195, 206 ; and see title Neglioencs, 
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Sect. 3 . — Aggravation and Mitigation, 

693. In actions of contract as a rule the motives or conduct of 
the defendant are not to be taken into account in assessing damages, 
nor are damages to be awarded in respect of disappointment, 
wounded feelings, injury to reputation, or inconvenience (r). There 
are, however, some exceptions to this rule. 

Damages for breach of promise of marriage aro not measured by 
any definite standard, and are punitive in their character («). In 
such a case damages may be given for the wounded feelings of the 
plaintiil, and if the defendant has seduced the plaintiff this is a 
matter proper to be considered, having regard to the disgrace 
attaching to her, and the circumstance that her chance of marrying 
another person will be diminished («)• The monetary loss sustained 
by the plainill is to be taken into account, and the income of the 
defendant is a material fact in assessing damages (Z>). Damages 
in respect of specific monetary loss naturally resulting from tho 
breach, as, for instance, tho expenses of a trousseau, or the giving up 
of a contract of service, may be recovered if specially claimed (Z/). 

594. In an action upon contract against a banker for refusing to 
pay a trader’s cheques, although he has moneys of the trader in his 
baud, damages may be given for injury to the tradi‘,r’s credit. It 
is not necessary to prove that any damage has in fact been sulTcred, 
and such damages may bo of substantial amount (c). 

The t-ame prijiciplo applies in an action against an agent who 
lias tho monoy of his princijial in hand and rnfuscs or neglects to 
ajpply it as directed in hoiiouiing the cash ordets of the principal (d), 

595. In cahGs in which damages are awarded for disgrace, wounded 
feelings, loss of credit or inconveuicnco, it is obviously impossihle 
to assess the plaiiitifi’s loss at a precise monoy value. And this 
is the case also w’hen damages are awaided in respect of pain and 
sufieriug (r). The only limit which can bo imposed is that tho 
amount shall not be unreasonable. 

In actions for personal injuries, wdietlier such actions are 
founded on breach of contract to carry safely, or upon negligence, 
the jury are to award damages not only for tlie actual pocuniaiy loss 


(r) Hamlin v. Uuat Not them li<ul. Co. (IS.iC), 1 IT. & N. 40S. 

(«) Smiih V. IVoodJliie (18.>7)j 1 C. H. (y. 8.) 0(!0; Jirrry v. Da Ctmla (]S<;6), 
L. It. 1 0. P. 331 ; Milhvtjton v. Lm my (ISsu), 6 U. J3. 1>. 19U, 0. A.; FiuJay y, 
Chirney 20 H 11. D. 'ID-I, U. A. 

(ct) Ikrry y. Da Coita, siijira. 

(6) James v. liuldingion (1834), G 0. & P. 559; Ker/oot v. Marsden (18G0), 2 
F. & F. 160; Ikrry v. Da Costa , mijira. 

(r) Ilo/in V. St(uvardil8oi), 14 0. B. o9o ; Shill, beer v. Ghjn (183G', 2 M. & W. 
143; Drvhn v. Itoi/al Dank of UvcrjHxd (1870), L. It. 5 Exch. 92; Snmmeis v. 
City Dank (1874), L. R. 9 C. P. .'>‘'0 , aiul spo MaizHfi v. (1 8 0), I U A*!. 

where a banker had rpfnsfd to pay tho idaiulilT’s cliefjuos tiiongh hfj Imd 
funds in his hands, and nu iniiirv was jm-vod and nominal damages weio given, 
substantial damages apparently not being contended for. 

(d) lioyd V. Fdt (18G3), 14 L 0. L. R. 43; Lartos v. Bonany y Qnrety (1873), 
L. R. 5 P. 0. 34G. 

(e) The Meuiaua, [1900] A. C. 113, per Loixt IIalsuuuy, L.C., at p. llGj 
and SOP p. 302, ante. 
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occasioued by tho injury, but also for the pain and suffering of the 
plaintiff and the diminution of his capacity for tho enjoyment of 
life, as well as in respect of tho probable inability of the plaintiff to 
earn an income equal to that which he has earned in the past ; and 
the probability that but for tho injury the plaintiff might have earned 
an increasing income is to bo taken into account (/). 

596. In actions of tort, othor than such as only affect property, 
wounded feelings and injury to the reputation are the principal 
subject-matter of damages, and the malicious or insulting conduct 
of the defendant may always be taken into account. Thus, 
damages in actions of defamation are given for injury to the 
reputation, and if the words are actionable in themselves no special 
damage need be proved, for temporal loss is presumed (g). Proof of 
a general falling off of profits is suflicient special damage to support 
a claim whore the words aro not actionable in themselves {h). 
Apart from general damages for injury to the reputation, 
special damages in the strict sense of the expression may be awarded 
if expressly claimed, in respoct of any material temporal injury 
which has been suffered and whi<*li is the natural result of the 
dcfMmntor 3 ' words (?). Illness is not a natural result of defamatory 
words (/i). The loss of the society of acvpiaintances may be the 
natural result of such words, hut it docs constitute material or 
lemporal injury so as to support a claim for special damages, unless 
it has involved the loss of hospitality (a). 

597. Tn an action for seduction bronglit by a parent (/>), although 
some evidence of service must be given (c), damages are awarded not 
only or principally for the loss of such service, but in respect of 
the injury to the feelings of tho plaintiff whose daughter has been 
seduced (d). In assessing damages regard is to be had to the posi- 
tion and means of the parties (c), and the conduct of tho defendant 


(/) Fail' V. London and North Hail, Co. (1SG!1), 21 L. T. 32G ; seo 

rhdUpa V. London and South Western Had. Co. (1879), o Q. IJ. D. 78, 0. A.; 
Folter V. Metropolitan Hail. Co. (1873), 28 L. T, 7 So. 

((/) See title Ltiuhl and St^vnueu. 

(/n Hatchfe v. Fvans, [1892] 2 Q. IB. 621, 0. A.; Concaiis v. Duncan & Co.^ 
[1909f VV. if. 51. 

(?) DanirtgOH in lospect of tho voluntiiiy ropolition of a sliuidi r by fi 
]ioisou to whom it is uUciod oio too lomoto (boo p. 319, ante). IBut when the 
blunder is uttorod to a person whoso d jty it is to ro])i'at it or in such < iicuiu- 
stjuices that it is certain to bo roi)Cdtod,*it is otherv^xac. 

(k) AUsop V. Allaop (18G0}, o II. & N. 531. Tho i)riiiolplo of this case is con. 
fined to slander only (If? v, Voionton, [1897] 2Q. JB. 57); compare Weldon 
V. Do Bathe (1881), us reported 54.L. J. (Q. B.) 113, 116, C. A. 

(a) Moore v. Meagher (1807), 1 Taunt. 39, lOx. Oh.; Davies v. Solomon (1871), 
li. 11. 7 Q. IB. 112. 

(/j) A master who is not in loco parentis can only recover out-of-pocket 
expenses {^McKenzie v. Nardinge (190C), 23 T. L. li. 15). 

(<-) Consequently, the action cannot bo maintained by a parent agaiiibt tho 
seducer, if he is the girl’s master {Whitbourne v. Williams, [1901] 2 K. B. 722, 
(J. A.), unless tho hiring was made with a view to the boduction {Speight v. 
Oiiviera (1819), 2 Stark. 493). 

{d) Bedford v. M'Kowl (1800\ 3 b^p. 119 ; Terry v. Hutchinson (1SC8),L. E. 3 
Q. R. 699, per Blackbckx, d., at p. G02 ; AppUhy v, Franlelin {\SSo), 17 
Q. B. J). 93. 

(c) Aitdifws V. AaJcey (1837) 8 (?. & P. 7. Direct evidence of the amount of 
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in effecting the rain of the plaintiff’s daughter by fraud or under 
cover of a promise of marriage may be taken into consideration (J). 

698. Even in actions of tort which affect the property and do 
not immediately affect the character or person, the conduct of the 
defendant may be taken into account in estimating the amount of 
damage to be awarded. Thus, where a trespass to land {g) or the 
seizure of goods (A) is accompanied by insulting or oppressive 
conduct, damages of large amount may bo awarded although the 
actual injury is trifling. 

699. Since the injured party is entitled to recover compensation 
only, the defendant is at liberty to give evidence in mitigation of 
damages (i). Thus, in the case of breach of contract, he may show 
how much less the subject-matter of the contract is worth (k) by 
reason of the plaintiff’s misconduct or non-fulfilment of what he is 
bound to perform, as, for instance, by a breach of warranty (/). 
Similarly, in the caso of tort, the defendant may show that the loss 
has been increased by the conduct of the plaintiff (»i), or diminished 
by his own conduct (w), or, in particular cases, that the plaintiff’s 
character is such as to disentitle him to recover the damages 
which might otherwise have been awarded (o). But the defendaht 
is not at liberty to go into collateral matters (p), or into matters which 
would bo a bar to the action, without specially pleading them {q). 

the dofetidant’s -wealth cannot, it seems, bo given ; see Ilodaoll v. Taylor (1873), 

L. It. 9 Q. B. 79, per Biaokburn, J., at pp. 81, 82. 

{f) But see J)oddv. Aorrta (1814), 3 Camp. 519, whore it was said that the 
plaintiff was not entitled to givo evidence of a promise of marriage prior to the 
se duction; Tullidgc v, Wade (1769), 3 Wils. 18; and see title 'Master aed 
Servant. Whoie a daughter is enticed away ” from service in lior father’s 
employ, and there is no “ seduction ” in the sense of corporal misconduct, the 
damages, in the iihsenco of ovidonco of express malice, are limited to the actual 
loss of the parent (ii’rana v. Wallon (1867), L. R. 2 0. P. 615). And this is so in 
all cases whore a master sues for the enticing away of an employee {Ounter v. 
Aator (1819), 4 Moore (o. P.), 12). But damages are not limited to the period 
dm ing which the servant was bound to remain in the master’s service. The 
jury may assume t,hat but for the act of the defendant the servant would have 
continued indefinitely in tho master’s employ {ibid.). 

(g) Mereat v. Harvey (1814), 0 Taunt. 442. 

(/i) Muasey v. f^ladcn (1868), L. R. 4 Exch. 13; Moore v. fihdley (1883), 8 
Aj>p. Cas. 285, 294, P. 0. 

(i) Thornton V. i Yaw (1832), 1 Mood. & R. 218; JJevew v. DavenJl (1813), 3 
Oamp. 451 ; Ze Loia v. nriatow (1815), 4 Camp. 134; (dderahaw y. Holt (1840), 
12 Ad. & El. 590. As to pleading in mitigation of damage, see p. 346, post. 

(«) Allen V. Cameron (1833), 1 (Jr. & AI. 832. 

(Z) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 53; Stnet v. Clay 
(1831), 2 B. & Ad. 45G ; PcuUon v. Latiimore (1829), 9 B. & 0. 269. 

(m) Arden v. Goodacre (1861), 11 0. B. 371; Hiort v. London and North 
Western Hail. Co. (1879), 4 Ex. D. 188, 0. A. ; Chinn v. Morris (1820), 2 0. & P. 
361 ; May y. Brown (1824), 3 B. & 0. 113. 

(n) Mountford y. Git/sen (1804), 4 East, 441; Libel Act, 1843 (6 & 7 Vi<‘t, 
c. 9(0. 8. 1 ; Cook v. llartle (1838), 8 0. & P. 668. 

(o) Leeds y. Cook (1803), 4 Esp. 256; Scott y. Sampson (1882), 8 Q. B. 13. 491 ; 
BOO, further, title Libel and Siander. 

(«) Simpson y. ^'hompaon (1817), 3 App. C:is. 279,* Yates y. Whyte (1838), 4 
Bing. (n. 0.) 272; Jebsen v. East and West India Ihek Co. (1875), L. R. 10 0. P. 
300 ; Greevy y. Carr (1836), 7 0. & P. 64. 

(7) Watson V. Christie (1800), 2 Bos. & P. 22 1; Spcc/c y. Phillips (1839), ff 

M. & W. 279. 
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Smt. 8. Nor is the extent of the defendant’s liability affected by the fact 
Aggravation that in consequence of his conduct a sum of money is paid to the 
and pliiiiitiff under a policy of iuaumnco (/•)• 

Mlti^on. ^ 

Sect. 4 . — Recovery of Costs, 

Costs of 600. Where in consequence of the defendant’s wrongful net the 

legal pro- plaintiff has incurred costs in legal proceedings with third parties, 
eeedmgs. recovered from the defendant if they were 

reason aldy incurred (s), but if they were not reasonably incurred they 
are to bo regarded ns duo to the conduct of the plaintiff, and are 
too remolc (/). 

Thus, where an agent purports to contract with the plaintiff on 
behalf of his princi])al nnd thereby (a) warrants that he has 
auth<n-ity to do so, l>iit in fact has no such authority, and the 
plaintiff sues the princii)al upon the contract and is defeated and 
ordered to pay the principal’s costs, the phiintiff may, if ho has 
acted reasoruildy, recover such costs in an action against the agent, 
together with the plaintiff’s own costs incurred in bringing the 
action against the principal (.r). It is not reasonable to bring sucli 
an action if before bringing it the pic ini iff’ has been made aware 
that the agent acted without authority, ibit if tho agent has been 
made aware of tbo plaintiff’s intention to bring the action, and has 
shown his approval or has not manifostod dibapproval, and has not 

(r) JBradhumy. Great Wenfern lituf, C<>, (1874), L. R. 10 ICxch. 1 (insnranco 
against aco.t(bMi<); (hill^n v. (^1810), o M. A’: S. 4(>1 ; J u' v. (IHIJS). 

4"]MTig, (n. 0 .) -72 (luarlno inMiranco); Acciddits (|).ui!:jg.'‘!5) Act, l‘JOs 

(8 Kd\v. 7, 0. 7) (life iiihiuunoo), roiubniiig ilui.s v. pott, Ai' rq<ivci,iiy n'ul 
Jlfw/ord Rail, Co. (18.37), cited 4 15. & »S. Ul.l, ri,, ;i]»pjo\(*d iii Cmr'l Trunk Rail 
Co. of Canada v. dinninpn (18.S8), Pi Ai'p. (’ii'., 800, P. C., no leiii,oi‘ law. kScc, 
fuithcv, tltlo iN-SUltANCE. 

(«) Tf tlio plaintiif oimis to claim such cu^ls m (lio p-'hoii bioiu,dit ng-uiist tho 
d^'i'endiiiit in iesp('ct of sncli wrunul’ul act, ho caniiut altoiwaids buug a fcopaiato 
acl.ion to iccovor thorn {Furness, IVilhy it Co., Ltd. v. llo.H{J. d- 1C), LJd. (1009), 
•Je T;. R. 2;i;i). 

{1) Tlio piiiiciplc oxtonds to cases where tho logal prcccf’dings aio not iigaiust 
thud puitifs. Thu.s, whtMO at a time 'vvhon damages could jii.'i, be ret n'led m 
nn action for Ppecilio port'oiinaiu-p, a itlanitilf i iied the dolVa.l ml. in (.’hauceiy 
tor sinjcific poi'l'enuaueo uud l.uioil, aud then ^uod liim at cojunion law n* 
<lamagf''a and 6iicfe<'de'l, itw.iplioM that h*> couM net in IhiP acliou Ktoior the 
cosln of tho Cliancciy suit, ao tlm l,»ttor m.'i^ no! jr;*, ssaiily a f onsn/iiuofKjo of 
tho bicacli of contract {Uvdip$ v. Ldrhfidd (Farh (18;{0), 1 (n. e.) 492\ 

On tho other hand, whore tlui plainliff sucl a coionor for f.ilso hnini'sonment, 
it was hold that ho wa.s entitled to rocfiier tlio co.^ts of proceodniga to qimsh tho 
inqinsition {Fvjrad v. Harnett (IK.^Iib 2 K. & li. 928). Coirip.iio JloUou'ay v. 
Turner (1845). C Q. B. 928. > ' 

Wheio costs nro ncce.ssardv ineurrod it bdlow.s that thc\ avo rcaponably 
inennod. Tims, if a Imdlord who is onlillod to possi'ssion of jnoinisrs ut the end 
(.1 a leapo is obliged to cjoo^. an iiinlci lenant wlio liokb, ov'i, Im is oniitlod to 
jcovor tho costs c-f tho (•jochu''i!t. j'locrediiij^'- ng.imst lus trjKuil {lluidcrsi.n v 
Fipnrr (1809), L. Jb 4 Q. li. I TO; and mmj I'mt'nhy \. (dnnhUu)' (1857), 2 (J. B. 
(n*. B ) 592). 

{?i) Collin V. Wriqlit (1857), 8 E. & B. 017, Ex. Cli. ; FUohnj v. Ikmh of 
England, [1993] A. 0. 114. 

(:c) Coltcn V. Wright, sripra; Him key y. Ranh of ICnqland, supra ; Randell v 
7'ri>apn (1850), 18 0. J5. 780; Ifinfiri v. OVrt'’???c n804), Mi Jj. J. 0i B.) 335 ; 
Godwin V. 7'/«/r»3 (1870), B. R. 5 U. P. 205; Chr. kalvisen & Co. y, llidtii 
Akttcbolagcl Xunlsfjcrnan, [1903] A. 0. 302. 
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admitted his want of authority, the costs of the action against the 
principal are reasonably incurred (a). BeooTeiy 

of Costs. 

601. And so where by reason of the defendant’s breach of con- 
tract (t) or other wrongful net tho plaintiff has incurred liability third parV 
towards a third party and is sued by such third party, the costs 
incurred by tho plaintiff in defending such action may be recovered 
against the defendant, if it was reasonable under the eirenm- 
stances for tho plaintiff to have defended the action brought against 
him (c). 

If tho plaintiff know (d) or ought to have known (e) that he had 
no defence against the third party, his conduct in defending is not 
roasonaldo, and it seems iliat it is not rendered reasonable becaiHO 
the damages awarded in such action may afford a measure of tho 
damages to he recovered ag<uiist the defendant (f). 

If tho defendant has assented lo tlic plaintiff deeding thoactiiui 
brought by tho third i)arty, lio tliero)).y admits that thoro were 
reasonablo grounds for dob ju-e (//), and the defendant’s assent may 


(a) Ifu>jh(S V. dratme (18(51), 33 L. J. (q. b.) 33.‘i; Uothiln v. Fraudi (1870), 

L. 11. o C. r. 203. 

(h) Aa, for in^laiico, whero tho terms of n sub-con ti act liavo been corurauni- 
ciitod lo n Bcllor at the time of the conlr.u't (suo p. 315, ante), or whore goods 
h.ivo been sold with a waiiuuty which it ia n uhouable to wupposo will bo resold 
witli a lilio wanaiity (^ 0 fl ])j>. 311, 315, anfr). 

(rt) Jlanmiiud d; Co. v. Jinf^set/ (1887), 20 Q. IJ 1). 70, 0. A.; Agius v. Great 
)Vtsfn'n CoUurt/ f/o.jtlSOOj 1 Q. li. 413, 0. A. ; Fisher v. Val de'/'iavers Asphalte 
fb.(l870), 1 C.'P. D. oil ; Mu) s-h-Wnack v. IFt/soa (187;;), L. il. 8 C. l\ 227; 
Jfaxendale y. Loudon, Chatham and Dove) Rail. Co. (1874), Jj. IL 10 Exoh. 3o, 
Jfx. C)i ; Jh Wells, Fxpart*‘ Oficial Reenvn (180.5), 72 li. T. 3.39; Vogan d: Co, 
V. Oulton (1890), 81 L. T. 43.5, C. A, ; Priiae of Wales Drg Doth Co. (Swansea), 
Ltd. V. FoLuncs Forge and Fngineering Co., Zrfd. (1904), 00 L. T. .527, 0. A. ; 
Great Jles/ern Rail. v. FiCicr, [lOOo] 1 Ch. 31C; 'i'he Millnall, [1905] P. 155, 
C\ A., Cc./icns-Hardy, L.J., at p. 170; wmpavo A ssicni a-. lom Generali de 
T/icsfe V. Jimjuess Assurance Corpuratn n. Ltd., [1007] 2 K. P. 81.5, per 
T’iokvoiU), J., ut p. 821. 'L’ho right to recover costa does not extend to the 
of an aj>])r'.j) (Maxwell y. Rnthh Thomson lloudon Co., [1904] 2 K. H. 
3J2; She/'hcard v. lira)/, [100(5] 2 Ch. 235, 2,54). 

(d) Short V. Kallowag (1830), 11 Ad. & El. 28; Tindall v. Rell (1843), 11 

M. «fc W. 228; Jloach v. Thompson (IH’.iO), 4 G. & P. 101; Vdewlcn v. Charles 
(1831), 7 Ping. 210 ; Godwin v. Francis (1870), L. P. 6 C. P. 295; Vow y. Darts 
(1861), 1 P. & S. 220; The Wallsrnd, [1007] P. 5102. 

(«) Wrightnpy. Ckamhtrlain (1830), 7 Scott, 508, whoro the plaintiff bought 
a horse from tho dofonchuit with a wai-ranty, imd kopt it for a timo and then 
resold it with a like warranty, and was auod by the jmrehaspr, and had to pay 
damages and costa, and in the plaintiff’s action against tho defendant the jury 
found that tho plaintiff ought to have discovered that tho horso was unsound 
before he resold it, and it was held that tho plaintiff was not entitled to rocuvor 
in respect of such costs from tho defendant. 

(/) Tho caso of Mors-le^lUanch v. Wilson, supra, was suppostxl to have laid 
down tho rule that the costs of defending an action hrouglit. by a thiid i)arty might 
bo recovered oven if the dofonce was unreasonable, if the inourriug of such costs 
had been of iiso as leading to the assessment of the damages which could be 
recovered against the defendant. But in Hammond <& Co. v. Bussey, supra, it 
seems to have been determined that tho suppo.sed rule was not in fact laid down 
in McrrsAe-Blanch v. Wilson, supra, and that in any case such rule could not 
bo supported. 

(g) Williams y. Burrell (1S4 5), 1 C. B, 402; ffoives y. Martin (1794), 1 Esp 

162. 
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bo ill] plied from the fact that after notice of such action he did not 
take any step to prevent the plaintiff from defending it (h). 

602. Where a lessee has been sued and held liable upon 
covenants to repair he cannot recover the costs of such action from 
his underlessee, who is bound by like covenants towards the lessee 
— for here the damage suffered is the consequence of the lessee’s 
own default ; and, moreover, the covenants, although identical in 
words, are different in substance (i). But where an undorlessee or 
assignee covenants to indemnify the lessee against a breach of the 
lessee’s covenants, the costs of an action brought against the lessee 
for breach of his covenants are recoverable against such underlessee 
or assignee (/c). 

603. In all cases where there is a contract of indemnity the costs 
of legal proceedings properly incurred by the plaintiff are recoverable 
under the indemnity (/), and in such cases it seems that the full 
costs as between solicitor and edient are to bo awarded (771). But 
the person indemnified is not entitled to defend an action which 
must obviously be decided against him (u). 


Part III. — Liquidated Damages or Penalty. 

604. The parties to a contract may at the time of entering into it 
provide that in case of broach the party in default is to pay to the 
other a sum certain specified in, or ascertainablo from, the contract. 
This sum may be cither liquidated damages, in which case it is 
not to be interfered with by the court (0), or a penalty, which covers 
the loss if proved but does not assess it, and therefore cannot 



(») J^enley v. Waits (1841), 7 M. & W. 601 ; Wa/Zeer v. IJatto7i (1S42), 10 
M. & W. 249; Logan v. Hall (1847), 4 C. 13. 698 ; Pontifex v. Hoard (1884). 12 
Q. B. D. 162. 

(fe) Oooch V. Clutterhuck, [1899] 2 Q. B. 148, 0. A. 

(Z) Dujield v. »SVo« (1789), 3 Term Eep. 374; Jo}ies v. Williams (1841), 7 
M. & W. 493 ; The Millwall, [19051 F, 155, 0. A. 

(m) Smith V. Comvton (1832), 3 B. & Ad. 407 ; Howard v. Lovegrove (1870), 
Tv. H. 6 £xch. 43; liorn v,. Turner, [1900] 2 Ch. 211 ; Barnett v. Hedes Corpora^ 
tion, [1900] 2 Q. B. 423, 0. A., per Vaughan Williams, L.J,, at p. 428. In 
Maxwell v. 'British Thxmson Houston Co., [190*4] 2 KB. 342, 314, it was said 
that a person who is indemnifA mg another against the costs of an notion cannot, 
■unless there are some special circumstances, ho called upon to pay them as 
between solicitor and client. But it would appear that there is a ^stinction 
between the case of a person who is entitled by contract to an indemnity and 
the case of a person wno is simply recovering damages. In the fomcr case he 
may recover solicitor and client costs, but not in the latter {Great Western Rail, 
V. Fisher, [1906] 1 Ch. 316, at p. 324; Bom v. Turner, supira; Barnett v. 
Eccles Corporation, stipira). 

(n) Knight v. Hughes (1828), Mood. & M. 247; Qillett v. Rippon (1829), 

Mood. & M. 406. V 

(o) Pullic Works Commissiotier v. Bills, [1906] A. C. 368, 376, P. 0, ; compare 
Zsa ▼. nhiiaker (1872), L. B. 8 C. P. 70,jp(r Kbating, J., at p. 73. 
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be recovered as such (p). If it is a sum which can be regarded as 
a genuine pre-estimate by the parties of the loss which they con- 
templated would flow from the breach, it is liquidated damages (^). 
If on the other hand the sum does not attempt to assess the loes, 
but is imposed as security for the due performance of the contract, 
it is a penalty (a), 

605. Whether the sum is a penalty or liquidated damages in 
any given case is a question of construction for the judge alone {h). 
In deciding this question lie must take into consideration the 
intention of the parties (c), as evidenced by their language (d) and 
the circumstances of the case, which, however, must be taken as a 
whole and viewed as at the time the contract was made (e). 

The rules for distinguishing between a penalty and liquidated 
damages are as follows : — 

(1) Where the parties themselves call the sum made payable a 
penalty, the onus lies on those who seek to show that rt is liquidated 
ilamages to show that such was the intention (/). 

(2) But though the parties themselves call the sum to be paid 
liquidated damages, and even if they ^o so far aa to state in the 
contract that it is not a penalty, this will not prevent the court in a 
proper case from holding that it is in fact a penalty (g). 


(р) Thompson v. Hudson (1869), L. E. 4 H. L. 1 ; Maqee v. Lavell (1874), 
L, li. 9 0. P. 107 ; Law v. Ileddiich Local Boards [1892] I Q. B. 127, 0. A. As 
to the ossig'umont of breaclios uudor etat. (1696) 8 & 9 Will. 3, o. 11, sea 
title Bonds, Vol. 111., pp. 94, 101. 

(y) Public Works Commmioner v. llilh, [1908] A. 0, 368, P. 0., followinj; 
Clydebanic Hnyineering and Shipbuilding Co., Lid. v. Yzquierduy Castaneda, [WObJ 
A. 0, 6, whore the words “ genuine pi o-estunate of tho creditor’s probable or 
possible iiitoiost in tho due perl'onmiuoo of tho principal obligation ” wero 
adopted from the judgment of Lord Kyllachy in the coiut bolow ( (1903), 6 P. 
(Ct. of Soss.) 1016) ; compare Orisdee v. Bollon (1827), 3 0. & P. 240, per 
Best, 0. J., at p. 243. 

(tt) Lowe V. Peers (1768), 4 Burr. 2225, 2229; Hemblev. Farren (1829), 6 Bing. 
141, 148; Law v. ItiddHch Local Board. [1892] 1 Q. B. 127, 0. A. 

(i) Sainter v. Ferguson 7 0, B. 716 ; Magee v. £aj;c//(1874), L. E. 9 0. P. 

107 : Willson v. Lore, [1898] 1 Q. B. 625, per Lord Esuek, M.B,, ut p. 629. 

(с) Reynolds v. Bridge (1856), 6 E. & B. 628 ; Vimech v. Corlett (1868), 12 Moo. 
P. C. C. 199, 229. 

(d) I bid. ; Lea v. Whitaker (1872), L. E. 8 C. P. 70, per Keating, J., at 
p. 73. 

(e) Public Works Commissioner v. Hills, supra; Pye v. British Automobile 
Commercial Syndicate, Ltd., [1906] 1 K. B. 425, per Bioham:, J., at p. 430 ; 
compare Sainter v. Ferguson, supra, per Ooltman, u., o^. 728. 

(/) Willson V. Lave, [1896] 1 4 B. 626, C.A.,per Lord Esher, M.E., atp. 630 ; 
Clydebank Engineering and Shipbuilding Co., Ltd. v. Yzquierdo y Castaneda, 
Slip? a; see also Sainter v. Ferguson, supra; Parfitt v. Qnambre (1872), L. E. 
15 Eq. 56; Re White and Arthur (1901), 84 L. T. 594; and compare .Sparrow; 
V. Paris (1862), 7 H. & N. 694; Biestal v. Stevenson, [1906] 2 K. B. 315, where, 
though the sum was called a penalty, it was held to bo liquidated damages. 
Where it is doubtful from tho terms of tho contract whether the narties mean 
that the sum meutionod in it shall be a penalty or liquidated damages, the 
sum is, as a rule, to be taken as a penalty (Crisdee r. Bdton, supra, per Best, 0. J ., 
at p. 243 ; compare Barton v. Qlover (1815), Holt (n. p.), 43). 

Kekble v. Farren, supra ; Oreen v. fVice (l845), 13 M. & W. 695, per 
Parke, B., at p. 701, affirmed (1847) 16 M. & W. 846, Ex. Oh. ; Odes r . Sims 
(1854), 23 L. J. (OH.) 268, 0. A.; Bdts v. Burch (1869), 4 H. & N. 606, per 
Bra&iwelt., B., at p. 5ll ; Thompson v. Hudson (1869), L. B. 4 H. L. 1, per 
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(3; Where a larger .sum is to become jiayable in consequence of 
the non-payment of a sniallor sum, tlie larger sum will be held to 
bo a penalty (h), 

(4) Where a contract contains a variety of stipulations, some of a 
certain nature and amount, as, for instance, for the payment of a 
lesser sum of money (i), and some of an uncertain nature and 
amount, and one large sum is stated at the end to be payable in 
the event of a breach of performance of any of them, that sum is to 
bo considered in the nature of a penalty (/c) ; for as it cannot be 
regarded as liquidated damages in respect of some of the stifmla- 
tions it ought not to be so regarded in respect of the others (1). 

(5) Whoro a contract contains a variety of stipulations, and the 
amount of damages for the breach of each stipulation is unaseer- 
laiimblo, or not readily ascerlainalilo, then the sum payable on the 
breach of any of the stii)iilation.s is liquidated damages ( 77 O. The 
fact that tho stipulation.s arc of difTorent degrees of importance is 
not of itself sufliciontto show that tho sum pa 3 ^al)le is a penalty (71), 
except wlioro some of the Btipiilations are of such a character that 


Lo] J WKSTnua i', at p. 30; jlfaget' v. Lav< K “tijira ; lie Newman , Nn parte 
Otpper (1870), 4 ( li. 1). 724, 731, (J. A.; t ' /JrhaiiJe Kmjinetring and Ship- 
hmUlitaj Co,, Lid. v. Yzqaierdo // Castaneda, f)i/0j] A. 0. 0. But ilio exproH- 

eioii is only to bo disrogatdoil in cases where tho plain intention of the 

putties, to he gathered from all the (‘irciimsfances of tlie case, is that tho sum 
13 fo bo a porallv {Pije v. British Aafomohile Comnurcial Syndicate, Ltd., [1906] 
1 K. B. 42«), ]icr Biajiitw, J., at p. 4.30). 

{h) lutnhit' y. I'anen (1820), 0 J)mg. Ill, yn'TixuAn, O.J., at p. 148; Astley 
V. (ISOl), 2 IJos. & J\ 340, per (biAMHKii:, J., at p, 354 ; Davia v. Benion 

(1827), 6 B. & 0. 216; lUUs v. Burch (IH.'iO), 4 M. N. 506; Thompson v. 

(1809), L, li. 4 II. L. 1, per Lord lUTliliKl.Ky, L.C , alp. 15; Be 
Newman, Bx parte Capper (1876), 4 Oh. D. 721, 0. A. ; irr////5 v. Smiih (1882), 

21 Ob. J). 243, 0. A., per JjcsSKi., M K., at p. 2.;0 ; Law v. Bedditch Locid Boards 

[1892] 1 (]. B. 127, (J. A., per Lord Esiuiu, 1^1.11. , at p. 130. 

Cut 0 must bo taken to dill’oicnliiito cases of (lii.s kind from Ihoso in which, 
for oxninjilo, it i.s agreed to charge a cot tain rate of interest on tlio condition 
that if the payment bo made pnndu.dly a Ics^^cr ruto will bo accepted 
{Aetley v. llWr/e??, supra, per IIevtii, J , at p. 352; Thompson v. Jfndson, supra ; 
Ashtown (Laid) v. H7nte (lvS47), 11 1. L. K. *100). Equally in a payment of a 
sum of money by instulmcnts a stipulation that in tho ovnnt of one mstulment 
falling in arroar the whulo sum is to bccomo immediately livable is goou, and 
tho court will not icliove against it on tho ground that it is in tho natiiro of 
a penalty {WaUmgfard v. Mutwd Socivfi/ (1880), 6 App. Gas. 6Sa; Broicr'or 
Loan Co. v. (irice (1880), 5 Q. B JD. 592, 0. A.). 

(?) Kemhle v. Funen, supra, per Tia’D.AL, G.J., at p. 148; v. Smith, 

stipra, per Jessel, M.B., at p. 256, 

(/c) Ihynolds v. Biidge (1850), 6 E. & B. .528, per CoLEiUDGB, J., at p. 610; 
AstJey V. Weldon, supra, per Lord Eldon, C'.J., at pp. 350, 352 ; Maejee v. Lavell 
(1871), L. IL 9 0. P. 107, per Lord Coleridge, O.J., at p. Ill, approved in Re 
Fewnuni, Ex parte Ceipper, supra, per Bramwell, L. J., at p. 733 ; rye v. Tiritish 
Antomohile Commercial Syndicate, Ltd,, supra, per Bigham, J., at p. 429; and 
tomparo Elphnstone {Lord) v. Moiikland Iron and Coal Co. (1886), 11 App. Oas, 
S32, per Lora Watson, at p. ,342 ; Bradley v. Walsh (1903), 88 L. T. 737. 

(1) Reynolds v. Bridge, supra. 

\m) Atkyne v. Kinnier (18.50), 4 Exch. 776, per Parke, B,, at p. 783; 
Galsworthy y. S/rwM (1848), 1 Exeb. 659; Reynolds y. Bridge, supra; compare 
Wallis V. Smith, supra, per Jessel, M.E., at p. 258. 

{n) Bye v. British Automobile Commercial Syndicate, Ltd., supra; cozxraaro 
Kembh v. Barren, supra, at p. 148 ; Wallis v. Smith, supra, per CoTTON, L. J., 
at p. 270. 
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the damages which can possibly arise from a breach of any of them 
would be very insignificant compared with the sum fixed by the 
parties (o). 

(6) Where a contract contains only a single stipulation, on the 
breach of which a specified sum, whether largo or small, is to 
become payable, such a sum is liquidated damages, provided that 
there is no adetpiate means of ascertaining the precise damage 
which may result from the breach ( ;>) ; but if the singlo stipulation 
is only of very trivial importance or can only give rise to nominal 
damages, and the sum payable is considerable, the disproportion 
between tlio two may bo so groat as to make it plain that the sum 
was fixed ns a pona](y(q). 


Part IV. — Measure of Damages. 

Bscr. 1 . — Jii General. 

606 . By the moasuro of damages is meant the standard or 
method of calculation by whicli tlio amount of damages is to bo* 
assessed. 

The measure of damages iu pailicnbir actions or witli regard 
to any particular kind of loss is the mile derived from judicial 
decisions, establishing what is to bo normally regarded as the 
damage naturally resulting iu actions of that class or with reforenca 
to loss of that kind. 

In many cases lhi.s measure afibrds a means of exact, or approxi- 
mately e.\act, (■()m])ut<ition of the aiiiount to be rccovci’cd. But 
where damages aro recoverable in respect of injuric.s to tlio re])uta- 
tion or feelings, or in respect of pain and siiileringor inconvonience, 
a jury, or the trilmnal that staiuls iu tbo plaeo of a jury, must 
estimate thorn in the bcht way they can, ui^plying the rules of 
common sense and ordinary Iho. Where dajnagcs are not only 
conipensatory to the plaintill', but also juinilivo to the defendant, 
as ill actions which aro based upon, or may bo aggravated by, the 
evil motives or insulting cuuduct of the defeiidaiif, tlujo is Tio 


(o) Dai m V. Denlon (1S:27), {] J?. & (\ 210, /vr B vyluv, J., at p. 
in Homer v. Flinfoif (liS12}, D it. A- W. (JTS, per Amu.ksox, IJ., ut. ]>. OSt ; 
Wallin V. Smith (ISSii), 21 Ch. 1). 2i:}, C. A , At.li., at p. 26.3, and 

per Cotton, L.J., at, p. 270. 

(/>) Lea V. n Intaker (1872), L. B. 8 C. I’. 70 ; Adlnf v. Wchlnn (1801), 2 Bos. 
& P. per Lord J3 lt)ON, C .T., nt p. 3.31 ; Saintery. J'\njiiso7i (1840), 7 C. B. 716, 
ppT CiiKSSWF.LL, J., at p. 730 ; Sptirroiox. Paiis (1862), 7 II. & N. C)0i; uud 
ooTuiwro Jki/nohls v. Dridne (18'6), 6 10. A B. 02H; 1 ai" v. lituhhleh f.oo < Poaxh 
[1802] 1 Q. B. 127, 0. A.; be..,/ v. (1.80.3;, 11 T. J;. R. {\ A.; 

Sfrie\'tnrd v. JJ illiams, [181*0j 1 (b B 3S2, 0. A. ; ficc aLo livy v. li(<t<if'.ii{/>uh) 
(1741), 2 Atlc. 100; Harfcn v. Gliiv>r (J8Io). licit (n. r.), 4.'J ; dree tv. Fme 
(184.)), 13 M. & W. 60.3; iknrho’ion v. CVar/.e (1817)), 14 M. & W. 187; 
Gahwoi'thy v. Strutt (1818), 1 Excli. 0.30. 

(q) Law y. Jiedditch Loxil Board, evpra, per Lord LsjiEii, nt p. 130; 

Jlayner y. Pcderiakiicholrufct Condor, j'lSO.)] 2 Q. B. 280; di nes v. Ilonyh (1879), 
b lilx. t). 115, C. A. ; nnd cuiupavo ll'u/bi v. SmiV<, supra, and Spanow v. 
Paris, supra. 
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Damages. 


Sect. 1. 

In General. 


Measure in 
coutract. 


To pay or 
lend money. 


Non-delivery 
of ebares. 


measure of damages in the sense of an approximate standard of 
money value. The only limit imposed in such cases is that the 
damages awarded must not be unreasonably large or unreasonably 
small. In actions of this character the principle is maintained 
that damages are only recoverable in respect of loss which arises 
naturally from the wrongful act, but the only measure of damages 
which can be supplied consists in an enumeration of the kinds of 
injury or loss which are to be taken into account, and the matters 
which are proper for consideration in arriving at a reasonable 
sum (rt). 

Sect. 2. — In Contract. 

607. Apart from damages for pain and suffering, and apart from 
the exceptional cases in which the conduct of the defendant or the 
injured feelings of the plaintiff may be taken into account, the 
measure of damages in actions of contract is definite, in the sense 
that by applying the appropriate measure such damages may be 
computed precisely or with an approach to precision {b). 

608. Upon breach of a contract to pay money due the damages 
are limited to the amount of the debs together with interest from 
the time when it became due (c). But upon breach of a contract 
to lend money tlio additional exjienso incurred in obtaining the 
loan elsewhere is a natural result of tho breach and may bo 
recovered (d), or such other substantial damage as was within the 
contemplation of tho parties (c). A contract to take debentures is 
not a mere contract to lend money, and upon breach of such a 
coutract the company can only recover the actual loss they have 
sustained (/). 

609. In an action for the non-delivery of shares, the measure of 
damages is the difference between the contract price and the market 
price at the date of breach (//). In an action for withholding shares 

(a) f?eo p. 323, ante. 

lb) Fletcher v. Tayleur (18o5), 17 C. 13. 21, per WiLLUa, J., at p. 29. 
As to interest under the Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), 
H. 28, and damages in lieu of such interest as the statute allows, where one 
party has been prevented from complying with its tonus by Iho coml. ct of 
the other party, see London, Chatham and Dover Hallway v. H'nitk Fastern Kail- 
way, [1892] 1 Ch. 120, C. A., per liowEi^ and Kay, L.JJ., at pp. 147, 151, and 
tho rule at common law stated Lord Herrohell, L.C., S. 0., [1893] A. C. 
429, at p. 439. See also title Money and Money Lending. 

(c) Hamlin v. Oreat Northern Had. Co. (1850), 1 II. & N. 408, per POLLOOK, 
C. 13., at p. 411. 

(d) Frehn v. Royal Bank of Liverpool (1870), L. 11. 5 Excli. 92. 

(c) Larioa v. Bonany y Gurety (1873), L. B. 5 P. 0. 346, 358 ; Boyd v. FiU (1863), 
14 I. 0. L. B. 43. On a contiact to make a loan tho measure of damages is 
Ihe loss sustained by the breach. Such damages may he nominal (IVestei'n 
Wagon and Property Co. v. West, [1892] 1 Ch. 271, per Oxiitty, J., at p. -277). 
Seo also ManchetUr and Oldham Bank v. Ci^ok & Co. (1883), 49 L. T. 674, where, 
however, tho defendants had express notice of the purpose for which tho money 
was required, and the plaintiff was in eflect deprived of the opportunity of 
procunng it elsewhere. 

(/) South African Territories v. Wallington, [1897] 1 Q. B. 692, affirmed 
[1898] A. C. 309; Bahamas Sisal Plantation v. Griffin (1897), 14 T. L. E. 139. 

(o) Shawv. Holland (18‘10), 15 M. & W. 136; Howell v. Jessopp (1856), 18 
0. B. 336 ; and see Michael Hart & Co., T 1 902] 1 K B 482, 0. A. Tae difTerencf 
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fifter tender of the sum due for calls and interest, the damages 
naturally resulting are the value of the shares at the market price 
on the day of tender, deducting the amount of calls and interest (h), 
^Vhere there has been a loan of stock or shares and they have 
not been replaced, the measure of damage is the value of the 
stock or shares ; and if the value has risen at the time of trial, 
I he value at that date is to be taken (t). If the value has fallen at 
ihe date of the trial, it seems that the value should be estimated at 
the date when the stock or shares ought to have been replaced (A;) » 
or if* no date was fixed for their replacement, at the date of the 
loan (0. But the value cannot be estimated at the highest price 
w'hich the stock and shares have reached between the date of the 
loan and that of the trial 

610. When upon a sale of goods the seller fails to deliver them 
if there is a market for such goods, the measure of damages is the 
jlifforence between the contract price and the market price at the 
(late when the goods should havo been delivered (n). There is no 
(lilTerence in this respect whether the goods in question are 
manufactured or unmanufactured (o). 

When the seller fails to deliver and there is no market, the 
buyer is entitled to be awarded an amount which represents the value 
of Uio goods to him at the date when delivery should have been 
made (p), and the profit which ho would have made on a contract 
of Bubsale which he had entered into is evidence of such value, 
though the seller had no notico of such contract (q). 


is more properly that between the coutraet price and the market price on the day 
ui tor the breach, for tlio dofendant has the whole of the day fixed for delivery on 
which to deliver {8Jiaw v. Holland (1846), 15 M. & W. 136). 

(A) Van Diemen's Land Co. v. Cockerell (1857), 1 C. B. (n. s.) 732, Ex. Oh. 

(?) Harrison v. Harrison (1824), 1 0. & P. 412; Shepherd y. Johnsoji (1802), 
2 Edht, 211 ; Cams ford v. Cart oil (1821), 2 B. & C. 024; Oivm v. Routh 
(1854), 14 0. B. 327, whore it seems to have been considered that the value 
was to be taken at the date of tlio trial iudependoiitly of any question whether 
the shares had risen. 

Hi) Sanders v. Kentish (1790), 8 Teim Hop. 162. 

(Z) Vorrest v. Elwes (1799), 4 Vos, 492. 

hn) M' Arthur v. Scafortk {Lord) (1810), 2 T.iunt. 257 ; Simmons v. London 
•hnnt Stock Rank, [1891 J 1 Ch. 284, 0. A. But see Archer v. Williams (1846). 2 
i\irA& Kir. 26, where the action was in detiaue for scrip and the market value 
of the scrip had diminished, uiid it was suggested that the plaintiff was entitled 
^1 the highest value of the scrip between the date of detention and the date of 
tjjul ; Michael v. Hait, [19021 1 K, B. 482, C. A. 

(n) Sale of Goods Act, 1893 (56 & 57 Vict. c. 71), b. 61 ; Startup v. Cortazxi 
(1835), 2 Cr. M. & B. 166 ; Jesling v. Irvine (1861), 6 H. & N. 512 ; Willtams 
V, lieyndda (1865), 6 B. & S. 495 ; Tredegar Iron and Coal Co. v. Gielgud (1883), 
t.'ub. & El. 27 ; Valpy v. OaJtley (1851), 10 Q. B. 941 ; Qainsford v. Carroll, 
k 'pra; Tetersony. Ayre{\%b'i), 13 C. B. 353; Banow v. Arnaud (1846), 8 Q. B. 
i>95, 609 ; Dunkirk Colliery Co. v. Leier (1878), 9 C'h. D. *20, 0. A. ; and see BraJy 
V. Oastler {lf^)i 3 H. & 0. 112, and title Sale of Goods. As to action for 
ennversiou, see p. 344, post. 

(o) Tredegar Iron and Coal Co. y. Giilgud, supra. 

(p) Stroud V. Austin <& Co. (1883), Cab. & El. 119 ; and see France v. Oaudet 
(1871), L. B. 6 Q. B. 199, which was an action for conversion, but the same 
principle was aijplied. 

(j) Stroud y.Atistiv <fc Co., supra; France v. Oaxidet, supra. 
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Sect. 2. If in the absence of a market for the particular kind of goods 
In Contract, purchased, which the seller has failed to deliver, the buyer, in order 
to avert greater loss, buys goods in substitution, which are the 
nearest thereto in price and quality, he is entitled to damages in 
respect of his additional expense in doing so(?‘)- 

D 0 I 07 m eii. If the seller delays delivery beyond the iiino fixed for it, or 

Ueiiver/. jg lieyoiid a reasonable time, the rule is similar ; 

the buyer is entitled to the difieronce between the value of the goods 
when actually delivered and the value which they would have had if 
delivered at the proper time( 6 ‘), and it would seem that loss of 
profit on rc.salo may bo taken into account as naturally flowing 
from the breach, if the goods aro such as aro ordinarily purchased 
for resale (0. Where the seller delays delivery of a chattel 
intended by the bu 3 er for uso in his own business, the loss of its 
value to the buyer maj^ bo estimated by calculating the profits 
vliidi might have been oarned by the chattel during the period of 
delay (a). 

AVliero tho buyer postpono.s delivery at the seller’s request and 
the seller fails to deliver at the later date agreed upon, the measure 
of damages is the diflV.rcnce between the contract price and the 
marKet ]M'ice at such later date, ni' hough the price \\as then 
greater than at tho dale oiiginally lixfu for delivery (f>). 

When pric« 612. In llio eases thus far considered the price of the goods had 
not boon p.nd when tho failure to deliver occurred (c). When goods 
‘ aro paid for at tho time of tho })urc]msc and the seller fails to 

deliver them, ibe measure of damages is tlio value of tho goods at 
the time of the tiial 

(r) Jliude V. Ui/dtll (1S75), L. R. 10 Q. H. 265. 
m Itonita v. Jlutihinson (1865), 18 0. B. (n. p.) ‘t 15. 

h) J bid. In this ca (30 tlio dofoiulant know that tJio ])l.niitilf was buyiijg in 
order to soil to ii coiUiiiontal imiolia''Or, though ho did know who was the 
pnrehuBor on tho t* riiis of the contru'd. Tlio case may tliciofoio bo icgardod as 
one in which the dolondant hud notice of ejiuuial ciroumstaucos. 

(a) Fktdier v, Toi/lciir (lvS55), 17 0. B. 21 

16) Oj!e V. ra/i<5 ( Ah W) (1868), L. R. 8 Q. B. 272, Rx. C’h. 

(r) 111 ttio case of I'itartuj) v. Cosltnzt (1885'', 2 Cr. kl. & R. 165, tho p.’ 0 had 
boon paid at tho time of tlio piiuhaso, but the puicbiiso-ii.oiiey witli iuhaost 
had becMi ictnrnod to tho biner ufb'r bii’ach ; and lu Ih//';/ v. Oa/dey (1851), 
16 Q. B. (1-11, pavinciit find boon made by bill, but the bill halt been di&honoured 
bofoie tlin (lute lor dohvory. 

^d) h’/liotv. llnqbca (isi>8), 3 F. & F. 887. According to tho head-note in 
thibrepoit tho d!iiM.i<’bsi awaidod wio “tho highe-st prno attained up to tho 
ditto ortiial.” Tho value -of gooil.'j of tho same kind and quality as those 
pin-chascd had in fact continucui.siy ri?('n up to the d.ilo of trial, hut tho 
judgmout sliouB that it was tho mnikot piioo on tho day of tnal which 
ull'oided tlio ineusiiio of damages, and tho ciioum.'itaTico that such piice was 
tlio liigho,si which hud been loacln'd h-inco tho bioach was not uiatonal. Coiuparo 
tlio rule us to diiiiiagOP foi failuio to rciduco sUick (wo p. 888, n///t), m wliicli 
ciflo it i'» now clt'ui that tlic amount lob* aam-d' d 1.3 tJiomaiket juice at tho day 
of tn’al. ,Sco nlp<» /inhnisnn v. Ihimat'cv) (186-1), 10 J., 'J\ 110. F. (3., v\hore tho 
plaintiff was ontitlcil undm stituto to a grant of land in a colony, and the grant 
was rofu'^ed, and tho plaintitf, proceoding by petition of right, was awarded as 
compensation tho value at tho date of trial of land situatoa in the part of the 
colony in which liko grniiN were made. Tu this caso the plaintilf, having 
rendered services which entitled him to a grunt of land, was in the position vf a 
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613. Where after a sale of goods tho buyer refuses to accept the 
goods, if the property iu them has passed to the buyer, the seller 
may recover the agreed price uotwithatandiiig that there has been 
no delivery (r). The seller may also at his option sue for breach of 
the contract, in which case the measure of damages is the difference 
between the contract price and the niaiket price at the date when 
the goods ought to have been accepted (/), and if tho property has 
not passed to tho buyer, this is the only remedy of tho seller. 
If tliere is no market for tho goods the seller is entitled to 
recover tho full amount of damage actually sustained (^), or in 
other words such an amount as would j)laco him in the same 
position as if delivery had been accepred (//). 

614. "Where the buyer renounces his contract the seller need not 
^\ait until the time for delivery or complete delivery lias arrived, 
hut mav suo at once(t). If ho docs so tho damages must still he 
assessed with refcroiici' to tlio date when delivery should have 
been accepted, even though that date has not arrived when the 
trial takes place (/•). 

Whore the seller has delayed delivery at tho request of ilm 
buyer, and after such delay tlie buyer refuses to accept tho goods, 
tho seller is entitled to have damages assessed with refcrouco 
to tlie market pneo at a reasonable lime after tho request to 
Withhold del.veiy (/). 

615. Tho seller is hound in all cases to take any reasonable steps 
which are open to liim to reduce his loss(m), and if it is shown 
that upon tho occurrence of tho breach the seller inigld have 
gone into tlie market and sold to hotter advnntugc tiian he 
could have done by wailing until the contract date tor delivery, 
his damages may, it scorns, bo reduced accordingly (//). 


jturchasor Avho, lui\ing paid the piico of a chattel, has boon rofused delivf'ry of it, 
aud not in that of an onhuary pui chaser of land (m'o p. Tho court 

in uwaiding damages u^owcdly followed the analogj' of aetiona for failure to 
redeliver stock. In lh:s case again tho land in tho Mcniity in which Iho giant 
should have been made had eoutinuouely lison in value, and Loid C'Jiiii.MsroiiD, 
L.C., iu his judgment seoiiis to assort that the claimant was entitled to tlie 
“highest value of tho land’'; but tho actual decision vras tliut ho was entitled 
to the value at tho date of trial. Where tho bu>er has Buffered no loss by tho 
solid 'fl failuio to delivor, he is of course entitled only to nominal damages 
[Unjifha Y. l*erry (1859), 1 E. & E. C80). 

(e) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), a, 49. 

(/) Ihid., 8. 60 ; Maclean v. Dim 71 (1828), 4 Bing. 722 ; Bvorrmn v. Na^h (1829), 
0 B. & 0. 146. 

{g) Dunkirk Colliery Co. v. Lever (1879), 41 L. T. 633, 0. A. 

(A) Cort V. Amhergnte, Noiiingham and Boston and Eastern Junction Bail, Co. 
(1851), 20 L. J. (q. b.) 460. 

(f) Ibid. 

\k) Frost V. iTmf/Ai (1872), L. B. 7Exch. Ill, 112, 114, Ex. Ch.; Braithwaiter. 
Foreign Hardwood Co., [1905] 2 K B. 543, 0. A. 

(i) Hickman v. Haynes (1875), L. 11. 10 0. P. 698. 

(m) Frost v. Knight, supra ; Dunkirk Colliery Co. v. Lever, supra. 

(n) Wilson v. Jlicks (1857], 26 L. J. (EX.) 242 ; Nickoll and Knight v. JsAton, 
Edridge A Co., [1901] 2 K. B. 126, 0. A., mr Vatjqhan Williams, L.J., at 
p. 138 ; Both A Co. v. Taysen, Townsend A Co. n896), 1 Com. Oaa. 306. But on 
the other hand it has been held that if the plaintiff so going into the market 
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616. Where goods have been returned because they are not in 
accordance with a condition as to quality and the price has been 
paid the purchaser may recover the price with expenses incidental 
to the receipt and return of the goods (o) ; if the price has not been 
paid the damages arc only nominal. 

When the goods have not been returned tho measure of damages 
is primd facie the difference between tho value of the goods at the 
time of delivery to tho buyer and the value they would have 
had if they had answered lo tho warranty (p). 

617. ^i’he fact that the buyer has set up the breach of warranty in 
diminution or extinction of the price does not prevent him from 
maintaining a further action for the same breach of warranty if he 
has incurred further damage. The damages recoverable are, liow- 
ever, limited lo such as he was unable to set up and could not 
have recovered in the previous action (q). 

The value to the buyer may be estimated at tho difference 
between the price which ho could actually obtain on sale of the 
inferior goods and the price which he could have obtained if they 
had answered to warranty (r). Whore tho goods have been resold 
by the buyer before he discovered tho broach of warranty, tho 
price at which he so resold them nia\ be shown in cvidcnco for 
the purpose of assisting the jury in estimating w'hat tlio 
goods would liave been worth if they liad been equal to 
warranty (s). 

A commission agent is not in the so, mo position as a seller 
selling with a warranty, and if ho consigns goods lo his principal 
which are not of the doscriplion ordered Iho measure of damages 
is not the difference in value between tlie goods ordered and those 
delivered, but the loss actually sustained by the principal (t). 

618. There is an implied warranty that a chattel sold is reasonably 
fit (u) for the purpose for which it is obviously intended to be used, 

beforo the contract date for delivery should soil less advantageously than ho 
might have done if he Imd waited, he would do so at his own risk {Brown v. 
Muller {\^T1), L. E. 7 Hxch. 319, 322; and see al8o7?(;;rr v. Johnson (1873^ 
L. E. 8 0, P. 1G7). ^Vhere there is no difference between tho contra I prico 
and the market price as to date when delivery should have boon accepted, or if 
the difference has heon to tho benefit of the seller, only nomiTial damages can bo 
recovered {Valpy v. Oakley (1861), 10 Q. E. 911; OrifUhs y. Tetry (1859), 1 
E. & E. 680). 

(o) Casxvell v. Coare (1809), 1 Taunt. 5C6; Heilbutty. Hickson (1S72), L. E. 7 

0. P. 438. 

(p) Sale of Goods Act, 1893 (66 & 57 Vicf. c. 71), s. 63(2). 

(y) Ihid.y 8. 63 (4) ; Mond^l v. Sled (1811), 8 M. W. 868 ; Rtyye v. Burlidye 
(1846), 16 M. & W. 698. The buyer is never obliged to set up the breach of 
warranty in diminution or oxtiuction of tho price. Eofore tho Statutes of Set-off 
he could not have done so. Sinco thoso statutes he has an option ; if sued ho 
may pay the fuE price and bring a 8op.arato action for tho breach of warranty 
(Davu V. Hedges (1871), L. E. 6 Q. B. 687}. 

(r) Jones v. Just (1868), L. E. 3 Q. B. 197 ; Curtis v. Hannay (1800), 3 Esp. 
82 ; Lod&r y. Kdcull (1867), 3 0. B. (n. s.) 128. 

(«) Clare v. Maynard (1837), 6 Ad. & El. 619, 623, n. 

it) Cassahoglou v. Oihhs (1883), 11 Q. B. D. 797, 0. A. ; Chr. Salvesen d> Co. v. 
Rmeri AktieholagH Nordstjernan, [1906] A. G. 302. 

(fi) As to the meaning of ** reasonably fit,” see StrongUharm y. North 
l^deds Iron and JSted Co., Ltd. (1906), 21 T. L. B. 367, 0. A. 
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aiul in such cases, without resort to the doctrine of special circum- 
gtances within the contemplation of the parties, the seller is liable 
for all consequences which directly follow from the unfitness of the 
chattel (a). 

619. Where goods commonly intended for resale are sold with a 
warranty it is to be anticipated that the buyer will resell with the 
game warranty, and any damages which the buyer has become 
liable to pay to his sub-purchasers through breach of his warranty 
to tlrem may be recovered by the buyer from the seller as damages 
naturally flowing from the wrongful act of the latter (t), 

620. When upon a contract for the sale of land the purchaser 
refuses to complete, the measure of damages is the injury sustained 


(a) Jackson y, JVaUon Sons, [1909] 2 K. B. 193, 0. A., where there was an im- 
warranty that certain tinned aalmou was fit for food, and the plamtiifs wife 
partook of it and diod from its nfiect, and it was hold that the plaintiff was 
ontitlod to recover damages for tho loss of his wifo’s services (the death of the 
wife not being an ossoiitial part of the canso of action) as tho natural and 
probable cause of tho breach of warranty ; Holden y. Bostoch Co, (1902), 18 
T. L. B. 317, G. A., where blowing sugar containing a poisonous sub&tanco was 
sold to brewers, and tho latter were held entitled to recover the cost of making beer 
in substitution for that spoiled, tho value of tlie stock spoiled at the ordinary 
market price, and the cost of advertising that they had changed their browing 
materials ; Bostoch & Co,, TAd, y, Nicholson & Sotis, Ltd., [1904] 1 K. B. 725, whore 
the defendants in their turn sued tho manufacturers who had supplied them with 
the materials from which tho browing sugar was composed and wore held entitled 
to recover the price of such materials, the valno of tlioir goods which had boon 
spoilt thereby, but not for loss of business reputation, or for the damages which had 
])oon recovered flora them by the brewers (see as to this note {h), infra) ; ITVen 
v. //olf, [1903] 1 K. B, 610, C. A., whoro the plaintitf was made ill by arsenic 
contained in beor bought from tho defendant, a publican; Clarke y. Army 
and Navy Co-operative Society, [1903] 1 K. B. 155, 0. A. (goods dangerous to 
the knowledge of the sollor, no warning given to tho buyer); Preist v. 
Last, [1903] 2 K, B. 148, 0. A. (injury caused by bursting of indiarnbbor 
hot- water ^ttle); Frost v. Aylesbury Dairy Go,, [1905] 1 K. B. 60S, 0. A. 

! typhoid fever germs in milk); Smti/i v. Green (1875), 1 0. P. J). 92, 96 
cows warranted free from disease, in fact sufforiiig from foot and mouth 
lisoaso ; damages recovered for loss of other cows which were infected ; there 
was a special finding that the d(jfou(lant knew that the cows would be placed 
amongst other cows, but this seems to have been unnecessary ; compare 
H'ardT v. J/obbs (1878), 4 App. Cas. 13, where there was an express refusal 
to warrant swine as free from disease, and tho swine were in fact diseased 
and infected other swine, and it was held that damages for tho loss of tho 
latter could not be recovered) ; Borradaile v. Brunton (1818), 8 Taunt 535 
(breaking of unfit chain, damages for loss of anchor held thereby) ; Itandall 
V. Newson (1877), 2 Q. B. D. 102, 0, A. (breaking a carriage pole, damages for 
injury to horses) ; Mowbray v. Merryweather, [1895] 2 Q. B. 640, 0. A. (defective 
chain injuring plaintiff’s workman who recovered damages from plaintiff) ; Smith 
V. Johnson (1899), 16 T. L. E. 179 (wall built with defective lime condemned by 
local authority ; damages against vendor of lime for cost of pulling down and 
rebuilding, and for loss of ground- rent during time lost). But soo Fitzgerald v. 
Leonard (1893), 32 L. E. Ir. 075. See Sale of Goods Act, 1893 (56 & 57 Viet, 
c. 71), 8. 14 (1), (2). 

(6) Bandall v. Boper (185S), B. B. & E. 84 ; Jlammond tfe Go. v. Bussey (1887), 20 
Q. B. D. 79, 0. A. In BostoaeA Co., Ltd. v. Nicholson Sons, Ltd., snpra, it was 
not the article which the defendants hod supplied to the plaintiffs which the 
latter had in turn supplied to tho brewers, but a now substance manufactured 
by means of that artide ; hence in that case the warranty to the sub-purchasers 
was not the same wamuty as that of the plaintiffs to the defendants. 
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by tlio vendor (c), and if the vendor has resold the land at a lower 
price, the difference in price as well as the expenses occasioned by 
the resale may be recovered as damages naturally resulting from 
the breach (d). 

Where upon a contract for Iho sale of land the vendor fails to 
convoy through defect of title, the vendee is entitled to the return of 
the deposit with interest, together with expenses \\hich have been 
incurred in investigation of title (c). 

Such daningea are commonly all that naturally result frorq the 
breach, for a contract for the sale of land is made subject to the 
implied condition that the vendor is able to make out a good title. 
If the purchaser has incurred expenses in raising the purchase- 
money, or in i)reparing the conveyance, or in surveying the estate (/), 
or has entered into contracts for the resale of the property {g) before 
he has ascertained whether iho vendor can make out a good title, 
damages for such expenses or for loss of profit upon such resale are 
not the natural consequences of the breach, and cannot be recovered 
in an action in respect of it. If, however, the defendant knew that 
he had no title and was guilty of fraud, such damages may be 
recovered in an action for fraud (/t). 

621. The measuvo of damages in act, eiis against carriers for the 
loss of goods, or for delay in delivery, or for negligence, is dealt 
with elsei whore (<)• 

622. Whoro a manufacturer is employed to oxocuto w^ork upon a 
chatkl and fails to complete such work wutbin the time limited by 
the contract, or if no timo is limited tlioreby, witliin a reasonable 
time, tlie plaintiff is entitled to recover the loss w-hicli ho has directly 
sustained by the delay, together with any expense he has reasonably 
incurred in minimising such loss. Tlius, where delay occurs in 
executing repairs to a ship, the owners are entitled to the net 
prolits which the ship “might have been reasonably expected to 
earn ” during the i)oriod of delay {k). Similarly wheie delay occurs 
through repairs having been improperly executed to a ship, the 
owner may recover the loss sustained by him by the detention of 
the vessel whilst such repairs .ire made good (Q. And wliero day 


e Laird v. Pim (1841), 7 M. W. 474. 

I Noble V. Ntlwardta (1877), 5 Oh, I). 378, 0. A.; ami see title Sa.le op Land. 
De Jkrmles v. 11 (1812), 3 Camp. 2f58; Walker v. Moore (1829), 10 

H. & 0. 416; Hodijee y. Litchfield {Earl) (1835), I Ding. (n. o.) 492; Orme v, 
Broughton (1H34), 10 Bing. .533. 

(/) Ilodgeav. Litrh field {Ecttl), supra; FlansHpY. Padwiek (1S50), li Exch. 615; 
Jarmain v. Ngchton (1831), 5 0. & I*. 172. 

(i^ Fhircau y. Thornlnll (1776), 2 Win. Dl. 1078 ; Bain v. Folhergill (1874), 
L. E. 7 n. L. 168; Oas Light and (Joke Co. v. I'owae (1887), 35 Cli. D. 619; 
Bowe V. London School Board (1887), 3G Cli. D. 619 ; Morgan v. Rnaaell Sona, 
11909] 1 K. B. 357. See title Sale op Land. Tho rule as to the granting of 
feasoholrls is difForent; see Bobinaon y. Harman (1848), 1 Exoh. 860; and title 
Landlord and Tenant. 

{h) Ibid. 

ji) See title Oarriers, Vol. IT., pp. 17 et aeq. 

(k) Be Trent and Humber Co.^ Ex parte Cambrian Steam Packet Co. (1868), 
4 Uh. App. 112, 117 ; Watera v. Towera (1863), 8 Exch. 401. 

(/) Wdson V. QenmU Iron Screw Collier (Jo, (1877), 47 L. J, (q. b.) 239, 
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occurs in ox^^ciiting repairs to a Ihresliing mad line, damages may 
l/c recovered for the deterioration of the plaintiff’s wheat by rain, 
Hid for the expense of stacking the wlieat and drying it(»i). 

623 . Where there has been a breach of a covenant to build a 
^vall, but it appears that, by reason of particular circumstances, 
tlie value of the plaintiff’s land has not been decreased by tlie 
non-erection of the wall to anything like the cost of building the 
\Aall* the true measure of damages is not the cost of building 
the wall, but the pecuniary amount of the difference between the 
position of the plaintiff ni)on the breach and what it would have 
b('en if tlio contract had been performed (a). 

624 . In actions for wrongful dismissal the plaintiff may recover 
the wages for the whole unexpirod period of service, including 
wages due at tlio dale of dismissal (o); but if ho has obtained or 
might have obtained other occupation at an equal salary, this is 
to be taken into account (p). He cannot recover commission on 
lousiness that he might havo received iluriug tho omi^loj^ment, if 
that business depended on tho will of his master (f/). 

In the case of menial servants, there is a customary right for tho 
master to terminate the engagement by giving a calendar month’s 
notice or paying a calendar month’s wag(3S (/)» mid in an action for 
wrongful dismissal the damages are fixed at one month’s w'ages (.v), 

625 . In an action brought by a landlord during the continuance 
of a lease for breach of covenant to repair, the measure of damages is 
the extent to which the marketable valuo of the reversion is injured, 
and if tlie lease has a very long time to run such injury is very 
slight (a). When the action is brought at the cud of the term the 


where the amount awarded for tlie poiiod of dolny was ha'^ed on tho average 
oarnmga of the vovsd. And sco Waftrs v. Tonura (ISulJ), 8 IJxeh. 401, whoio it 
was held that whilst damages could not bo rocovnred in rospect of loss of 
profit on specifio couliacts outorod into by the plamtiir.s, such contracts might 
bo considered in arriving at tho amount of profit which might rea»soiiably have 
been expected to be oariiod but foi tho delay. 

(w) Smeed y. Foord {1859), 1 P. & K. 002. But tho plaintiff could not recover 
in respect of the fall in the maikct price of wheat during tho period of delay 
(tbid.f per Loid Oamfjiell, at p. COS; Iladlaj v. Uaxendale (1804), 0 KxcK 
a41). 

f Wigsell V. School for Indigent Blind (1882), 8 Q. B. I>. 357. 

Goodman v. Bocot/e {1850), 16 Q. B. 676; II»< hster y. Dr hr Tour (1853), 
& B. 678 ; Froet v. Knight (1872), L. E. 7 Exch. Ill, Ex. Ch. ; Brace v. 
ValdcrAmb'] 2 Q. B.2253, 0. A. 

(p) y. Explosives Co, (1837), 19 Q. B. D. 264, 0. A.; Brace y. Galder, 
supra. As to tho effect of unfounded charges of misconduct, see note (2), on 
p. 307, ante; and soe, generally, title Master and Servant. 

(o) Re English and Scottish Marine Imnrance Co., Ex parte Maclure (1870), 
6 Gh. App. 737; Turner y. Ooldsmith, [1891] 1 Q. B. 644, 0. A. 

(r) Fawcett v. Cash (1834), 6 B. & Ad. 904. 

{s) Fewings v. Tisdal (1847), 1 Exch. 295 ; French v. BrooTces ^1830), 6 Bing. 
864. Nothing can be recovered in respect of loss of board during the month ; 
see Wvnstone y. Linn (1823), 1 B. & 0. 460, per Holroyd, J., at p. 469 ; Gordon 
V. Potter (1869), 1 E. & F. 644. Se also title Custom and Usages, p. 288, ante. 

(o) Mills V. East London Union (1872), L.E. 8 0. P, 79; Williams v. Williams 
(1874), li. R. 9 0. P. 659; Joyner v. Weeks, [1891] 2 Q. B. 31 ; Henderson v. 
Thwn, [1893] 2 Q. B. 164. 
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measure of damages is such an amount as will suffice to put the 
premises in such repair as is required by the covenant (b). 

Sect. 3 . — In Tort. 

626. In actions of tort as in actions of contract the principle 
applies that such damages only aro recoverable as are the natural 
and probable result of the acts complained of (c). 

liules for the computation of damages in accordance with thin 
principle have been laid down in actions of trespass to land or 
goods, in actions of conversion, and in some other cases (d). In 
cases of injury to property by reason of negligence, or nuisance, or 
misrepresentation, although damages may usually be ascertained 
with approximate precision by reference to the general principle, there 
aro few rules to aid the court in the application of that principle (e). 

In actions of defamation, malicious prosecution, false imprison- 
ment, assault, and other injuries to the person or character, although 
the rule remains that only such damages are recoverable as 
naturally How from the wrongful act, there is no method of measur- 
ing the money value of such injuries, and the only limit to the 
damages to bo awarded is that tln'^y must be reasonable in 
amount (/). And not only in actions o. the class just referred to, 
hut in all actions of tort, whether to the property, or the person, or 
the reputation, damages may be indefinitely enhanced by reason 
of the maheious, or insulting, or oppressive conduct of the defen- 
dant (ff). When the gist of the action is malice on the part of the 
defendant, evidence may be given of actual or express malice upon 
his part for the purpose of aggravating the damages (/<)• 

627. Where by Iho trespass of the defendant the plaintilT has 
been ^\ holly deprived of liis land, ho is to bo compensated 
according to the value of his interest (n), and if ho is a freeholder 


(i) JVocd/wifse v. Walker (1880), b Q, B. D. 40 408 ; WhUhartiy. Kershaio 
(1886), 16 Q. B. D. 613, 616, C. A; Jounvr v. TlWrt, [1891], 2 Q. B. 31 ; and 
tseo title Landloiid ajjd Tenant. As to breach of promise of mairiage, see 
p. 833, ante. 

(c) The Aryirdino {IBSa), 13 P. IJ. 191, C. A , per Lord Esin. a, M.R , at p. 199. 
In torta “English law only permits the rccovfry of such daiuatios as aro produced 
immediately and naturally by tlio act coraploiuod of {ibid., per JIowen, L.J., 
at p. 200). According to Bowen, L.J., tlio second ]iart of the rule in lla'lley v. 
Saxendale (1854), 9 Exch. 341, does not apply to torts; compare p. 317, ante. 

(d) See infra. 

S e) See p. 331, ante, 

/) See p. 306, ante. 

g) Scare v. Lyoris (1818), 2 Stark 317 ; Peareonv. LemaUre (1813), 5 Man. & G. 
700; Warwick Y. Foidkes (1844), 12 M, & W. 507; Merest v. Harvey (1814), 5 
Taunt. 442; Baijliea v. Fidier (1830), 7 Bing. 153; Davie v. Bromley Urban 
District Council (1903), 67 J. P. 275, 0. A. ; andsoo Ihleye v. JIaliJax Corporation 
(1907), 97 L. T. 278 ; compare p. 307, an/c. Queere, how far this is the case in 
inversion or detinue. Danui^s may be awarded in respect of malice or insult 
in the taking of goods, but this is recoverable in tiespass. In conversion and 
detinue the gist of the action is not the taking but the retaining, and it seems 
doubtful whether damages have ever been awarded for malicious or oppressive 
conduct in retaining. 

Ui) Soo p. 346, poet. 

(it) Evelyn y, Baddish (1817), Holt (N. r.), 643; Johnstone y. Hall (1806), 2 
K. & J. 414. 
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entitled to possession, the damages will be the total selling value Sbot. 3. 
of the land (6). ^ ^ ^ In Tort. 

In respect of injuries done to the land by trespass the measure 
of damages is the depreciation in the selling value of the land (c), 
or in the selling value of the plaintiff’s interest in it(d), and 
not the amount required to put the premises in repair. Where 
the injury is caused by a nuisance, however, damages cannot be 
^dven in respect of the depreciation of the selling value of the 
land, but only in respect of the loss or inconvenience he has 
actually suffered, for the continuance of the nuisance constitutes 
a fresh cause of action for which damages may be recovered (e). 

A reversioner is only entitled to recover damages against a 
trespasser when his reversionary right has been injured, and 
this is only the case where the injury is permanent in its 
character (/). 

Where a trespass consists of a wrongful and unauthorised user 
of the plaintill’s land, the measure of damages is not tho 
depreciation in the valuo of the plaintiff’s land, or iho amount 
required to repair the injury which has been Huffered, but such 
reasonable payment in the nature of rent ns would have been . 
required for a licence to make such use of the plaintiff’s land 
during tho period whilst it was so used (/;). 

628. Tho rule that onlj' such damages arc recoverable as are the Agpravatioii 
natural and probable result of the wrongful act is somewhat 
obscured in its application to actions of trespass by the fact 
that the amount of damages in such an action may always bo 
indefinitely enhanced by evidence of malicious motive or violent 
and insulting conduct (/i) on the part of the defendant. Evidence of 
injuries which cannot be regarded as the natural result of the 
wrongful act may bo given in proof of the malice or violence 
of the deferiduut (/), and although damages cannot be given in 

(&} McArthur <t Co, v. Cornwall, [1892) A. C. 70. 

(f j Jonea v. Qooday (1841), 8 M. & W. 14(5 ; Jloshng v, PhtUips (1848), 3 lixch. 

108; Doddy. Holme (1831), 1 Ad. & El. 493; Hide v. Thornborough (1846), 2 
Car. & Kir. 260. 

{d) Jefferaon v. Jefferson (1683), 3 Lov. 130; Jtaser v. Qifford (1768), 4 Buit, 

2141 ; ilvelyn v. Raddxah (1817), Holt (n. r.), 643; Johmione v. Hall (1800), 2 
K. & J. 414. 

(e) linttishiU V. Heed (1856), 18 0. B. 690. 

(/) liaoder v. Taylor (1832), 4 11. & Ad. 72; Simpson v. Savage (1850), 1 C. II. 

(N. s.) 347 ; Mum ford v. Oxford, Worcester, and Wolverhampton Hail. Co. (1856), 

1 H. & N. 31 ; Tuyman v. Knowles (1853), 13 0. B. 222; all approved in linst 
V. Victoria Graving Dock Co. and London and St. Katharine Hock Co. (1887), 30 
Cli. D. 113, C. A., per Ltndley, L.J., at p. 130 ; and compare Tancred v. Allgood 

e , 4 H. & N. 438. But a reveraioner may recover damages against his ovirn 
for trespass in tho nature of waste, although the injury is not of a per- 
manent character, if it tends to weaken tho evidence of his title ( Young v. 

Spencer (1829), 10 B. & 0. 145). 

(g) Holmes v. WHaon (1839), 10 Ad. & El. 603, where the defendant used tho 
plaintiil’s land for tipping spoil ; Martin v. Forter f 1839), 6 M. & W. 362, 
where tho defendant carried minerals along the plaintiff^s land without his per- 
mission; and Bee FhUlipa y. Jlomfray (1871), 6 Oh. App. 770; J^on y. Vivian 
(1871), 6 Oh. App. 742. 

(h) Clark y. Newaam (1847), 1 Exch. 131 ; Merest v. Harvey (1814), 6 Taunt. 442. 

(») Huxley y. Berg (1815), 1 Stark, 98, where the action was for trespass in 
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sfot. 8. respect of tliose injuries as such, the jury may lalvO them into 

In Tort account in awarding damages for the trespass (./). 

Afjart from any qiic^tion of aggravation by re ison of the conduct 
of tho defendant damages whicli naturally flow from the trespass 
complained of may be recovered, notwithstanding that they might 
have formed tho subject-matter of n separate action. Thus, where 
the defendant’s disoasod cattle tr('s[)iiss on tho plaintiff's land, 
damages may be recovered in an aclion for such trespass in 
respect of injury to the idaintiffs cattlo by reason of infoctiou (/:). 

Jiut one trespass is not the natuial result of another, and if the 
defendant after hrcaldng and entering tho plaintiff’s land has then 
committed injury to his goods, this affords a separate ground of 
action and slioiild bn alleged as buch(/). And where the property 
of the owner of a building estate is injured by a Hood which is duo 
to tho wrongful act of tho defendant, no damages can bo recovered 
in respect of the prejndico against the locality by reason of the 
Hood and the consequent reduction in rental, for such prejudice is 
not the natural result of tho defendant’s wrongful act(w). 

Trespnss to 629. Inactions of trespass to goods -npartfrom punitive damages 
goods. which may he recovered for tho trospnrs in respect of tho manner 

of taking («)) tho measure of damngi's is tlio valno of tho goods 
if they havo been des(ro;y('d, or the extent to which they have been 
dej)rcciatcd if they still cxiai (o). 

Where goodh have been soizod by an ofiicer of the law in a place 
beyond tlie jurisdiction of tho conrl, I ho mcasui'o of damages is tho 
vholo value of liio goods seized, and not merely the amount of 
injury suslainrd (p). Where goods havo been wrongfully seized 
liy an olHcer of the law Ihe phiintill* may recover ns special 
damages any money which he has necessarily paid in order to 
recover them (q). 

630. In actions for wrongful distress for rent, where ihe distress 
was void ah iiutio, tho measure of damages is the actual value of 
tho goods seized villioiit deduction of tho rent due (/■). And this 
is tho case even though the goods seized are not the absolute 

broiiking into the pliuidiiT’s lumso, and cvidmoo was given I'.iat the plaint dPs 
wilo was 80 friglUoin'd that she In-cauio ill and died. (Jnare, however, ^\hetllO^ 
illnoss resulting I'roni fright niigh not now bo regarded as the iiulsnal coiifco- 
qiience of tho wioiii’fnl art, seo \V2.\ , aide) \ I h m (‘<nrdlG v. (1813), 2 

M. & y. 77, wlioro tho action was for tiospass or breaking into tho plaiutilf’s 
house and searching therein for stolen propeily, and evidence was given that 
tho plaiutilT was iujuied in her credit and believed by her neighbouis to be a 
receiver of stolen propeily. 

(y) See Davia v. liivinktf Urban District Council (lf)03), 67 J. I*. 275, C, A. 

(!•) Anderson v. Ihukton (1719), I Stra. 192. 

(/) Ibid.; Dennett v. AlUott (1787), 2 Toim Hop. 16(5 ; Pritchard v. Long 
(1812), 9 M. & W. 066. 

. (m) Itust V. VicU>ri(i Graving Dock Co. and London and St. Katharine Dock Co. 

(1887), 36 Ch. D. 113, 0. A. 
in) Soo p. 325, ante. 

\o) As to the mode of estimating the value of tho goods, the same principles 
apply as in tho case of trovci-, hco p. 3M, jjost. 
tp) Sowell V. Champion (1837), 0 Ad. & El. 407. 
uj) Keeney, Dtlke {laid), I Exch. 388; and see title Thespass. 

(r) Attack v. Bramwell (1863), 3 B. & S. 520. 


Wrongful 
disti css. 
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property of the i)laintiff, but are pledged with him as a pawn- 
ln*oker(s). But where dislrQS53 is made, inter aliaf of goods not 
distrainable by law, the landlord is a trespasser ab initio only as 
to such goods (/). 

In actions for excessive distress the plaintilT is entitled to damages 
for the loss he has sustained in having more goods than was 
necessary taken from him, and also for the inconvonionce which he 
lias suffered (^i). 

In actions for irregular distress the plaintiff can only recover in 
resp*ect of actual damage suffered. If no damage is proved he 
is not entitled to nominal damages (/>). 

631 . In all cases of trespass to goods special damages may be 
recovered if claimed, and if they flow directly from the WTongful 
acts (c), but the wrongdoer is not liable in respect of loss of credit 
resulting from the wrongful seizure (d) or for other indirect 
consequences (c). 

632 . AVhore the defendant has trcs]>aRsoJ on the plaintiff's 
underground property and carried away his minerals, the measure 
of damages varies according to iho circumstances under which tlio 
trespass was committed liy the \M’ongdoer. 

If the defendant \^a3 guilty of fraud or negligence the plaintiff is 
entitled to recover tbo valuo of the mineials at llio time they first 
became chattels — that is, their valuo at the pit's mouth — allowing for 
the cost of raising thorn to the surface ( /*). If the defendant acioil 
honestly and without negligence thoidaintiff is only entitled to the 
valuo of the minerals at the pit’s mouth after allowing for the cost 
of getting them as well as that of raising them to the surface (v). 

Damages may also ho recovered in i-ospect of any incidental 
trespass committed by tho defendant in the course of obtaining the 
plaintiff’s minerals, as for oxam])lo by distar])an(*o of iho surface of 
tho land (//), aiid if by reason of the molhod adopted hy the defen- 
dant of removing tho minerals the remaining minerals have boon 


(a) Siaire v. Lemh (lse-3), 18 C. H. (iV s.) 470. 
m Ilarvey v. FocoJe (18W), 11 Al. ic W. 740. 

(a) Waodcro/t v. Thompson (1681!), 8 f.ev. 18; Lynne v. MKody (1720), 2 Sfra. 
851. If no actual daiua^'o cim be proved, tho plaintiff must still bo iiwanlcd 
damngea for the incoiuonienco caused, aud J^ncli dumag'-'-' may bo Bub-jiuntiHl 
(Chandler v. Doidlon (I860), 3 IE. it 0. 553; and oco Idlo Jj\ndloiid 
Tenant). 

(J) llodyers v. rarlter (185G), 18 0. Jl. 112; Limis v. Tiuhton (1858), 31J, itN. 
116. Soo title Landloud and Tenant. 

(c) Poyvfer v. Ituchlcy (1833), 5 C. & P. b\2; Jiid(fjruy v. Hujford [Lord) 

Briykouse Cvryoudion^ 

{/)^ Marlin v. Porter (1839), 6 M. k W. 352; Wild v. Tlvlt (1812), 9 M. it W. 
672; Moryan v. Powell (1842), 3 Q. B. 278; and soe title Mines, Minerals 
AND QuAJIRIES. 

(a) TFood V. Morewood (1841), 3 Q. B. 440, n. ; Re United Mfrihyr Collieries Co. 
(1872), L. E. 15 Eq. 46; Job v. Poikm (1875), L. E. 20 Eq. 84 ; Ashton v. Stock 
(1877), 6 Oh. D. 719. As to tho measure of damages where no minerals are 
taken, flee Rileys v. Ualifaso Corporation (1907), 97 L. T. 278. 

(/*) Morfjan'f. Powtll, supra; Martin v. Poiiert supra; Wild y. //oW, supra. 
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Contereion. 


depreciated in value, such depreciation is to be regarded as flowing 
naturally from the wrongful act(t). 

633. In actions for conversion the measure of damages is 
ordinarily the value of the goods (k). This value is in most cases 
to be taken at the date of the conversion (1), but if the price of goods 
such as those which have been taken has risen, it seems that the 
value may be estimated as at the date of the trial (m). 

Where goods have been converted at some place other than their 
destination, their value may be at the invoice price together 'svith 
the freight paid (n), or at their selling price at the place of destina- 
tion, loss the freight (o). 

The value of a chattel which was converted whilst in an un- 
finished state is estimated by ascertaining what would have been 
its value in a complete state at the place where it was converted 
and deducting the amount which it would have cost to complete 
it(p). 

Whore the plaintiff is a bailee and the defendant is a mere 
stranger, the measure of damages is the entire value of the goods, 
even though in the particular circumstances of the case the bailee 
would not be responsible to the bailor for the loss of the goods {q)» 
Where the defendant is a bailor whose ri.jht of repossession has not 
accrued, the measure of damages is the plaintiff’s interest in the 
goods (r). 

Where the property in goods sold on credit has passed to a 
buyer but the goods are not delivered, and the seller converts them 
to his own use by reselling them, the measure of damages in an 
action by the first buyer against the seller is not the full value 
obtained for the goods on the resale, but only the difference botw'een 
the contract price of the goods and the market price at the date 
of conversion (5). As against a wrongdoer other than the seller or 


(l) Williams y. Baggett (1877), 46 L. J. (on.) 840. 

(fc) lirid V. Fairhanles 13 0. 15. G92; and cora2>aro Bavins y. London and 

South-Western Bail., [1900] 1 Q. B. 270. 

(/) J/rtrf.; Henderson v. Williams, [1896] 1 Q. B. 621 ; compare Stuwe y. 
Beiistead, [1909] 2 K. B. 415. 

(m) Greening v. Wdldnson (1825), 1 0. &, P. 025 (reforred and followed in 
Johnson V. Uonli (1883), 31 W. 11. 812, and apparently ovoiTuling Mercer -v. Jones 
(1813), 3 Camp. 477), wboro it wap said that thojuiy might give the value at tho 
date of tho conversion “or at any subsennent time," and the value was esthnatod 
ns nt tho date of llio trials but soo Reid v. Fairbanks, supra, per Mauls, J., at 
p. 728. 

(/i) Eiplankr. Nvtting 7 0. B. 797. 

(o) Morgan v. Powell (1842), 3 Q. B. 278 ; Burmah Trading Corporation, Ltd. v, 
Mirza Mahomed Ally Shcrozeeand the Burmah Co., Ltd.[\878), L. B. 6 Ind. App. 
130. 

{p) Reid V. FairbanJeSf supra. 

(7) Waters v. Monarch Lije and Fi?e Insurance Co. (1856), 25 L. J. (Q. B.) 102 ; 
The Winkfitid, [1002] P. 42, C. A., overruling Glaridge v. South Staffordshire 
* Tramway Co., [1892] 1 Q. B. 422. 

(r) Jinerly v. Kendall {1852), 17 Q. B. 937 ; Toms v. Wilson (1863), 4 B. & S. 
465, Ex. Ch. ; and compai’e Johnson v. Stear (1863), 15 0. B. (n. b.) 330. 

(«) Chinery v. Viall (I860), 5 H. & N. 288. If, however, goods have been 
dolivorod to a buyer, and the unpaid seller seizes them and the buyer sues him 
in trespass, tho latter is entitled to tlie full value of the goods without any 
deduction in respect of their price. The reason is said to bo that notwith- 
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anyone claiming under him the buyer may recover the full value of sbcw. 8. 
the goods notwithstanding that they are not paid for (t). In Tort 

Interest may be allowed in addition to the value of the goods at — 
the time of the conversion if the jury think fit (a). 

Where special damage beyond the value of the goods has been 
incurred, it may be recovered, if claimed, and if it was the natural 
and probable result of the wrongful act (b), 

634. In actions of detinue the judgment is usually for the Uetinas. 
retmn of the chattel detained or its value, together with nominal 
damages for its detention, but where the chattel detained has 
declined in value, as in the case of railway scrip where the market 

has fallen, damages in respect of this diminished value may bo 
given (o). 

635. In replevin, inasmuch as the goods which have been itopioTin. 
seized are restored to the plaintiff under the terms of the replevin 

bond, the measure of damages is, as a rule, only the costs of the 
replevin bond. But if the plaintiff has sufTered damage beyond such 
costs by reason of injury to the goods or in any other respect as a 
consequence of the defendant’s act, such damage, if it would be 
recoverable in an action of trespass, and if it is specially claimed,, 
maj be recovered in the action of replevin (</). If it is not so 
claimed it is not recoverable at all (e). 

636. In actions against a sheriff by a creditor for breach of his Action 

duty in, for instance, executing a writ of Ji, fa,, the measure of 
damages is the amount which could have been recovered if the * ’ 

sheriff had performed his duty (/). 

filauding Iho retaking? of tho goods tho buyer would still romaiu liable for the 
price {Otlfard v. Urtitan (1841;, 8 M. & W. 675). This would uow bo the subject 
of a counterclaim by the tollor against the buyer. 

(f) T'amer v. Ilardcastle (1862), 11 C. B. (n. s.) 683. 

ia) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 20. Whore the 
defendant dcclinos to prodiico the chattel which ho has converted it is to be 
presumed that it possesses tho highest value of a chattel of its species {Jr7no7t/ 

V. Jhlamirie (1722), 1 Smith, L. C., 11th ed., 356; Moriimer v. Vradock 1*2 

L. J. (o. P.) 166). In trover for title deeds the monsiire of damages is tho full 
value of the estate to which they lelato; but actions of this kind are treated as 
actions of detinue, and the judgment provides that upon the return of tho deeds 
the damages are to bo reduced to a nominal amount {Looaemorev. ]tad/<'Ui{lHl2), 

9 M. & W. 657, 659; Coomhe v. Hansom (1822), 1 l;ow. & Ry. (k. b.) 201). In 
trover the plaintiff can only recover the value of lixtures as chattels [Clarke v. 
flolford 2 Car. & Kir. 640 ; Thurston v. Charles (1005), 21 T. L. 11, 650 

(conversion of a letter and publication of contents) ; and see title Tkover and 
Conversion). 

(5) Bodley V. Reynolds (1846), 8 Q. B. 779 (convexsion of tools of trade, 
damages awarded for plaintiff being itrevented from working at his trade) ; 

Davis V. Oswell (1837), 7 C. & P. 804 (conversion of horse, damages aw.arded m 
respect of the hiiiiig of other horsoB) ; and see France v. Oaudet (1871 ., L. B. 6 
Q. B. 199, 205. 

(c) Will.ams V. Aichcr (1847), 5 C. B. 318 ; Serrao r. Foci (1885), 15 U. B. I>. 

.M9, C. A. But ns to tho timi> and inanuer in which tho value sliould he 
estimated see p. 333, aute. 

{d) Gihbsr. CVatfc.-i/miiA: (1873), L U. 8 0.1’ 401; Smith v. Euriyhf, 

W. N. 173. As to replevin generally, see title JJjsikess. 

(c) Gibbs V. Cruikshank, supra. 

If) Aireton v. Davis (1833), 9 Bing. 740; R. v, Essex {Sheriff) (1836), 1 

M. & W. 720 ; Crowder ?. Long (1828), 8 B. & C. 698 ; Ilcenan v. JCvans (1841), 

n 
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skot. 3. 037. In actions against a solicitor for negligence in the conduct 

In Tort, of an action, the measure of damages is the amount which the 

Action plaintiff might have recovered in such action if the solicitor had 

against exercised due diligence (o). 

•olicitor. 

Part V. — Pleading, Proof, and Assessment 

of Damages. 

Sect. 1 . — Pleading and Proof, 

Pleading 038, General damage (/t) need not bo specially pleadc'd (i), but 

damages. special damage {k) must be pleaded in order that the defendant may 

not be taken by surprise at the trial (/). 

The plaintiff is at liberty to plead any matter in aggravation of 
damages as to which he may give evidence at the trial (wt) ; but the 
dofoiidant cannot plead any matter in mitigation of damages, unless 
it constitutes a delonce {n), 

,3 Mun. & G. .M98; Auqustien v. CJiallis (1817). 1 EkcH. 279; Mullet v. Challis 
(l8ol), 10 Q,. 31. 239; Hobson v. Thclhmon (1S( /), 8 31. & S. 470. As to tho 
noccpsity of proving special damage in actions against sheriffs, see p. 347, post 
As to sliorilfs generullv. see title yiiEUiFFS and Dailiffs. 

{<]) Lee V. Ayrton (1792), J\'ak 0 , 1 01 ; Harrington v. Binna (1803), 3 P. & P. 042 ; 
and see (hdejroy v. Jay (1831), 7 Bing. 413. 

(/() Soo p. 303, ante. 

{%) lUx'rmnn v. NaJi (1820), 9 B. & 0. 145; Smith v. Thomm (1835), 2 Bing. 
(n. 0 .) 372. As to pleading genorally, seo title Pleading. 

(/c) See p. 304, ante. 

\l) liatdijfe V. Evans, [1892] 2 Q. B. 624, 0. A., per Bowen, L.J., at ii. 528; 
Bodley v. Jieynolds (1840), 8 (i. Jl. 779 ; JMvis v. Osuell (1837), 7 0. & P. 804; 
Fleming v. Hank of N<w Eailand, [1900] A. 0. 677, P. 0. ; compare Moon v. 
Jiaphael (1835), 2 Jling. (n. c.) 310, pn- Tjndal, C.J., at p. 316; Hartley v. 
Herring (1799), 8 Toim 3tcp. 130. 

(m) Millington v. Lorinq (1880), 0 Q. 13. D. 190, 0. A.; Applehy v. Franklin 
(1885), 17 (i. 31. 1). 93 ; WMtneij v. Moignard (1890), 24 Q. 13. D. 630. As to 
pleading in libel and alander cases, see title Idbel and Slander. 

^ in) IVood Y, Durham {Karl) (1888), 21 Q. B. D. 601. It is difficult to rooon- 
cile this case with those cited in note (w), supra. In Wood v. Durham (A' tW), 
supra, Manisit, J., says, atp. tiQb,i\xatra.Milltugton\. Loving, tnpra, tho matters 
alleged constituted a separate cause of action, but in the latter case Lord 
Set.ijoenb, L.O., at p. 194, expres&iy based the decision on the ground that tho 
words “ material facts ” (IL S. 0., Ord. 19, r. 4) include any facts that tho party 
pleading was entitled to prove at tho trial; and Bjiett, L.J., expressly says, at 
p. 103, thattho facts alleged were not necessary to establish tho cause of action. It 
is true ihdt B. S. 0., Ord. 19, r. 4, was altered at a date subsequent to Millington v. 
Loring, supra, by the addition of tho words “contain only”; but this does not 
affect Lora Selborne’s judgment, and tho decision was confirmed in Whitney y. 
Moignard, supra, after the alteration. Moreover, in Scott v. Sampson (1882), 8 
Q. B. 1). 491, tho court, whilst deciding that evidence of certain mattors going 
to damnges only was properly rejected, added as a further ground that the fact 
•that they had not been pleaded was sufficient to justify their rejection (seo at 
pp. 496, 607). ^ Wood v. Cox (1888), 4 T.L. E. 650, also supports this view. The 
only explanation of Wood v. Durham {Earl), supra, appears to be either that 
B. S. C., Ord. 21, r. 4, being a pai'ticular rule as to defences, overrides B. S. 0., 
Ord. 19, r. 4, in cases within it, or that the matter there sought to be pleaded 
would not have been admissihlo in evidence at all at the trial. The former 
explanation is that on which the decision appears to be based, but it it 
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When special damage is claimed it is necessary in the case of Sbot. i. 
breach of contract to show that, before the contract was made, Pleading 
the party sought to be charged had notice of the particular oircum- end Proof, 
stances, and that he accepted the contract with the special condition ot 
attached to it (o). In the case of tort(p), however, the doctrine that damage, 
the defendant must have had notice at the time he committed his 
wrongful act cannot in its nature be applied (g), though he may 
be held liable for what he ought, by the exercise of his reason, to 
have apprehended would be the result of his acts (r). 

639. Special damage must be proved before an action can be Special 
brought against a sheriff for breach of duty («), by (t) or against Oi) damage, 
executors for breach of promise of marriage to or by the deceased, 
against the owner of the substratum for withdrawal of support to 
the surface (a), or, in some cases (b), for slander (c). In these cases 
the character of the acts themselves which produce the damage, and 
the circumstances in which these acts are done, regulate the degree 
of certainty and particularity with which the damage done ought 

respectfully submitted that it is unsatisfactory. The decision, but not tho 
judgments, may possibly bo justified on tho latter ground. See further Manqena 
V. Wriyht (1909), 78 L. J. (q. b.) 879. As to giving notice of mattois on which 
a defondaiit in actions of libol or slander intends to rely in mitigation of 
damages, soo E. S. G., Old. 36, r. 37 ; and title Libel and Slandek. 

(o) Jfadleif V. Baxfndale (18o4), 9 Lxoh. 341 ; Great Wtsiern Rail. Co. v. 

Rtdmaijne (1866), 1j. 11. 1 0. i*. 329 ; Bntiah Columbia Haw-Mtll Co. v. Nettleship 
(1868), L. K. 3 0. P. 499, per Willbs, J., at p. 5U9; Horne v. Midland Rail. Co. 

(1873), L. K. 8 0. P. 131, Ex. Oh. ; Hydraulic Engineering Co. v. Mcliaffie (1878), 

4 Q. B. D. 670; Or6bert- liorgnie v. Hugent (1885), 15 Q. U. I). 85, 0. A., per 
Bkett, M.B., at p. 89 ; Hammond & Co. v. Rtmeg (1887), 20 Q. B. ]>. 79, C. A. ; 

Agiua t. Great Western Colliery Co.^ [1899] 1 Q. B. 413, 0. A. On this point seo 
further p. 313, ante. 

(p) The division of damages into “ general” and special” damage has been 
said to be more appropriate in cases of tort than in cases of contract {Stroma 
Bruka Actie Bolag v. llutchiuaon {John and Peter) ^ [1905] A. 0, b\b^per Lord 
Macnaghten, at pp. 525, 526). In tho case of conversion, whoro the special 
damage is not part of the actual present value of the thing converted, it has 
been suggested that there must bo notice of tho special facts, either express or 
implied from the circumstances of tho case {France v. 6'audf^ (1871), Ji. 11. 6 
Q. B. 199, per Meli.ob, J., at p. 206, citing Bodley v, Reynolda (1846), 8 Q. B. 

779; approved m Wood v. Bell (1856), 6 E. & B. 772). 

(o) See Sharp v. Powell (1872), L. 11. 7 0. P. 263; compare Clark v. Chamhera 
(1878), 3 Q. B. D. 327 ; McDowall v. Great Western Hail., [1902] 1 K. B. 618 ; 

[1903] 2 K. B. 331, 0. A. 

(r) See p. 317, ante. 

{a) Wylie v. Birch (1843), 4 Q. B. bG6,per Lord Denman, O.J., at p. 577 
citing Willtama v. Mostyn (1838), 4 M. & vV. 140; Stirnson v. Famham (1871), 

L. E. 7 Q. B. 176. As "to proofs generally, see title Evidence, and as to proof 
in particular cases, see litlus paasim. 

(t) Ohcmherlam v. Williamson (181^, 2 M. & S. 408. 

(it) Finlay v. Chimey (1888), 20 Q. B. D. 495, 0. A. 

(o) Harley Main Colliery Co. v. Mitrhdl (1886), 11 App. Gas. 127; Weat Leigh 
Cdlwry Co., Ltd. v. Tunnicliffe and Hampson, Ltd., [1908] A. 0. 27. 

(6) Por slander, see Thorley v. Kerry {Lord) (1812), 4 Taunt. 355, per Lord 
MansfteU), G.J., at pp. 365, 366 ; Foulger v. hewcomh (1867), L. E. 2 Exch. 

327; Watkin v. Hall (1868), L. E. 3 Q. 396, per Blackbueit, J., at p. 399; 

Slander of Women A(^, 1691 (54 & 65 Viet. c. 51); Booth v. Arnold, [1895] 1 
Q. B. 671, 0. A. ; and title IjIBBL and Slandek. 

(0 Hixon V. Smith (1860), 6 H. & N. 460 ; Miller v. Havid (1874), L. E. 9 
C.P. 118; Alexanders. Jenkins, [1892] 1 Q. B. 797, 0. A. ; Michael v. Spiers 
smd Pond, Ltd, (1909), 25 T. L. E. 740 ; see, generally, title Libel and SiiANDEit. 
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to be slated and proved (cl) ; and as much certainty and particularity 
is to be insisted on, both in pleading and in proof of damage, aa is 
reasonable having regard to the circumstances and to the nature 
of the acts themselves by which the damage is done (e). 

Sect. 2. — Assessment, 

Sub-Seot. 1 . — hi Oeneral. 

640 . Tn actions which proceed to trial in the ordinary course 
the assessment of damages is in the hands of the court, and when 
tbo action is tried by a jury such assessment is peculiarly the 
province of the jury (/) as being a question of fact which must be 
left to their decision (<7). 

In a case where liquidated damages (/i) are recoverable the court 
is not called upon to assess the damages, but must find for the 
agreed sum (i). If, however, the plaintiff docs not specifically claim 
the agreed sum, he will be deemed to be suing for unliquidated 
damages, and unless he gets leave to amend will only be entitled to 
recover an amount equivalent to the loss sustained (/c). 

Questions of law arising as to the assessment of damages are for 
the judge alone (Z), and it is the duty of a judge to direct a jury as 
to any rule of law which may affect thol. assessment and any rule 
aa to the measure of damage to bo awarded (m), since an omission 
so to do may render a new trial necessary (n). 

641 . If the statement of claim claims a specific sum as damages 
and the jury assess the damages at more than that amount the court 
has power to amend the claim on application so to do, and after 
such amendment may enter judgment for the larger sum (0). A 
judgment for the larger sum without amendment is irregular (p). 

01) Comparo llaHJnj v. Ihrrinq (1799), 8 Tonn Hop. 130. 

{i) JMchffe V. Kvans, [1892] 2 Q. B. 624, C. A., per Bowen, L J., at p. 532. 

{/) Jhvisy. Shepetone (1886), 11 App. Gas. 187, P. C. In practice a jndge alone 
ifl oflflu called on to assess damages even of an unliquidated kind, as, for 
lualanco, in non-juiy actions ifi tho ICiug’s Beach Division and in county 
courts. Jn tho G-hancery Division damages are assessed by a judge aloro, I'n 
Hiibstitutiou for an injunction. Sec also title Ijnjunciton. 

iff) In accordance \\ itli the maxim Ad qumtionem juris non respondent juratirrea ; 
uJ •jtu.vsUonevi facti non respondent judiccs, see II. v. St. Asaph {Dean) (1783), 21 
Mate Tr. 847, per Lord ^Mansfikt n, O.J., at p. 1039, and title JuRlKS. 

(//) See p. 304, anie. 

It) J.mjoe V. Veers (1708)', 4 Burr. 2226, 2229; Furrant y. Olmins (1820), 3 
B. A' Aid. 092; OrisiOe-y. Dolton (1827), 3 C. & P. 240. 

{/:) Iherst v. JIuisl (1849), 4 Kxch. 671. 

(/) 8ee, for instance, SainUr y. Ferijnson (1849), 7 0. B. 716, 727, where the 
question was as to penalty or liquidated damages. Similarly tho question of 
romoteno.ss of damage must nev<*r bo loft to a jury {Hobbs y. London and 
South U^estern Hail. (to. (1876), L. 11. 10 Q. B. Ill, per Beackbitrn, J, 
at p. 122) ; and comparo llamrnowl Co. v. Bussey (1887), 20 Q,. B. D. 79, C. A,, 

. per Lord Esheb, M.E., at p. 89). 

{tn) Hadley v. Buxendale (1854), 9 Exch. .341, per Aetiekson, B., at p. 354 ; 
2Jl<i/:e V. Midland Rail. Co. (1862), 18 Q. B. 93. 

{n) Ibid , ; especially when some Bubstantial wrong or miscarriage has been 
occasioned theieby (B. S. 0., Oid. 39, r. 6). 

{o) Chattell y. Daily il/atP’ Puhlishing Co. (1901), 18 T. L. 11. 165, C. A. 

^ (p) Ibid.; and eeoK.S. C., Ord. 28, r. 1 ; BeckeU v. Bec/cett and Jones, [1901] 

I*. 86, 
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Sub-Sect. 2. — Asmament in Default of A pi^eurance. or Vleadlng, 

642. Where a claim is for pecuniary damages and the defendant 
fails, or all the defendants, if more than one, fail to appear, the 
plaintiff is entitled to enter interlocutory judgment and to have the 
damages assessed on a writ of inquiry, but the court or a judge 
may order a statement of claim before assessment and may order 
the damages to be assessed in some other way (a) than by writ of 
inquiry {h). Where there are several defendants, and one or some, but 
no* all, make default of appearance, the jjlaintiff may sign inter- 
locutory judgment against tlie defendant or defendants who make 
default, but can only proceed to assessment in the above-mentioned 
manner before the trial of the action against the other defendants 
after an order to that effect, and if the action proceeds to trial may, 
by order on a summons, have his damages assessed in the same 
manner (c). A writ of inquiry is a writ directed to the sheriff of the 
county where the action would have been tried, reciting the inter- 
locutory judgment and commanding him to summon a jury and 
assess the damages (d). 

643. In every action in the King’s Dench Division in which it 
appears that the amount of damages sought to bo recovered is sub- 
stantially a matter of calculation the court may order such cal- 
culation to bo referred to a master (c) or official referee (/), who 
certifies or reports upon the order the amount of damogos found 
by him ig), 

644. Exactly similar provisions apply where a defendant makes 
default in delivery of defence and the plaintiff is entitled to enter 
interlocutory judgment {h). 

Sub-Sect, 3. — Hcvkw of Aeatsament. 

646. The assessment of damages may bo reviewed in certain cir- 
cumstances by the Court of Appeal on a motion for a new trial (i), 
and this right of review exists both where the action has proceeded 
to trial in the ordinary course and where damages liave been 
assessed by an under-sheriff’ and a jury {k). 

In reviewing the assessment of damages the discretion of tlie 


(o) Aa for instance before a master or official referee, infra, 
h) E. S. 0., Ord. 13, r. o. 
jej Ibid., T. G. 

(a) Ohitty’fl Archbold’s Practice, lltli ed., p. 1331; and see titles .Titries; 
SUEBIFFS AND BAILIFFS. 

(e) B. S. 0., Ord. 36, r. 57. Por the practice on such a reference, see title 
Paaoticb and Procedure. 

(/) Jkd., r. 67 a. 

(a) Ibid., r. 67. 

(h) R. S. 0., Old. 27, rr. 4, 6. 

(»■) Judicature Act, 1890 (53 & 54 Viet. c. 44), s. 1. As to procedure 
governing a new trial, see E. S. 0., Ord. 39, and title Practice and Pro- 
cedure. In an action before an official referee the motion lies to a divisional 
court (Oower v. Tobitt (1891), 39 W. R. 193). 

{k) William Radam'a Microbe Killer Co. v. Leuthtr, [1892] 1 Q. B. 85, 0. A. 
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Damages. 


Sect. 2. 
Assessment. 

Excessive 

damages. 


Inadequate 

damages. 


Reduction of 

damages. 


Court or Appeal is governed by the general rule that some 
substantial wrong or miscarriage of justice has been occasioned 
by the verdict complained of (1), 

646. Where the damages awarded by a jury are excessive a i^ew 
trial will be granted if the Court of Appeal, without imputing per- 
versity to the jury, comes to the conclusion, from the amount of 
damages and the other circumstances, that the jury must have taken 
into consideration matters which they ought not to have considered 
or have applied a wrong measure of damages (in). The mistake of the 
jury, caused either by misdirection as to the measure of damage (n), 
or by failing to consider right matters or considering wrong matters 
of damage (o), or by applying a wrong measure of damage^ although 
rightly directed as to the rule applicable (p), may be rectified by the 
Court of Appeal under this power (q), 

647. Under the same principles (?) the Court of Appeal can 
review the assessment of damages whore they are so small as to 
show that the jury must have omitted to take into consideration 
some of the elements of damage («) or have arrived at their verdict 
by a compromise (t), or that there has boon a mistake of law on 
the part of the judge or a miscalculation of figures by the jury (a). 

648. The Court of Appeal cannot, without the consent of both 
plaintiff and defendant, reduce the damages to such a sum as the 
court would consider not excessive, in lieu of ordering a new 
trial (5). 


(Z) R. S. C., Old. 39, r. 6; Bmy v. Ford, [189G] A. 0, 44 ; and see ibid., per 
Lord TTeuscuell, at p. 53. 

(to) Johnston v. Great Western Rail., [1904] 2 K. B. 250, 0. A., per Vatjohan 
Williams, L.J., at p. 258. This authority seems to have widened the rule laid 
down in Praed v. Qiaham (1889), 24 Q. B. 1). 53, 0. A, that the court must be of 
opinion that the amount is so large that no twelve men could reasonably have 
given it. The power of the Court of Appeal to review excossive damages seems 
tx> be of modern growth, and the law as laid down in Johnston v. Great Western 
Rail., supra, has superseded the old cases where the court has interfered or 
refused to interfere with the veniict of the jury. 

{ii) Uray v. Ford, supra; Hadley v. Baxendale (1854), 9 Kxch. 341; iJake 
V. Midland Rail, Co. (1852), 18 * 0. 3. 93; Knight v. Fgerton (1852), 7 
Bxch. 407. 

(o) Rowley y. London and North Western Rail, Co, (1873), L. R. 8 Exch. 221, 
Ex. Ch. 

Ip) Anderson v. Calvert (1908), 24 T. L. R. 399, 0. A 
{q) See' the cases cited in the three preceding notes. 

(r) See the preceding paragraph. 

(a) Phillips y. London and South Western Rail, Co. (1879), 5 0. B. D. 78, 0. A. ; 
compare Armytage v. ITaley (1843), 4 Q. B. 917. 

(t) Hall y, Poyser (l/)45), 13 M. & W. 600 ; Richards y. Ihse (1853), 9 Exch. 
218; Kelly y. Sherlock (1866), L. 11. 1 0. B. 686, per Mellob, J., at p. 695; 
Falvey y. Stanford (1874), L. R. 10 ^ B. 54. 

(a) Rendall y. Hayward (1839), 5 Bing. (n. 0.) 424; and see Forsdiko v. Stont 
(1868), L. R. 3 0. P. 607. 

(J) WaM y. Watt, [19051 A. 0. 115, oyerruling Belt y. Lawes (1884), 12 
Q. B. D. 356, 0. A., where me court with the plaintiff’s consent so rMuced the 
damages. The latter decision hod been frequently acted on by the Court of 
Appeal. 
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Part I. — Deeds. 

Sect. 1 . — Definition and Effect of a Deed, 

649. ^ A deed is an instrumeni: written on parchment or paper, 
expressing the intention or consent of some person or corporation 
named therein to make (otherwise than by way of testamentary 
disposition), confirm, or concur in some assurance of some interest 
ih property or of some legal or equitable right, title, or claim, or to 
undertake or enter into some obligation, duty, or agreement 
enforceable at law or in equity, or to do or concur in some other act 
affecting the legal relations or position of a party to the instrument 
or of some other person or corporation, sealed with the seal of the 
party so expressing such intention or consent, and delivered as such 
party’s act and deed to the person or corporation intended to be 
affected thereby (a). 

650. The effect of executing a deed is that the party, whose act 
and deed it is, is conclusively bound by the intention or consent 
expressed therein ; he is, as a rule, estopped from averring uikI 
proving by extrinsic evidence that the intention or consent so 
expressed was not in truth his intention or consent, or that there are 
reasons why he should not be obliged to give effect to tho intention 
or consent so expressed (b). This is equally the case whether the 
deed be expressed to operate as a conveyance of property or as a 
contract or otherwise (c). 

It follows, therefore, that, where a deed purports to make a 
gratuitous assurance of any property or right, or to express in the 
form of a contractual obligation a gratuitous promise, it is not open 
to the party who has so made the assurance or promise to aver or 
prove that he received nothing by way of consideration in return 
therefor, and the deed will take effect according to its terms 
notwithstanding the absence of any consideration {d). This is 

(a) Ooddard’i Cate (1584), 2 Co. Bep. 4 b, 5 a ; Co. Litt. 35 b, 171 b ; Spelmaii’s 
Glossary, tub voce Factum ; Les Termes de la Ley, sub voce Fait ; Shep. Touch. 
50, 51 ; 2 Bl. Com. 293—342 ; Brownr. Vatvser (1804), 4 East, o81 ; It. t. Faunt- 
leroy (1824), 2 Bing. 413, 423, 424, 428; Chanter ▼. Johntvn (1845), 14 M. & W. 
408; Hall v. Bainhridge (1848), 12 Q. B. 699; B. v, Morton (1873), L. JK. 3 
O. 0. B. 22, 27; Inland lievenue Commiteionert y. Aivfut (1869), 23 Q. B. D. 
579, 582, 0. A. 

(b) Littleton's Tenures, ss. 58, 693 ; Co. Litt. 45 a, 47 b, 352 a, 363 b ; I Blowd, 
308, 309; ff^he^dale’s Case (1604), 5 Co. Bep. 119 a; Style v. Hearing (1605), 
Cro, Jao. 73 ; 2 Bl. Com. 295, 446 ; Ooodtitle d. Edwards y. BaUey (1777), 2 Cowp. 
597; Webby. Austin (1844), 7 Man. & G. 701, 724 «< seq.; Harding Ambler 
(1888), 8 M. & W. 279 ; Doe d. Levy y. Horne (1842), 3 Q. B. 757, 760, 766; 
Xernsy. Wiekkam (1867), L. B. 2 H.L. 296 ; Hunter y. Walters (1871), 7 Oh. App. 
76 ; King v. Smith, [1900] 2 Ch. 425; Howatson y.*Webb, [19071 1 Ch. 537; 
affirmed [1908] 1 Ch. 1, 0. A. As to estoppel genorally, see title Estoppxl. 

(c) See the oases cited in the preyious note. 

id) Fitzherbei't, Grand Abridgment, tit. Barre, 37 ; Anon. (1563), Moore (k. b.), 
47, pi. 142; FinneVs Case (1602), 5 Co. Bep. 117 a, fl7 b; Co. Litt. 212 b; 
Edwards y. Wtehs (1677), 2 Mod. Bep. 259; Syicer y. Hayward (1700). 
Free. Oh. 114; Shubrick y. Saimond (1763), 3 Burr. 1637, 1639; Lofnas y, 
Wright (1833), 8 My. & K. 769; Bunn v. Quy (1803), 4 East, 190, 200; 
Irons V. Smallpieot (1819). 2 B. & Aid. 551, 554, per Abboet, O.J.; Wallit 
y. Day (1837), 2 M. & W. 273, per Paakb, B,, at p. 277 ; Clough v. Lambert 
(1889), 10 Sw. llii WaUonr. Father (1843), 6 Bear. ^88; and consider 
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necessary. 
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Sect. 1. 

Definition 
and Effect 
of a Deed, 

Promise in 
restraint of 
trade. 


©specially noteworthy in the cases of gratuitous promises expressed 
in a deed, because the law is that promises made otherwise than by 
deed are not enforceable unless given for valuable consideration (e). 

In one instance a promise made by deed is not^ enforceable 
unless it is made for valuable consideration, that is, where the 
act or forbearance agreed to be done or observed is in restraint of 
trade, but is not such as would of itself invalidate the promise for 
being in unreasonable restraint of trade (/). 


Turmr v. Vaughan (1707), 2 Wile. 339 ; Hill v. Spencer (17G7), 2 Amb. 64*1, 
830; Gray v. Mathias (1800), 5 Vos. 286; Nye v. Mo^fley (1826), 6 B. & C. 
133 ; Hail v. Palmer (1841), 3 Hare, 632 ; Re Stewart, Ex parte Pottinger 
(1878), 8 Ch. D. 621, C. A. ; Re Vallance, Vallance v. Blagden (1884), 26 Cb. D. 
353 ; Re Whitaker, Whitaker v. Palmer, [1901] 1 Oh. 9, 0. A. This effect of 
a deed has been explained by sa^ng that a deed imports a consideration on 
account of the solemnity with wliich it is executed, and this saying has been 
elevated into a rule of law (1 Plowd. 308, 309 ; Bacon, Beading upon the Statute of 
Uses; 2 HI. Com. 446; 1 honblauque, Troatiso of Equity, 342, n. ; 2Bonblanque, 
Treatise of Efjuity, 26). But the truth appears to be that the binding effect of a 
deed in constraining the parties thereto to the sti ict performance or observance 
of the terms exprec-sed therein, notwithstanding that they may have received 
notliing in return, is due to the importance attached in our early law to writing 
as a inode of proof of a man's intention or consent to make some assurance of 
property, or to be bound by some promise. In the Middle Ages, when most men 
were illiterate, peculiar solemnity attached to a written record of a man's inten- 
tion to make a gift of land or to pay a sum of money or perform some other 
act; and it was nold that, when a writing of this kind was produced, the person 
purporting to be bound thereby should be obliged to give effect to bis intention 
as expressed therein, unless he could show that the writing was forged, or that 
his consent llioreto liad been extorted by using force, causing fear, or practising 
fraud. In times soon after tho Norman conquest it was considered that a writ- 
ing should have this effect, even though it w^ere unsealed. But afterwards it 
was required that tho seal of the person intended to bo bound should be affixed 
to the wi’iting as a guarantee of its authenticity, or olse it should not be 
admitted in evidence against him. ^ And the peciJiar effect so attributed by the 
early common law to a sealed writing has ever since remained established as a 
part of English law, and has not been affoctod by tho facts that in modern 
hmes writing has ceased to be a rare accomplishment and is continually used in 
business and other intercourse, that parol agreements in the way of executory 
promises have become enforceable at law whore valuable consideration has bwn 
given ill return for the promise, and that unsealed writings have been allowed 
to he produced in evidence of some parol aCTeoment. Thus the binding forc6 c* 
a sealed writing or deed existed in law long before the development of the decline 
of valuable consideration as the test of enforceability of an informal promise, and 
still remains unaffected by that doctri e (see Glanv. x., 12; Bract, fo. 100, 396 ; 
Britton, liv. 1, c. 29, ss. 5, 14 — 22; Pleta, lib. ii., o. 66, s. 20, and o. 60, s. 25 J 
Y. B. 30 Edw. 1, p. 158; Bigelow, PJacita Anglo-Normannica, 175, 177 ; Holmes 
on the Common Law, 272 ; '2 Pollock and Maitland, History of English Law, 
182 ei seg., 217 — 223; Rann v. Hughes (1776), 7 Term Eep. 350, n., H. L.). 

(e) See previous note. ' As to consideration generally, see title ContbAot, 
VoL Vn., p. 383. 

(/) The explanation of this is that, as a general rule, all contracts in restraint 
of trade are void, and promises in reasonable restraint of trade have been 
admitted to be valid as an exception to this principle, and only upon condition 
that they should bo mado for valuable consideration (mo Mkchel v. Reynelt^ 
(1711), 1 P. Wms. 181 ; 1 Smith, L. 0., 11th ed., 406 ; Davie v. Mason n723), 6 
Term Eep. 118, 120; Hitchcock-M. CbArsr (1837),- 6 Ad. & El. 438, 456, Ex. Oh.; 
Archer v. Marsh (1837), 959 ; Waliis v. Day (1837), 2 M. <S; W. 273, 277, 

281 ; Leighton v. Wales (1838), 3 M. & W. 645, 561 ; Ward v. Byrne (1839), 6 
M. ik, "W. 648, 569 ; Nor^/elt v. Maaeim Nordsnfelt Qwis'tmd Amnmmim Co,, 
[1894] A. 0. 536, 641, 642, 544, 553, 564, 565, 675; Baynes y. Damn, £18991 
2 Oh. 13, 0. A. ; Dowden and Pooh, Ltd. t. Pooh, ri904(] 1 X. B. 45.’ 1^ ©Im 
title Trade and ^bade Ueioes. , f' . . 
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And in one particular a gratuitous promise made by deed is smi. 
not equally enforceable with a promise made for valuable oon- Definition 
sideration, for the courts will not order the specific performance of Effect 
a voluntary covenant (y). of a Deed. 

Also, if one makes to another a conveyance (h) by deed of speoiiio per- 
freehold lands or hereditaments, and the deed contains no apparent formaaoe. 
consideration for the conveyance nor any declaration to whose use Oonyeyanoe 
it is made, the law intends that the conveyance was made for the 
tr^sferor’s own use, the transferee becomes seised of the heredita- 
ments assured to the use of the transferor, and by the Statute of 
Uses (t) the transferor is immediately deemed to be in lawful seisin 
and possession of the same lands or hereditaments for such estate 
as he has in the use, and the estate that was in the transferee is 
deemed to be in the transferor ; in other words, the use, and with 
it the estate conveyed, at once results to the transferor {1c), 

651. Apart from the absence of valuable consideration a man is not Mistake, 
precluded by the fact that his act in pais (1) is evidenced by deed from 
averring any ground of avoidance of that act which he might have 
asserted if the act had beon accomplished by word of mouth or unsealed* 
writing. Thus, any party to a deed may aver and prove by extrinsic 
evidence that he has not given such true, full, and free consent to the 
transaction expressed therein as will render it unimpeachable, or 
that the deed cannot take effect as expressed by reason of some legal 
incapacity affecting him, or that on account of some rule of law or 
equity the deed ought not to bind him according to its purport (??<). 

For example, a party to a deed is not estopped from proving 
that it is void because he was induced by the machinations of ‘ 
some other person to execute it under a mistake (not due to 
his own carelessness or inadvertence) as to the substance of 
the transaction expressed to be effected thereby (n), or because 
he and the other parties executed the deed under a mutual mis- 
take of fact (o). So a man may well aver, in opposition to his 
own deed, that he was induced to execute it by fraud (p), 

(a) Oolman v. Barrel (17b9), 1 Ves. 60, 56 ; EUieon v. Ellieon (1802), 6 Ves. 

660, 662 ; Jefferya v. Jefferya (1841), Cr. & Ph. 138 ; Meek v. Kdtlewell (1812), 1 
Hare, 404; (1843) 1 Ph. 342; Eening v. Ware (1860), 22 Beav. 184, 189; 

Tatham v. Vernon (1861), 29 Beav. 604, 616 ; Jle Ellenbo7Wtgh, Towry Law v. 

Hume, ri903] 1 Ch. 697. 

'h) Not including the appointment of a use under a power of appointment. 

I t) 27 Hen. 8, c. 10, s. 1 (1635). 

7c) BeckwitEa Gaae (1689), 2 Co. Bep. 66 b, 68 ; Armatrtmg v. Wolaejf (1765), 2 
Wilfl. 19 ; 1 Sanders on Uses, 4th ed., 99 et seq . ; Sugden, note to Gilbert on Uses, 

233 ; Bnrton^s (^mpendium, 38, 42, 43 ; Williams on Beal Property, 13th ed., 

160, 190 ; 20th ed., 172, 203 ; Davidson, Precedents in Conveyancing, 4th ed., 

Vol. IL, Part I., p. 182; Williams on Settlements, 17-- 19, 22, 38 ; see title 
toAJi Peopertt and Chattels Beal. * 

(0 Acts in paia are opposed to acts in a court of record, and include deeds 
(BeverWa Caae (1603), 4 Co. Bep. 123 b, 124 a. 

(m) See ihe authorities cited in the notes following. 

lej Cd^ V. (1343), 7 Beav. 188; 8cdi v. Ooidaon, [1903] 1 Oh* 453; 
affirmed [1903] 2 Ch. 249, 0. A. ; see p. 407, poat. See further, as to mistake, 
title Mistake. 

(p) Edwarda v. MLecm (1815), Coop. G. 308 j (1818) 2 Swan. 287 ; TVs- 
velyan v. WhiU (1830), 1 Bmt. 588 ; S. 0. auh nom. Charter y. Trevelyan (1842, 

1844), 11 OL & fin. 714, H. L. ; 8Ump v. Gahy (1852), 2 Pe G. M. d G. 823, 
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Shot. 1. misrepresentation (g), duress (r), or undue influenced, and prove 
Definition that for this reason it is voidable. 

and Effect And it may equally well be alleged that a party to a deed was at 
of a Deed. |;h0 time of its execution under the disability of infancy (t), insanity (a), 
Disability. drunkenness (i), coverture (c), or conviction of felony (d), or, in the 
case of a corporation, that the act purported to be effected by the 
deed was ultra virea (e); and it may be shown that the deed is on 
that account void or voidable, according to the effect of the 
particular incapacity pleaded. . 

Again, where the object of an agreement made by deed is 
unlawful, because the act to be performed is illegal or is such as the 
law will not constrain men to do, the agreement is no more 
enforceable than if it had been made by parol (/). 

So also a man is not estopped by the fact that he has executed 
a writing under seal from proving that he has an equitable right 
to have the writing rectified, if it were executed in such circum- 
stances as the courts consider to be good ground for granting this 
relief (^). And a sale carried out by deed is voidable if it is in 
effect a sale by a trustee for sale to himself (/<)• 

C30, 631 ; Athetioium Life Aaeurance Sociebj v. 2'-'oJey (18.>8), 3 De 0-. & J. 294 ; 
Naiional Provincial Bank of England v. Jnc/.s-i.i (188C), 33 Ch. D. 1, 13, 15, 
C. A. ; Lloyds Bank, Lid. v. Bullock, [1800] 2 Ch. 102, 107. See title Mis- 
ItEPRKSBNTATION AND KhATJD. 

(y) See Carte'"' v. Boehm (1766), 3 Burr. 1905 ; Morrmn v. Universal Marine 
Inmrance Co. (1873), L. R. 8 Exch. 197, Ex. Ch. ; Uemmings v. Sceptre Life 
Asaociation, Ltd., [1905] 1 Oh. 365, 369 ; eee T)oe d. Lloyd v. Bennett (1837), 8 
0. & P. 124. See title Misrepkesentation and Fraud, 

(r) Wtelpdale^a Case (1604), 5 Co. Rep. 119 a. See title Fraudulent and 
Voidable Conveyances. 

(t) Sturge v. Sturge (1849), 12 Beav. 229; Gresley v. Moualey (1859), 4 Do O. 
& j! 78. 13go title Fraudulent and Yotdable Conveyances. 

(<) Littleton’s Tenuics, s. 259; Co. Litt. 171 b; Whelpdalta Case, supra. See 
title Infants and Children. 

fa) Thompson v. Leach (1698), 1 Ld. Raym. 313 ; Yates v. Bven (1738), 2 Stra. 
1104 ; EUivt v. Tnce (1857), 7 De G.M. & G. 475 ; lie Walker (a Lunatic ao found), 
[ 1 905] 1 Ch. 160, 0. A. See title Lunatics and Persons op Unsound Mind. 

Qi) See Cole V. lldbina (1703), 1 Buller, Nisi Priiia, 172; Matthcica \. Ba-xUr 
(1873), L. R. 8 Exch, 132; and title Contract, Voi. V^ll., p. 342. 

(r) Cole V. Belaivn (1073), 3 Keb. 228; Co Litt. 42 b, n. (4) ; 1 Bl. Com. il4 ; 
Bee title IIxtsband and Wife. 

(d) See Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 8 ; and titles Contract, 
Vol. VIT., p. 342 ; Criminal Law and Phooedttrd, Vol. IX., p. 429. 

(e) Wenlock (Baroness) Vr Ewer Dee Co. (1885), 10 App. Cas. 354 ; see title 
Corporations, Vol. Vul., p. 300. 

(/) Co. Litt. 206 b ; Whelpdale^a Case, avpra; Shep. Touch. 371, 372; Bac, 
Abr. Obligation (E); Mitchel Y.'Eeynolda (1711), 1 P.Wms. 1 81, 189 et sea. ; 1 Smith, 
L. 0., 11th ed., 406 ; Walker x. Perkins (1764), 1 Wm. Bl. 617 ; Collina v. Blantem 
(1767), 2 Wils. 341, 351, 352 ; 1 Smith, L. 0., 11th ed., 369; Colton, y. Ooodridge 
(1776), 2 Wm. Bl. 1108; Canruiny. Bryce (1819), 3 B. & Aid. 179 (gambling 
in difforeuces) ; (ledge y. Royal Exchange Assurance Corporation, [1900] 2 Q, B. 
214 (marine poliey void for insertion of olauso illegal by statute); Lotlye v. 
National Union Investment Co., Ltd., [1907 J 1 Oh. 300 (illegal money-lending) ; 
and see title CoNmAOT, Vol. VII., pp. 390 et aet], 

(g) Uvedale v. Halfpenny (1723), 2 P.Wms. 161 ; Moiteux v. London Assurance 
Co. (1739), 1 Atk. 545 ; Ball y. Storie (1823), 1 Sim. & St. 210; White v. Whit* 
(1872), L. E. 15 Eq. 247 ; Re Bird^a Trusts (1876), 3 Ch. D. 214 ; ffanleu y. 
Pearson (1879), 13 Oh. D. 345 ; Coiven v. Truefitt, Ltd., [1899] 2 Oh. 309, 0. A. ; 
Beale v. Kyte, [1907] 1 Ch. 664. See title Mistake. 

(A) Randall y. Errington (1805), 10 Ves. 423; Silkstane and ffaigh Moor Coal 
db. T. Edey, [1900] 1 Oh. 167. See title Trusts and Tbusxsss. 
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Part I.*»DfiSDS< 

Sect. 2. — Wfien a Deed it necettary, 

Sto-Seot. 1 . — At Common Law, 

m. A deed is necessary for every transaction which the common 
law requires to be evidenced by writing (t). 

Hence at law a deed is necessary to make a grant or any other 
conveyance taking effect between living persons of any incorporeal 
hereditament, or any estate or interest therein, including a chattel 
inj^erest such as a lease for years of an incorporeal hereditament {k). 
And this is equally the case whether the grant enure by way of the 
original creation of some incorporeal hereditament which did not 
exist before, as in the case of the grant de novo of an easement (0» 
a profit d prendre, such as the right of killing and taking away 
game or fish (m), or a rent (n ) ; or whether the grant take effect as 
a transfer of some existing incorporeal hereditament or any estate 
or interest therein, as where an assignment is made of a rent-charge 
in fee previously created (o) ; or where a lease for years of some 
other incorporeal hereditament already existing is made, assigned, 
or surrendered (p). A deed is equally necessary for the conveyance 
of such incorporeal hereditaments as a reversion or remainder 
expectant on an estate tail, for life or for years, in land as for the 
assurance of purely incorporeal hereditaments (q). 


(i) Littleton’s Tenures, 6s. 183, 217, 250, 252, 3o8--367, 641, 642, 661, 618, 
028 ; Co. Lilt. 9, 49 a, 85 a, 121 b, 143 a, 169, 172 a, 307 a, 338 a. The reason 
of this is that by the common law a man’s writing was required to be authenti- 
cated by his sen! ; see p. 357, note (d), ante. 

(7c) Littleton’s Tenures, ss. 183, 661—569, 618, 627, 628 ; Co. Litt. 9 a, b, 42 a, 
85 a, 121 a, b, 172 a, 307 a, 332 a, 335 b; Shep. Toucli. 227 — 230; 2 131. Com. 
317. As to the effect of an agreement specifically enforceable to grant some 
incorporetd hereditament, see pp. 377, 378,poa«. 

(Z) Hewlim v. Shippam (1826), 6 J3. & 0. 221 ; Bnjaii v. Whi^Uer (1828), 
8 B. & 0. 288; Co^er v. Cowper (1834), 1 Cr. M. & R. 418; Durham and 
Sunderland Bail. Co. y. TTaZ/cer (1842), 2 Q. B. 040, 967, Ex. Ch. ; Proud y. Baiee 
(186^, 34 L. J. (Cli.) 406, 411 ; Mai/ y. Brlfeville, [1906] 2 Ch. 605. See also 
title Easements and Profits k Peendre. 

(m) Wichhamy. Hawker (1840), 7 AT. & W. 63, 76—79 ; Ewart v. r/raAam (1859), 
7 H. L. Cas. 331, 334, 335 ; Hooper y. Clark (1867), L. E. 2 Q. B. 200 ; Adame 
V. OluUerbiick (1883), 10 Q. B. 1). 403, 406; see Loice v. Adima, [1901] 2 Cli. 
608. 


(n) Littleton’s Tenures, •. 218 ; Co. Litt 144 a, 160 a. 

(o) Littleton’s Tenures, ss. 656, 616, 618, 627; Co. Litt. 9 a, b, 172 a. At 
common law an existing rent-charge could not be granted o?er without the 
attffimmont of the terre-tenant (Littleton’s Tenures, s. 666); but by stat (1706), 
4 & 6 Ann. c. 3, s. 9, the necessity of attornment was abolished. 

Lincoln College Cate (1695), 3 Co. Rep. 58 b, 62 b, 63 a ; Co. Litt. S5 a, 



(g) Littleton’s Tenures, ss. 616 et eeg., 663, 567 — 573, 578, 618, 627 ; Co. Litt. 
49 a, 172 a, 315 b, 332 a; Shep. Touch. 230 ; 2 Bl. Com. 317 ; Haggeraton y. 
Eanlrwy (1826), 6 B. & 0. 101 ; Doe d. Were v. Cole (1827), 7 B. & 0. 243, 
248 ; Doe d. Lloyd y. Bennett (1837), 8 0. & P. 124. At comnion law, the grant 
of an estate in reversion or remainder was not effectual without the tenant’s 
attornment (see the authorities cited), but by slat. (1706) 4 <& 5 Aon. o. 3, 
■. 9, the necessity of attornment was abolished. 
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Sect. 2. 

When a 
Deed is 
neceeeary. 

Right to 
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remain on 
land for a 
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653. So also at law the right to enter upon land and to remain 
there for a certain time can only be effectually given by deed, unless 
the grant of such right be coupled with a conveyance, which is valid 
without deed, of something on the land(r). Thus, a grant made 
without deed, although for valuable consideration, of the right to 
enter upon a certain close belonging to the grantor on certain 
specified days and to remain there during certain hours of each day 
(during which races are to be held), as it purports to exceed the 
privilege given by a mere licence and to confer an interest in ^he 
land, is void as such at law (a). But if a man has a flock of sheep 
in bis field, and without deed sells to another all the wool on the 
sheep, together with the right to go into the field and to shear the 
sheep there, the buyer would have a valid legal right to enter upon 
the field and to stay there until he had finished the shearing (t). 

654. A condition which is made by any act, agreement, or 
instrument taking effect between living persons, and which may 
operate in defeasance of an estate of freehold in any lands, 
tenements, or hereditaments, is also required by law to be evidenced 
by deed (a). 


(r) Wood V. Leadbitter (1846), 13 M. & W. 838. M2, 843. 

(«) Ibid. At law sucn a grant amounts to a mere licence to go on the 
land, and is revocable accordingly. ^ But an agreement made without deed, 
but for valuable consideration, to give such a right is enforceable, if put in 
writing and signed by the party to be charged thereunder, as a contract ; and 
damages may he recovered for any breach of the agreement, or the contract 
may do specifically enforced (Statute of Frauds (29 Car. 2, c. 3), s. 4). As to 
the effect of a contract, which has been made without deed but is specifically 
enforoeable, to grant such a right, see p. 378, post. As to the scope and effect 
of a more licence, see Wood v. I^endbiiter, supra. And see further, as to licouces 
in relation to real estate, title Heal Propehi’y and Chattels Beal. 

(<) Woody. Manley (1839), 11 Ad. & El. 34; Wood v. Leadbiiter, supra. It 
appears that if there were a mere gift of tho wool, coupled with such right 
of entry as above mentioned, no valid legal right of entry_ and remaining on 
the land would bo conferred, but only a revocable licence ; since ^fts of chattels 
cannot well be mado, whore there is no delivery of possession, without deed (see 
p. 364, ^<w0- 

(a) Littleton’s Tenures, ss. 366—369 ; Co. Lilt. 226 a, b, 220 b, 228 a, b ; 
Shop. Touch. 119, 120. It appears from these aiithorities that, at common iu v, 
before the Statute of Frauds (29 Oar. 2, o. 3), when feoffments could well ha 
mado by word of mouth coupled with livery of soisin (see Littleton’s Tenures, 
214 — 217 ; Co. Litt. 142 b, 143 a), any condition affecting the estate given by 
tho feoffment might well be Qiade by word of mouth alone, though it could only 
be effectually plooded if made by deed, unless the party pleading it were in a 
position to obtain the special veidict of a jury that it had been duly made by 
parol. Since wills of freehold lands have been allowed by statute (stats. (1640) 
32 Hon. 8, o. 1 ; (1644) 34 & 36 Hen. 8, c. 6 ; (1660) 12 Car. 2, o. 24 ; replaced 
by the* Wills Act, 1837 (7 Will. 4 & 1 Viet o. 26), conditions affecting any 
devised estate of freehold may well be made by will or codicil ( Warren v. Lee 
(1666), Dyer, 126 b, 127 see 2 Jarman on Wills, 6th ed., oh. 27, p. 842). It 
seems that, after the passing of the Statute of Frauds (29 Car. 2, c. 3) until the 
end of the year 1844 (see stat (1844) 7 & 3 Viet. c. 76, ss. 8, 13 ; repealed by 
the Beal Pro^rty Act, 1846 (8 & 9 Viet. o. 106), s. 1) conditions affecting 
estates of frewold might be made on a feoffment by writing signed as required 
by the Statute of Frauds (29 Oar. 2, c. 3) ; subject, of course, to the common 
law rule as to pleading any condition «o made (see Shra. Touch. 120, Preston’s 
ed.). But since the Property Act, 1845 (8 & 9 Viet. o. 10^, ss. 2 and 3, 
enaUed corporeal hereditaments to be transferred after the 1st October, 1846, 
by deed of grant, and provided' that feoffments made after that day (other 
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An express release, whether of a nght in anj lands, tenements 
or hereditaments, goods or chattels (b), or of any real or personal 
action, claim or demand, can only be made at common law by 
deed (c). Thus, an express discharge given without valuable con- 
sideration of any obligation arising from a breach of contract 
(such as a debt(d)) or from a wrong (e) must always be made by 
deed (/). And as a rule an obligation arising (before breach) under 
a contract executed by the other party thereto, as a promise to pay 
on a future day for goods delivered or money lent in considera- 
tion* of such promise, can only be discharged, without valuable 
consideration, by deed (g), 

655. A deed is also required at common law for any power of 
attorney which authorises the attorney to execute a deed or to 
deliver seisin on the principal’s behalf (/O. 


than those made by an infant under a custom) should be void at law unless 
evidenced by deed, all conditions affecting any estal® of freehold, and not 
imposed by will, must of necessity bo made by deed. It does not appear that 
by the custom of gavelkind an infant is enabled to make a feoffment upon 
condition (see Saiidys, Consuotudinos Kancias, 165—169 ; Eobinson on Gavel- 
kind, 6th ed., 162 — 175; Davidson, Precedents in Conveyancing, 4th ed., 
Vol. II., Part I., pp. 244, 245, n. (a) ; J2e Mmizell and Oddjinch's Contract, [1896] 
2 Oh. 525, 628. 

(6) It appears that regularly an express release of right in goods or chattels 
must be made by deed {Jennor and JIardiVa Case (1587), 1 Leon. 283, per Ander- 
son, O.J. ; 3 Preston, Abstracts of Title, 2nd ed., 118, and authorities cited 
in the next note). But in modern law, where goods are in the possession of a 
baUee, the owner may well make a gift of them to tho bailee by word of mouth 
only ; though such a gift may appear to be in tho nature of a release of right. 
But this is because the change, which takes place in the bailee’s possession 
when he ceases to hold the goods as bailee and begins to keep them as owner, is 
equivalent to actual delivery of the possosriou of the goods at the time of the 
gift (see Winter v. Winter (1861), 9 W. E. 747 ; Kilpin v. Ratley, [1892] 1 Q. B. 
682; Cain v. Moon, [1896] 2 Q. B. 283). On this ground it appears that a 
similar gift may be made to a finder or taker of goods who is in possession of 
them (Shep. Touch., 240, 241). 

(c) Littieton’s Tenures, ss. 444 d %eq. ; Co. Litt. 264 b ; Shop. Touch. 320, 
321, 323; and see LampeVa Case (1612), 10 Co. Bep. 46 b, 48 a, b; Jennar and 
Hardids Case, supra; 3 Ohitty on Pleading, 7th ed., 1)2, 313. 

{d) PinneVs Case (1602), 6 Co, Bep. 117 a, b ; Edwards v. Wec/cs (1677), 2 Mod. 
B^. 259 ; May v. King (1701), 12 Mod. Bep. 637 ; Reeves v. Brymer (1801), 
6 Ves. 616 ; Cross v. Sprigg (1849), 6 Hare, 652 ; Edwards v. Walters, [1896] 
2 Oh. 167, 168, 0. A. As to tho discharge of tho obligation arising from a 
broach of conti’act, see title Conthaot, Vol. VII., p. 454. 

(e). See authoritios cited in note (c), supra. 

(/) Express releases, of a dobt or of the liability to pay damages ore of no 
efleot in equity, if not made by deed, unless they are given for valuable 
consideration (Edwards v. WaRers, supra). • 

(g) Blackhead v. Cock (1614), 1 Boll. Bep. 43, 44; Foster y. Bawler (1851), 6 
Bxch. 839, 851 ; Edwards v. Wallers, supra. The only exception is that a bill 
of exchange or promissory note is discharged if tho Ia>ldor, at or after its 
maturity, absolutely and unconditionally renounce his rights against the acceptor 
or maker, provided that the renunciation be in Writing, or the bill or note be 
delivered up to the acceptor or maker (see Bills of Exchange Act, 1882 
(43 & 46 Viet. 0. 61), ss. 62 (1), 89 ; Edwards y. Walters, supra). 

(h) Co. Litt. 52 a; Shep. Touch. 217 ; 1 Preston, Abstracts of Title. 2nd ed., 
293 } Steiglitz V- Egginian (1816), Holt (N. P.), 141 ; BerkeUy v, Mardy (1826), 
5 B. & 0. 365 ; Powell v. Londoh and Provincial Bank, [1893] 2 Oh. 565, 683„ 
565,.^ 566,. ,0. A.r where the leeme to have been recognieed lU equity; 


SlOT. 2. 

When A 
Deed is 
necessary. 

Release. 


Power of 
attorney. 




864 


Deeds and Other Instruments. 


Skot. 2. 
When a 
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As a general rule a corporation can only bind itself by deed 
under its corporate seal (i). 

Gifts or gratuitous assignments of choses in possession, that is 
to say, of tangible goods, must, if not accompanied by delivery 
of possession, be made by deed (j). And all gratuitous promises 
must be made by deed in order to become legally enforceable (^). 

It appears that by the common law a deed is required for the 
assignment of the benefit of letters patent conferring the privilege 
of the exclusive use of an invention (Z). 

i 

Sub-Sect. Stdtute. 

666. Bargains and sales of any estate of inheritance or freehold 
in any manors, lands, tenements, or hereditaments are required to 
be made by deed indented, and also to be enrolled, as provided by 
the statute *27 Kon. 8, c. 16, or they cannot operate under the 
Statute of Uses (?») as a conveyance of the legal estate (?^). 

The leases authorised by the statute 32 Hen. 8, c. 28, to be made 
by ecclesiastical persons seised in fee in right of their churches are 
required to be made by deed indented (o). 

Davidaon, Precedents in Conveyancing, 4th od , Vol. I.,475, n., ; 6th ed., 387, n. 
It does not appear that an authority to do any ( thor act than the execution of a 
deed or the delivery of seisin is rcqjiired to be given by deed. Thus a power for 
the assignee of a chose in action to sue at law in the assignor’s name was not 
required to be given by deed {HmveU v. Maefvera (1792), 4 Term Eep. 690; 
rideford v. Ewvigton (1835), 4 Dowl. 453 ; Mangles v. Dixon (1852), 3 H. L. Cas. 
702, 726). And an authority to enter on the principars behalf into any contract 
•not roquiiing a deed may well be ^iven without deed (see Sugdon, Vendor and 
Purohaser, 14th ed,, 145; 1 Benjamin on Sale, 2nd ed., 197; Bowibaum v. 
BeUont [1900] 2 Ch. 267). So also an authority to sign any document other 
than a deed on the principaVs behalf need not bo given by deed {R. v. Kent 
Jmtws (1873), L. E. 8 Q. B. 305, 307 ; Re Whitley Partners, Ltd, (1886), 32 
Ch. D. 337, 0. A. ; Sirns v. Landray, [1894] 2 Ch. 318). 

(*) Bao. Abr. Corporations (B, 3) ; 1 Bl. Com. 475 ; Ludlow Corporation r. 
Charlton (1840), 6 M. & W. 815, 820; Kidderminster Corporation v. Hardwick 
(1873), L. E. 9 Exch. 13 ; Oxford Corporation v. Crow, [1893] 3 Oh. 586). For 
the exceptions, see 2 Williams, Vendor and Purchaser, 858 — 860. See title 
COBPORATIONS, Vol. VIIT., p. 380. 

(j) Irons y. Smdllpiece 2B. &Ald. 651, 552, 664; Cochrane y. Moore 

(1890), 25 Q. B. D. 67, 61, 67, 73, 76, 0. A. Such a deed of assignment, if 
not -followed by delivery of possossion of the goods assigned \fithm seven days 
after its execution, is void^le with respect to the goods lemaining in the 
assignor's apparent possession and as against the assignor’s creditors ana persons 
claiming under a subsequojit registered absolute bill of sale of the goods, unless 
it be attested and registered as a bill of sale under the Bills of Sale Act, 1878 
(41 & 42 Viet. c. 81), 8^. 4, 8, 10, 11 ; Tuck v. Southern Counties Deposit Bank 
(1889), 4"2 Ch. D. 471, 481, 483, 0. A. ; and see Antoniadi v. Smith, [1901] 

2 B. 589, C. A. ; Casson v. Churchley (1884), 53 L. J. (q. b.) 335. See title 
Biua of Sale, Vol. III., p. 1. See as to goods in possession of a bailee, 
p. 363, note (5), ante. 

(k) P. 367, note {d)„ante. 

(|) Re Casey'e Patents, Stewart v. Casey, [1892] 1 Ch. 104, 110, 113, C. A.; in 
which case it was, however, decided that an equitable assignment of a patent 
may well be made without deed, and that such an assignment may be registered 
as affecting the proprietorship of the patent. See titio Patents and Inven- 
tions. 

(m) 27 Uen. 8, c. 10 (1535). 

(») Stat, (1536) 27 Hen. 8, o. 16, s. 1. See title Beal Pbofebty and 
Chattels Eeal. 

(p) Co. I^itt. 44 ; stat. (1540) 3g Hen. 8, c. 88, was repealed by stat. (1858) 
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667. The appointmenl; by a father (p) or a mother (q) of a 
guardian by statute of his or her child or children must, if not 
made by will, be made by deed. 

668. Every assurance to take effect between living persons of 
any hereditaments, corporeal or incorporeal (not being land of 
copyhold or customary tenure), to or for the benefit of any charitable 
uses, and every assurance to take effect between living persons of 
personal estate (not being stock in the public funds) to be laid out 
in tl^ purchase of land or other hereditaments to or for the benefit 
of any charitable uses, must, as a rule, be made by deed, or it will 
be void (?*). 

Conveyances made under the powers given by the Glebe 
Exchange Act, 1815 (a), are required to be made by deed indented. 

669. Every disposition made by way of disentailing assurance 
of lands, tenements or hereditaments, corporeal or incorporeal (not 
being copyhold), or any undivided share thereof (whether for a 
legal or equitable estate), under the Fines and Recoveries Act, 
1833(0, by a tenant in tail or a person who, where an estate tail 
has been barred and converted into a base fee, would have been 
tenant of such estate tail if the snme had not been barred (it), is 
required to be made or evidenced by deed, or it will not be of any 
force either at law or in equity under that Act (a) ; and every such 
disposition by a tenant in tail or such person as aforesaid under 
that Act of any equitable estate in any copyhold hereditaments 
must, if not made by surrender under that Act, be made by deed (b) i 
and every such disposition under that Act by a tenant in tail in 
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19 20 Viet. 0 . 120, B, 3o, oxcejit as to loases made by persons having an 

e&Uite in right of their churches. 8oo also title Ecclesiastical Law. 

(p) Stat. (1660) 12 Car. 2, c. 24, s. 8. As to the execution and attestation of 
such deeds, fee p. .'399, poat, 

(q) GuaiJianship of Infants Act, 1886(49 & 50 Viet. c. 27), s. 3. See, fuilher, 
title INFANIS AND (JHTLDBEN. 

(r) Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. o. 42), ss. 4 
i6), 10 (i.), (iii.), amended by the Mortmain and Charitable Uses Act, 1891 

(54 »Sc 55 Viet. c. 73). ss. 3 — 6, and replacing the Charitable Uses Act, 173.5 
(9 Geo. 2, 0 . 36), and the Acts amending it. The deed must be enrolled as 
provided by the Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. c. 42), 
ss. 4 (1), (9j, 5. As to the execution and attestation of such deeds, seep. 393, poaf. 
For the exeseptions, see Part III. of the Mortmain and Charitable Uses Act, 1888. 
See title CuABlTIES, Vol. IV., p. 124. 

(a) 63 Geo. 8, c. 147, s. 1. As to the execution of such deeds, see p. 393, poaf. 

(t) 3 & 4 Will. 4, c. 74 ; see ss. 1, 15—21. As to Ireland, see the Fines and 
Becoveries (Ireland) Act, 1834 (4 & 5 Will. 4, c. 92), ss. 1, 12 — 18, 38, 39. 

(u) Fines and Becoveiies Act, 1833 (3 & 4 Will 4, c. 74), ss. 1, 19; Barflcea 
V. Small (1887), 36 Ch. D. 716, 0. A. 

(a) Ibm., 8. 40 ; and see ss. 47, 50. The deeds effecting such dispositions are 
also required to be enrolled in accordance with the provisions of the Act, except 
in the case oi leases made for terms not exceeding twenty-one years on the terms 
specified in the Act (see s. 41 ; Buies of the Sujpreme Court, 1883, Ord. 61, 
r. 9). See title Beal Pbopebty and Chattels Beal. 

(b) Ibid., see 68. 1, 40, 47, .50, 53, 54. Such deed must be entered on the court 
rolls as provided by the Act, but need not be otherwise enrolled (ss. 41, 50, 53, 
.54 ; Hollywood v. Foster (No. 1) (1861), 30 Beav. 1 ; Gibbona v. Snaps (1863), 
1 De G. J. & Sm. 621 ; Orem v. Paterson (1886), 32 Ch. D. 95, 0. A.). See 
titles CovYHOftDs, Vol. YUL.pp. 15, 71 ; Beal Pbopbrtv and Ohattw** BmAi« 
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equity or such person as aforesaid of money subject to be invested 
ill the purchase of lands to be so settled that some person would, 
if the lands were purchased, have an estate tail therein is required 
to bo made by deed (c). 

660 . The consent of the protector of a settlement to the dis- 
position by way of disentailing assurance under the Fines and 
Kecoveries Act, 1838 (d)^ by a tenant in tail or such person as 
aforesaid («) of any hereditaments not being coi^yhold, or of any 
money subject to be invested in the purchase of lands of « any 
tenure to be entailed, is required to be given either by the deed 
by which the disposition is effected or by a distinct deed(/) ; and 
the consent of the protector of a settlement to the disposition by 
way of disentailing assurance under that Act by a tenant in tail, 
or such person as aforesaid, of any legal estate in any copyhold 
hereditaments must, if not given by the surrender by which such 
disposition is effected, Le given by deed (g). So also the consent of 
the protector of a settlement to the disposition, by way of disentailing 
assurance under that Act by a tenant in tail or such person as 
aforesaid (h), of any equitable estate in any copyhold hereditaments, 
must bo given, where such disposition is effected by deed (t), either 
by such deed or by a distinct deed, a .d must be given by deed 
where such disposition is effected by surrender and such consent 
is not given by the surrender (A;), 

661 . Dispositions by way of disentailing assurance under the 
Fines and Recoveries Act, 1833 (1), of any lands, tenements or 
hereditaments, corporeal or incorporeal, or any undivided share 
thereof, to which any bankrupt is beneficially entitled at law or 
in equity for an estate tail or a base fee, are required to be 
made by deed {m). 

All dispositions, releases, surrenders, and extinguishments 


(c) Fines and Eocoveries Act, 1833 (3 & 4 Will. 4, c. 74), ss. 1, 40, 47, 71. 
The deeds oiVecting such dispositions are required to be enrolled in accord- 
ance with the provisions of the Act (see s. 41; E. S. C., 1883, Ord. 61, r. 6). 
As to Ireland, see the Fines and Kecoveries (Ireland) Act, 1834 (4 & d 
Will. 4, c. 92), s. 63. 

(d) 3 & 4 Will. 4, 0 . 74. See, as to Ireland, the Fines and Eocoveries (Ireland) 
Act, 1834 (4 & 6 Wm. 4, o. 92), ss. 40- 44. 

(e) See note {u) on p. 365, ante 

(/) Finos and Eecovories Act, 1833 (3 & 4 Will. 4, o. 74), sa 42, 47, 71. 
If the consent be given by a distinct deed, such deed must be enrolled as 
provided by the Act (s. 46 ; E. S. 0., 1883, Ord. 61, r. 9). 

(y) ibed., 88. 47, 60—54. . In such case the deed must be executed by the 
protector and produced to the lord of the manor, his stewaid or deputy-steward, 
and the deed must be entered on the court rolls, but need not be otherwise 
enrolled. 

i h) See note (t^ on p. 865, ante. 

i) Fines and EecoVeries Act, 1833 (3 & 4 WiU. 4, c. 74), ss. 60, 63. 
k) Ibid.f ss. 42, 47, 51—64. Where the consent is mven by a deed distmct 
from the disposition, such deed must be entered on the court rolls,' but need 
not be otherwise enrolled. See titles CoPYnoij>8, Vol. YIU., p. 15 ; Ebas 
Eropebtt and OhatTeds Eeal. 

(D 3 & 4 Will. 4, c. 74 (see ss. 66—69, 71); Bankruptcy Act, 1883 (46 A 47 Viot, 
o. 62). se. 44, 50 (5). As to Ireland, see the Fines and Beooveries (Ireland) Adi 
W34 (4 A 5jWai.4, OlW, 88. 49-61. 

, (m) FinetfUBkd Becov«nes Aot, 1838 <3 A 4 WiU. 4/4/74), s. ^ ' 
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aaiihorised by the Fines and Recoveries Act, 1888 (n), to be made bsot. s. 
by any married woman (otherwise than as tenant in tail under When a 
that Act (o)) of any estate, interest or power therein mentioned Deed is 
are required to be made by deed (p). necesaary. 

662 * Leasee made by the incumbents of ecclesiastical benefices Leases under 
under the powers given by the Ecclesiastical Leases Act, 1842 (q), 
and leases made by ecclesiastical corporations under the powers 1842 !*^®^ ° ’ 
given by the Ecclesiastical Leasing Act, 1842 (r), are required to be 
madg by deed. 

663 . A deed is required at law (s) to effect the conveyance, as Conveyance 
between living persons, of an estate of freehold in possession in any 
corporeal hereditaments (t) (except only in the case Of a feoffment Sfenta. 
made by an infant under a custom) ; to make a partition (?/) and an Partition, 

exchange, 

^ 

(») 3 & 4 Will. 4, 0 . 74. As to Ireland, see the Finos and Eocoveriea (Ireland) 

Act, 1834 (4 & 6 WiU. 4, c. 92), as. 68, 70. 

a See p. 36d, ante. 

Fines and Becoveries Act, 1833 (3 & 4 Will. 4, c. 74), s. 77. The dispositions 
BO authorised are of any lands, tenements, or hereditaments, corporeal or , 
inooTporeal, of any tenure (other than copyholds of or to which a married 
woman or she and her hushed in her right is or are seised or entitled for an 
estate at law, and which can be disposed of by her in concurrence with her 
husband by suiTender independently of the Act), or any undivided share thereof, 
and of money subject to be invest^ in the purchase of the same, and of any 
legal or equitable estate, interest, charge, lien or incumbrance, which she alone 
or she and her husband in her right may have in or upon suc^ hereditaments, 
share or money, and (as to release) of any power which may be vested in or 
limited or reserved to her in regard to such hereditaments, share or money, or 
any legal or equitable estate, interest, charge. Hen or incumbrance in or affecting 
such hereditaments, share or mon^ (see ss. 1, 77). Her husband must concur 
in the deed, which must also be duly acknowledged by her (see s. 79 ; Convey- 
ancing Act, 1882 (46 & 47 Viet. o. 39), s. 7 ; County Courts Act, 1888 (61 & 62 
Yiot. 43), s. 184). See titles Husband and Wife; Beal Pbopebty and 
Ceatteie Beal. 

(q) 6 & 6 Viet. 0 . 27, s. 1. 

(r) 6 ft 6 Viet. 0. 108, s. 1. 

(«) Beal Property Act, 1846 (8 ft 9 Viet. o. 106), s. 3. 

(t) Ibid., bb.2,3; Zinibler v. Abrahams, [1903^ 1 K. B. 677, 681, 682, C. A. 

At common law, estates of freehold in possession in corporeal hereditaments 
wore transferable, principally, by feoffment with livery of seisin ; and a 
feoffment might well be made by word of mouth; Bract, fo. 11 b, 33 b, 38 b, 

39 b; Littleton’s Tenures, ss. 69, 60, 66, 214 — 217 j Co. Litt. 48 b, 121 b, 

143 a, 271 b, n. (1). By the effect of the Statute of Frauds (29 Car. 2, c. 3), 

1, all feoffments were required to be put into writing and signed by the 
party making the same or his agent lawfully authorised by writing. During 
the 17th and 18th centuries and down to the year 1841 toe regular method 
iad Conveying freehold estates in possession was by lease and release, a trans* 
aetion in which two deeds were employed. From 1841 to 1846 a deed of 
statutory release alone was necessary. The Beal Property Act, 1846 (8 ft 9 
Viet. 0 . 106), by s. 3, made feoffments void at law unle^ evidenced by deed, 
excepting only > those made by infants under a custom, and by-' S. 2, mado 
00 Ep(»^hMelutament 8 transferable by deed of grant, since adop^ in practide 
as tito regular method of conveying freeholds; see Williams* Beal Property, 

^ ed., 143, 144, 148, 164^166, 196, 201, 209—212. 

(tt) At common law partitiDn between co-parceners might be made, as well of 
incorporeal as of corporeal hereditaments, by parol agroemeot between them 
tfdlowed by entry, but without formal Hvery of s^san : but partition by agree- 
meut between joint teuante oar tenants in common ocnikl only be carried out by 
imtiiMl eonveyanees oi their reqpeetive intexeats or dkiiesr In thd tm ol joint 
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necessary. 
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of chattel 
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exchange (?;) of any tenements or hereditaments not being copyhold ,* 
and to make a valid lease of any land for any term exceeding 
lliree years from the making thereof, or for any shorter term, in 
respect whereof the rent reserved does not amount to two-thirds at 
least of the full improved value of the land (a). A deed is also 
required at law (b) to make a valid assignment of a chattel interest, 
not being copyhold, in any corporeal hereditaments (c) ; and to 
make a valid surrender in writing of an interest in any tenements 
or hereditaments, not being a copyhold interest and not being an 
interest which might bylaw have been created without writing*(<f). 

temiiita this was properly effected by a release by deed, but tenants in common 
might give effect to a parol agreement for partition of corporoal hereditaments 
]>y mutual feoffments made by parol coupled with livery of seisin (Littleton’s 
Tenures, ss. 243—246, 250, 290, 304, 318 ; Co. Litt. 169 a, 187 a, 192). After 
the Statute of Prauds (29 Car. 2, c. 3), s. 1, partition by agreement between 
co-parceners and feoffments giving effect to a partition between tenants in 
common had to be put in writing and signed by the parties making the same 
or their agents thereunto authorised in writing (6 Bythowood and Jarman’s 
Conveyancing by Sweet, 587, 588). 

{v) At common law an exchange of lands lying in the same county might be 
miwle between men of equal estate by word of mouth followed by entry, and 
without formal livery of seisin ; but the exchange of lands lying in dilferent 
counties and of any incorporeal hereditament , wherever situate, was required 
to bo made by deed (Littleton’s Tcnuios, ss. (52 — 65 ; Co, Litt 60, 61, 266 b). 
After the Statute of Prauds (29 Car. 2, c. 3), s. 1, exchanges of lands in the 
fearao county wore required to be put in writing and signed by the parties 
making the same or their agents thereunto authorised in writing (4 Bythewood 
and Jarman’s Conveyancing by Sweet, 2). 

(a) At common law a lease of land for any term of years might well be made 
by word of mouth and without lively of boisin ; but until tho entry of the lessee 
ho Lad no estate in tho land by viitue of the lease, but only the interest known 
as interesse termini (Littleton’s Tenures, ss. 68, 59, 459 ; Co. Litt. 46 b, 270 a). 
The Statulo of Prauds (29 Car. 2, c. 3), ss. 1, 2, provided that all leases of any 
lands or hereditaments made by parol and not put in writing and signed by 
the parties making the same or tlioir agents thereunto authorised by writing 
should have the effect of leases at will only; except leases not exceeding the 
term of throe years from the making thereof, whereupon the rent reserved 
should amount to two-thirds at least of the full improved value of tho thing 
demised. The Ronl Propei-ty Act, 1846 (8 & 9 Viot. o. 106), s. 3, made void at 
law all leases required by law to be iu writing, unless made by deed. Ijosstios 
still have no greater interest, before entry, than an interesse termini ( WoUis v. 
Hands, [1893] 2 Ch. 75 ; Lewis v, Balter, [1905] 1 Ch. 46). 

f6) Real Property Act, 1845 (8 & 9 Viot. c. 106), s. 3. 

(c) At common law an asaig^'ment of a chattel interest in any corporoal 
hereditaments might well be mode by word of mouth (see Littleton’s Tenures, 
8. 59 ; Co. Litt. 48 a, n. (1), 49 a, 85 a, and n. (2), 338 a ; 3 Preston, Abstracts of 
Title, 2nd ed., 115). By the Statute of Prauas (29 Car. 2, c. 3), s. 3, no leases, 
eBtat^, or interests, either of .freehold or terms of years, or any uncertain interest, 
not being copyhold or customary interest, in any lands, tenemonts or heredita- 
mdnts, should be assigned or surrondered unless by deed or note in writing 
signed by the party so assigning or bis agent thereunto lawfully authorised by 
writing, or by act and operation of law. 

(d) At common la^ a siuronder of an estate of freehold or for years in any 
corporeal hereditaments might have been made by word of mouth, but the 
surrender of a like interest in any incorporeal hereditaments must have been 
made by deed (Go. Litt. 337 b, 338 a). The Statute of Prauds (29 Car. 2, o. 3), 
s. 3, required all surrenders of such estates to be put in writing and signed as 
above mentioned, except those made by operation of law (see previous i^te). 
It is held, however, that, if under an agreement made between a tenant of' land 
lor life or years and the immediate reversioner or remainderman in fee, the 
tenant give up to the other and the other take possession of the land, that is 
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664. A deed is also required (e) for the alienation at law 
between living persons of a contingent, an executory, and a future 
interest, and a possibility coupled with an interest (/), in any 
tenements or hereditaments of any tenure, and of a right of entry 
into or upon any tenements or hereditaments in England of any 
tenure (g), 

665. A disclaimer made by a married woman under the Beal 
Property Act, 1845 (/Of of any estate or interest in any tenements 
or nereditaments in England of any tenure must be made by 
deed (i). 

Leases made under the Leasing Powers Act for Eeligious Worship 
in Ireland, 1856 (A), are required to be made by indenture. 

All dispositions, releases, and extinguishments authorised by the 
Married Women’s Reversionary Interests Act, 1857 (/), to bo made 
by a married woman are required to be made by deed (w). 


pquivalent to a suri’endor by operation of law and the tranRactiou may 1)0 valid 
without deed or writing (T/umias v. Ooo/c (1818), 2 13. & Aid. IIJ); Griminun v. 
Lcyge (1828), 8 B. & C. 324; Dodd^. Acklom (1843), 6 Man. & G. 672 ; Lyon v.. 
/teed (1844), 13 M. & W. 285, 305, 310; NieMla v. A/Aeretowe (1847), 10 Q. 13. 
944 ; Phme v. Popplmell{\%Q2\ 12 0. B. (n. s.) 334 ; Oastler v. Ilenderson (1877), 
2 a B. D. 575, 0. A. ; Fenner v. Flake, [1900] 1 a B. 426). 

(e) Beal Property Act, 1845 (8 & 9 Vict. c. 106), s. 6. 

(/J At common law the interests above mentioned could not be assigned 
over by deed of grant, but they might be conveyed by fine operating by way of 
estoppel, and might be released by deed to the tenant of the freehold j^Fowle v. 
Feere (1599), Moore (K. B.), 554), or anyone entitled to a vested estate in rever- 
sion or remainder (Lurnpd’a Caae (1612), 10 Co. Rep. 46 b, 48 ; Shop. Touch. 239, 
321, 322; Pearne, Contingent Remainders, 365, 648—551 ; 2 Preston, Abstracts 
of Title, 2nded„ 93—99, 202—201 ; Doe d. Ghristmaa v. Oliver (1829), 10 B. & C. 
181). They were, however, devisable by will under stats. 32 lion. 8, c. 1 ; 34 & 35 
Hen. 8, c. 6 (Jonea y. Boe (1789), 3 Term Rep. 88), and are devisable under the 
Wills Act, 1837 (7 Will. 4 & 1 Vict. c. 26), s. 3 {Ingilbij v. Amcotta (1856), 
21 Bcav. 685). And in equity an agreement made for valuable consideration to 
assign such an interest would bo specifically enforced {WHqht v. Wright (1760), 

1 Ves. Sen. 409 ; Pearne, Contingent Remainders, 650, 651). 

(g) This enactment does not relate to a right or title to repossess or re-enter 
for condition broken, but only to an original light whore there has boon a 
disseisin or whore the party has a right to recover lands and bis right of 
ro-entry and nothing but that remains (i/unt v. Bishop (1853), 8 Exeb. 675, 680 ; 
ITunt V. Remnant (1854), 9 Exch. 636, 640 ; Crane Batten (1854), 23 L. T. (o. 8.) 
220 ; Jenkins v. Jones (1882), 9 Q. B. D. 128, 131, 0. A.). At common law such 
rights of entry were not assignable, but might be released by deed for tho 
benefit of the terre tenant (Littleton’s Tenures, s. 347 ; LampeJa Caae, supra ; 
Co. Litt. 214 a). As to tho sale since the above-mentioned Act of such rights 
of entry, see Jenkins v. Jonea, auj^a; Kennedy v. Lyell (1886), 15 Q. B. 1). 
491, 496 ; 2 Williams, Vendor and Purchaser, 773—775. • 

(A) 8 & 9 Vict. 0 . 106. As to Ireland, see the Pines and Recoveries (Ireland) 
Act, 183-f (4 & 5 Will. 4, c. 92), s. 68, authorising disclaimer. 

(t) Beal Property Act, 1845 (8 & 9 Vict. c. 106), s. 7. ^The deed must be made 
with the same formalities as are necessary in the case of a deed of disposition by 
.'I married woman uuder the Pines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), 
s. 77^ «»/pra. See title Husband and Wim 
(A) 18 & 19 Vict. c. 39, s. 10. As to the execution of such deeds, see p. ion, 


(i) 20 & 21 Vict. c. 67. 
(w) 


(m) Ibid,, 8. 1. The dispositions etc. so authorised are of any future or 
reversionary interest, whether vested or contingent, belonging to her or her 
htuband in her right (without any express restraint on the alienation thereof) 
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All leases authorised by the court under the Settled Estates Act/ 
1877 (w), of any settled estates or of any rights or privileges over 
or affecting the same (o), and all leases authorised by the same Act 
to be made by tenants lor life and others (p), are required to be 
made by deed. 

666 . Under the Conveyancing and Law of Property Act, 
1881 (q), a deed is required in the following cases : — conveyance 
of any property in order that the general words, estate clause, or 
covenants for title or covenants against incumbrances to be imj^lied 
by virtue of the Act may be incorporated therein ; mortgages of 
any property in order to incorporate therein the powers of sale, of 
insurance, of appointing a receiver, and of cutting timber conferred 
by the Act (r) ; conveyances by mortgagees exercising the power of 
sale conferred by the Act («) ; mortgages in the statutory form 
authorised by the Act of freehold or leasehold land (t) ; a release 
of or a contract not to exercise any power (whether coupled with an 
interest or not), if intended to take effect under the Act (a) and 
not under the law existing independently of the Act (6); the 
appointment authorised by the Act (c) to be made by a married 
woman of an attorney (d) ; and enlargements under the Act (e) of 
long terms of years (/). A disclaimer of a power must, in order to 


in any personal estate whatsoever to which lAe beoame entitled under any 
instrumont (other than a s^tlement or an agreement for a settlement made on 
the occasion of her marriage) made after diet December, 1857, and (as to 
release) of any power vested in or limited or reserved to her in regard to any 
such personal estate and of her right or equity to a settlement out of any personal 
estate to whidi she or her husband in ner right may be entitled in possession 
under any such instrument as aforesaid. Her husband must concur in the 
deed, which must also be duly acknowledged by her (see ss. 1, 2, 4 ; note (/>), 
p. 367, ante). See title HusBAXD AND Wife. 

(?0 40 & 41 Viet. 0. 18. 

(o) S. 4. 

(p) S. 46. See title Settlements. 

(g) 44 & 45 Viet. o. 41, ss. 2 (v.), 6, 7 (1), (5), (7), 63. See further as to these 
provisions, title Beal Peoperty and Chattels Heal. 

(r) Ibid., B. 19 (1) ; see s. 2. See, further, title Mortgage. « 

(«) Ibid., 8. 21 (1). See, further, title Mortgage. 

(t) Ibid., 8. 26 (1). See, further, title Mortgage. 

(a) 44 & 45 Viet. o. 41. 

(5) 1 bid., 8. 52. Tho only powurs which cannot be released, extinguished, or 
suspended independently ol this enactment are powers simply coliateral and 
powers mven to married .woRien and not capable of being released or suspended 
under the Fines and Becoveries Act, 1833 (3 & 4 Will. 4, o. 74), s. 77, the Married 
Women’s Beversionary Interests Act, 1857 (20 & 21 Viet. c. 57), or the Married 
Women’s Property Act, 1882 (45 & 46 Viet, c, 75) (see Williams* Conveyancing 
Statutes, 226, .383—386 ; lie ChiaMm*$ SdUement, [1901] 2 Oh. 82 ; pp. 367, 
369, ante). See, further, title Powers. 

i (e) 44 A 45 Viet. o. 4>. 

a) Ibid., B. 40. See, further, title Husband and Wife. 
e) 44 & 45 Viet. c. 41. 

/) Ibid., 8. 65. The terms which may be so enlar^ ore those (whether 
ereatra by lease from the freeholder or by underlease) which as originally create 
were for not less than 300 years, and whereof a residue of not less than 200 years 
is subsisting, without any trust or right of redemption affecting them in favour 
the freeholder or other person entitled in reversion ex]pe<mt thereon, and 
without any rent, or with merely a p^pero^ rent ox other rent haviok na 
moD^ value inoident to the reversion, or having had a rent (net being m^y a 
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be effectual under the Conveyancing Act, 1882 (g), be made by 
deedif/i). 

667. All leases authorised by the Settled Land Acts, 1882 to 
1890 (i), to be made by tenants for life and others of any settled 
land are required to be made by deed (j) ; except leases made at the 
best rent that can reasonably be obtained without fine and without 
exempting the lessee from punishment for waste for a term of not 
more than three years from the making thereof (/c). 

668. An appointment of a new trustee or new trustees must be 
made by deed in every case in which it is intended to transfer any 
of the trust property by a vesting declaration under the Trustee 
Act, 1893 (0. A declaration by one of three or more trustees of 
his desire to be discharged under that Act (m) must be made by 
deed. A vesting declaration under that Act (n), if made upon the 
appointment of a new trustee, must be made by the deed by which 
the new trustee is appointed, and, if made upon the retirement 
under that Act of one of three or more trustees, must be made by 
the deed by which the retiring trustee is discharged. 

The choice and appointment of a new trustee or new trustees 
made under the Trustees Appointment Act, 1850 (o), is required* 
to be evidenced by deed (p). 

669. Every instrument intended to be registered under the 
Land Transfer Acts, 1875 and 1897 (g), and to effect a transfer, 
charge, exchange or partition of registered land, or of any registered 
charge thereon, or to effect any alteration of a registered charge, is 
required to be executed as a deed (r). 


I rent or other rent having no money value) which subsequently has 
on released, or has become barred by lapse of time, or has in any other way 
ceased to be payable ; but not including any term liable to be determined by 
re-entry for condition broken, or any term created by sub-demise o\it oi u 
superior term itself incapable of being enlarged iiito a fee simple (see Convey- 
ancing Act, 1882 (45 & 46 Yict. c. 39), s. 11). 

' 45 & 46 Viet. c. 39. 




Qi) Ibid., s. 6. The operative effect of this enactment mainly concorna 
powers simply collateral; see 'Williams’ Conveyancing Statutes, 281. See, 
further, title Powfins. 

{i) 45 & 46 Viet. C.38; 47 & 48 Viet. o. 18; 50 & 51 Yict. c. 30; 52 & 53 
Yict. o. 36 ; 53 & 54 Yict. c. 69. 

(J) Settled Land Act, 1882 (45 & 46 Yict. c. 38), s. 7 ; sec ss. 2, G, 8 -12, 17. 
See title SBrrLBMBNTs. 

ft) Settled Land Act, 1890 (53 & 54 Yict. c. 69), s. 7. 

(l) 66 & 57 Yict. 0. 63, s. 12 (1), replacing the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Yict. c. 41), s. 34 (1), to the same offoct. See, 
fuT^er, title Trusts and Trustees. 

(m*) 66 & 57 Viot. c. 63, s. 11 (1), replacing the Conveyancing and Ljiw of 
Property Act, 1881 (44 & 45 Yict. o. 41), s. 32 (1), to the same effect. See, 
furUier, title Trusts abd Trustees. 

(n) 66 & 67 Yict. c. 63, s. 12 (1), (2), replacing the OonvejTincing and Law of 
Property Act, 1881 (44 & 46 Yict. o. 41), s. 34 (1), (2), to the same effect, 
furtW, title Trusts and Trustees. 

(o) 13 & 14 Yict. c. 28, s. 3. As to the execution of suoh deeds, see p. 399, post. 

(p) It is only for the purpose of preserving evidence that appointment 
IB required to be made to appear by some deed. The appointment itself need 
not be by deed. It will be sufficient if made by writing, without seal, as the 
Trustees Appointinent Act, 1890 (63 & 64 Yict. o. 19), s. 3 (1), extends the 
statutory power for the appointinent of new trustees for the time being in force 
to all land acquired, and held on trust for any purpose to which the Trustees 
Appointment Act, 1860 (13 & 14 Yict. o. 28), applies. 

(5) 88 & 89 Yict. 0. 87, ss. 22, 29, 34; 60 & 61 Yict. o. 65, s. 9 (3). 

M Land Transfer Buies, 1903, No. 107, Statutory Buies and Orders Bevised, 
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670. The following matters are required to bo carried out by 
deed : — Assignments of the copyright in new and original sculptures, 
models, copies or casts (s) ; transfers of shares in companies, 
which are subject to the provisions of the Companies Clauses 
Act, 1846 (t) ; mortgage debentures issued by companies under 
the Mortgage Debenture Acts, 1865 (u) and 1870 (a). An attorney 
to act for tlio purpose of making a transfer of any stock of any 
company or corporation, funds or annuities transferable in the 
books of the Bank of England or the Bank of Ireland, must bo 
appointed by writing under the hand and seal of the 8tockholde?(Z>). 
The relinquishment of holy orders under the Clerical Disabilities 
Act, 1870 (c), can only be effected by deed. 

671. Every contract made by an urban authority under the 
Public Health Act, 1875 (d), and exceeding a^60 in amount 
or value, is required to be in writing and sealed with the common 
seal of such authority (e). 

672. Bills of sale of personal chattels made or given by way of 
security for the payment of money by the grantor tlioreof aro void 
unless made by deed in statutory form (/). 

673. Transfers of British Bhij)3 or any share therein, when made 
to persons qualified to own a British ship, are required (g) to be 
made by bill of sale in the form of a deed. And mortgages of 
British ships or any share therein and transfers of registered 
mortgages of British ships or any share therein are rociuired {h) to 
be made in the form of a deed. 


Vol. VII., Land Hegietratioii, England, pp. 33 — 109. As to attestation of such 
instruments, see p. ^99, post. 

(s) Sculpture Oopyrignt Act, 1814 (64 Geo, 3, c. 6C), s. 4. As to the execu- 
tion of such deeds, see p. 398, post. See, further, title CorTWonT, Vol. VIII., 
p. 207. 

(<) 8 & 9 Viet. c. 1(3, B. 14 ; Powell v. Lowlon avd Provincial BanJe, [1893] 
2 (3h, 6.)5, 0. A. ; seo Williams on Personal Property, 16th ed., 298, 299. 
Shaies in companies registered under the Companies Act, 1862 (26 & 26 Vjct. 
f. 89), s. 22, or the Compunios (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s 22, 
are transferable in manner provided by tho ai tides of the o-mpany. Such 
transfers may bo, but aro not ueccssaiily, required to be made by deed 
(see Be Tahiti Cotton Co., Ex part- Sargent (1874\ L. R. 17 Eq. 273, 280 ; 
Soci^tS Oenirale de Parts v. Ha/Aer (1886), 11 App. Cus, 20, 22; Ireland 
v. Hart, [1902] 1 Oh. 622, 624, 627, 628. See, further, title Companies, 
Vol. V. 

(m) 28 & 29 Viet. 0. 78, s. 26. 

fa) 33 & 84 Viot. o. 20, a. 16. See, further, title Companies, Vol. V. 

(6),^ational Debt Act, 1870 (33 & 34 Viet. c. 71), ss. 22, 73. As to tbo 
attestetion of such iustruments, see pp. 398, 399, post. 

(c) 33 & 34 Viet. 0 . 91, s. 3, by which enrolment and other formalities are 
required. See p. 399, post, as to tbo execution and attestation of such deeds. 
Seo, further, title Ecclesiastical Law. 

' {d) 38 & 39 Viot. o. 65, a. 174 (1) ; see as. 6—8, 10, 12. 

(d Hunt V. WimUedon Local Board (1878), 3 0. P. D. 208, 213 ; Young & Co. 
V. ^al Leamington Spa Corporation (1883), 8 App. Cas. 617 ; compare Eaton v. 

(1881), 7 Q. B. D. 629, 0. A.; A.-G. v. Caskill (1882), 22 Ch. D. 637. 
See, further, titles Local Government ; Public Health ; etc. 

(/I Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Viet. c. 43), s. 9. 
See, further, titlo Bills op Sale, Vol. HI., pp. 1 et seq. 

{g) Merchant Shipping Act, 1894 (67 & 68 Vict. c. 60), ss. 1, 2, 24, 66 (2), and 
Boned. 1. ; Chasteauneu/ y. Capej/ron (1882), 7 App. Cas. 127, P. 0. 

(A) Merchant Shipping Act, 1894 (67 & 68 Vict. o. 60), ss. 1, 2, 31, 37, 66 (2), 
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674. Apprenticeship to the sea service is apparently required to 
be made by indenture (i). 

Sub-Sect. 3 . — In Eqxtiiy, 

675. Whenever any question is raised (whether for the purpose 
of asserting some equitable right or otherwise) in any court possess- 
ing equitable jurisdiction as to the effect of any assurance or alleged 
assurance of some legal estate or interest in any real or personal 
property or other legal right, the invariable rule is that the validity 
of the assurance, as regards its operation to convey any such legal 
estate, interest or right, must be tested by the rules of common 
law or statute required to be observed in order that it may taie 
effect at law. In other words, equity follows, and has always 
followed, the law with respect to the formalities necessary for the 
conveyance of any legal estate, interest or right (A;). Eor example, 
if a claim to assert some equitable interest or right in or to any 
lands or goods be met with a plea of purchase of the legal estate or 
interest therein for value and without notice of the equitable interest 
or right assorted, a conveyance of such legal estate or interest must 
be proved which is valid at law (1 ) ; and in any case in which a deed . 
is required to make the conveyance valid at law it must be shown 
that a deed was emidoyed (m). So, also, whenever any claim is 
asserted in any court of equitable jurisdiction under any assurance 
or alleged assurance made gratuitously of any legal estate, interest 
or right, a conveyance thereof must bo proved which is valid at law ; 
and if a deed bo required to effect such conveyance at law, the 
assurance is of no effect in equity without deed. It is settled that 
(where no declaration of trust is made) equity will not interfere to 
enforce or uphold a voluntary gift, which is incomplete for w^ant of 
compliance with the formalities required at law, of any legal estate, 
interest or right (n). Thus, any voluntary gift made without deed 
(and without any declaration of trust) of any legal estate of freehold 


and ‘^ohed. I. As to Ihe oxf-outioii of such deeds, see p. 398, post ; and son, 
fiirllier, title SiiirriNO and NAVioATroN. 

(1) MercliAut Shipping Act, 1894 (57 & 58 Viet. c. GO) ; see ss. IOC -'109, 
742 («. V. “ Seaman See, further, title SHirriNO and Navigation. 

(A) See cases cited in notes (/) to (7), infra; 1 Story, Equity Jurisprudence, 
13th od. by Bigelow, s. 64, p. 60. 

(2) See llaaaett v. Nosworthy (1673), Cas. temp. Einch, 102, 103 ; Drace v. 
Marlhoronqh {Duchess) (1728), 2 P. Wms. 491, 496 ; Willoughby v. Willoughby 
(’1787), 1 I'enn Rep. 763, 767, 773 ,* Rooper v. Harrison (1855), 2 K. & J. 66, 108, 
109; Phillips v. Phiflips (1861), 4 De Or. E. & J. 208, 215, 216; Clemow v. Oeach 
(1870), 6 Cn. App. 147 ; Pilcher v. Bawlins (1872), 7 Oh. App. 269 ; Heath v. 
CrealocJc (1874), 10 Ch. App. 22, 29, 30 ; Joseph v. Lyons (1884), 16 Q. 3. D. 
280, 0. A. ; Hgllas v. Robinson (1885), 16 Q. B. 1). 288, 0. A.; Taylor y. Russell, 
[1892] A. 0. 244, 0. A. ; Bailey v. Barnes, [1894] 1 Ch. 25, 36, 0. A. ; Bynge v. 
Synge, [1894] 1 Q» B. 466, 471, 0. A. ; Taylor y. Londdh and County Banking 
Co., [1901] 2 Ch. 231, C. A. 

(m) Consider the cases cited in the preceding note, and Potter y. Sanders 
(1846), 6 Haro, 1 ; National Bank of Australia y. United Hand in Hand and 
Band of Hope Co. (1879), 4 App. Cas. 391, 407, P. C. ; National Provincial Bank 
of England v. Jackson (1886), 33 Ch. D. 1, 0. A. 

(n) Colman v. Sarrd (1789), 1 Ves. 50, per Lord Eldon, L.C., at pp. 52, 55; 
Ellison Y. Ellison (1802), 6 Vos. 666, 662 ; Anirobus v. SmUh (1805), 12 Ves. 39; 
Edwards Y. Jones {\6'\6\ 1 My. & Cr. 226, 237, 238; Dillon y. Coppin (1839), 
4 My. & Cr. 647; Meek y. Kettlewell (1843), 1 Ph. 342, 347, 348; Milroy 
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in possession or remainder in any land (o), or of any legal term of 
years in any land(p), is altogether void in equity as well as at law. 
And a voluntary release of a debt owing at law is void, if not made 
by deed, both at law and in equity (q), 

676. A deed is not required by the rules of equity either for the 
creation of any trust or for the assurance of any equitable estate or 
interest in any real or personal property held on trust or subject to 
any equity giving rise to an equitable estate or interest, such as 
the equity of redemption (r). Thus, trusts of chattels personal, may 
well be created by word of mouth («). But all declarations or 
creations of trusts or confidences of any lands, tenements, or 
hereditaments must be manifested and proved by some writing 
signed by the party who is by law enabled to declare such trusts or 
by his last will in writing (f). They are not, however, required to 
be made by deed (a), 

677. All grants and oesignmeiits of any trust or confidence are 
required to be in writing signed by the party granting or assigning 
the same or by his last will(i>). And no action can be brought 
upon any contract or sale of lands, tenements or hereditaments, or 

Zord (1862), 4 Do G. F. & J. 264, 0. A.; v. Zock (1865), 1 Cli. App. 
25, 28; Uarrtiier y, liogera (18'73), L. E. 16 340; Iticharda v. Dtlbridye 

(1874), L. E. 18 Eq. 11 ; Moore v. Moore (1874), L, B. 18 Bq. 474 ; HcarUey y, 
NichoUon (1875), L. E. 19 Eq. 233 ; He J) reton* a Estate, Jiretony, WooUven (1881), 
17 Ch. I). 41G; He Shield, PethyhHdge y. Burrow (1885), 53 L. T. 5, 0, A. 

{o) Warrinery. Hogera, aupra; see pp. 361, 367, ante, 

(p) Richards y. Belhridge, aupra; see p. 368, ante. 

\q) Edwards v. Wdltera, [1896] 2 Oh. 167, 168, 172, 0. A. ; see p. 363, ante. 

(r) See Perkins, Profitable Book, s. 62 ; Plowd. 360 ; Doctor and Student, 
Dialogue II., 17th ed., chaps, xxii. and xxiii., pp. 171, 173 — 175 ; Bacon on Uses, 
13, 14, 60 ; Shep. Touch. 517—521 ; Gilbert on Uses, Srd ed. by Sugden, 50, 70, 
476 ; Fonblanque, Treatise on Equity, 6th ed.,i., 176 ; ii., 21 ; 1 Sanders on Uses, 
4th od., 65, 21 0, 316, 316, 342 ; 9 Bythewood and Jarman on Conveyancing, 3rd ed. 
by Sweet, 218, n. (4th od. by Bobbins, Vol. IV., p. 460, n.) ; WiUiums on Eeal 
I’roperty, 13th od., 169, 437 (20th ed., 186, 187, 634, 638) ; Lewin on Trusts, 
6th ed., 46^ et aeg., 672 (11th ed., 61 et aeg., 868); 2 Davidson, Precedents ih 
Conveyancing, 4th ed., p. 449, n. ; and consider the cases cited in notes (a), 
(®)i (ff)t Wt ^'T^fTa. It seems to have been a rule of the old law of uses that 
upon tho ^ant of a thing which could not pass without deed, such as a rent, 
a use in favour of a stranger to the gi’ant could not be raised without deed; ae 
Parvxa y. Teuton (1614), 1 Boll. Eep. 72, 73 ; Vin. Abr. Use» (O. 2), pi. 3 ; 
Gilbert on Uses, 3rd ed. by Sugden, 476*. It has been suggested that this 
rule may affect the modem law of the creation of trusts (Lewin on Trusts, 
6th od., 46 ; 11th ed., 62). But it is submitted that, in modem law, a declara- 
tion of tmst of any inooiporeal hereditament is valid and effectual without deed, 
provided that s. 7 of the Statute of Frauds (29 Car. 2, c. 3) be complied with. 

(a) Nab y* Nah (1718), 10 Mod..Eep. 404, per Parkke, L.C., at p. 405; Fordyce 
y. mUia (1792), 3 Bro; 0. C. 577, per Lord Thttblow, L.C., at p. 687 ; Bayley y. 
Boulcdt (1828), 4 Buss. 346, per Leaoh, M.B., at p. 347; Benbow y. Townsend 
(1833), 1 My. & K. 606 ; M*Fadden v. Jenkyna (1842), 1 Hare, 468, per WlOBAif, 
V.-C., atp. 461; S. 0.* (1842), 1 Ph. 163', per Lord Lyndhumt, L.C., at p. 
167 ; Vandenberg v. Pedmer (1853), 4 £. & J. 204 ; Jones y. Lock (1866), 1 
Gh. App. 26, per Lord OttANWORTU, L.C., at p. 28. 

(<) Statute of Frauds (29 Car. 2, c. 3), s. 7 \ Smith v. Maithewa (1861), 3 De 
G. F. & J. 139, C. A. S. 8 exoopU trusts arising or resulting by implication or 
construction of law, or transferred or extinguished by operation of law. 

(а) Shortridge y. Lamj^ough (1700), 7 Mod. Bep. 71, per HonT, O.J., at p. 76, 
Ex. Oh. ; and consider Fcreter y. ATafo (1798), 3 Y^es. 696» 707 j Hockefoucatdd v. 
Bouatead, [1897] 1 Oh. 196, 205—207, 0. A 

(б) Statute of Frauds (29 Car. 2, c. 3), s. 9. 
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an^ interest in or concerning them, unless the agreemenji npon 
whioh such action shall be brought, or some memorandum or note 
thereof, shall be in writing and signed by the party to be charged 
therewith, or some other person thereunto by him lawfully 
authorised (c). Every assurance of any equitable estate or interest 
in any lands, tenements, or hereditaments (d), or (as it appears) 
in any personal chattels, must therefore be so put in writing and 
signed {e ) ; but it is not necessary that any such assurance shall be 


(c) Statute of Frauds (29 Car. 2, o. 3), s. 4. 

\d) Ihid., B. 9. It is thought that s. 9 of the Statute of Frauds (29 Car. 2, 
0 . 3) applies to the assurance of an suitable estate or interest aiising in 
any lands or hereditaments under any implied or constructive trust, such as 
the equitable charge created by a deposit of title deeds or any other agree- 
ment to mortgage, the purchaser’s equitable estate arising under a contract 
to purchase laud. See Jie Itichardaon, ShiUito v. Hobson (1886), 30 Ch. 1>. 
396, C. A. ; 53 L. T. 746, where it was held that an attempted oral gift of 
a title deed of land, which had been deposited with the donor as security 
for an advanco, and of the money so secured, was void. Kay, J., held that the 
attempted gift of the money secured was void, because there had been no com- 
plete assignment at law of the mortgage dobt (see note (q) on p. 374, ante) ; 
and no appeal was brought from his decision on this point. It does not appear 
that s. 9 of the Statute of Frauds (29 Car. 2, c. 3) was referred to, but it is* 
submitted that it was applicable to the equitable charge attempted to be given. 
It seems, however, to be a question whether s. 9 of the Statute of Frauds applies 
to the assignment of the equitable estates or interests arising under the equity 
of redemption. But there appears to bo no doubt that s. 4 of that Act applies 
to all contracts or sales of or concerning such estates or interests (see He Collins, 
Ex parte Ferry (1843), 3 Mont. D. & De G, 252 ; Be Deetham, Ex -parte Broderich 
(1886), 18 Q. B. D. 380; so that piuctically this question is limited to 
gratuitous assurances of such estates or interests (see notes (A), (»), on p. 376, 
post). As to those, it appears to be arguable that assignments of an equity of 
redemption are not within s. 9 of the statute. It is true that in some early cases 
it wab said that a mortgagee is a tinistee fur his mortgagor for some purposes 
(see Casborne v. Scarf e (1737), 1 Atk. 603, 606; Downes v. Grazebrook (1817), 3 
Mer. 200, 207, 209). But this view was afterwards abandoned, and it has been 
TOpeatedly laid down that, so long as tho mortgage is on foot, the mortgagee 
is not a trustee for, or in a fiduciaiy relation to, tho mortgagor {Cholmonddey 
{Marquis) v. Clinton {t!brd) (1820), 2 Jao. & W. 1, p&r Lord Eldon, L.C., 
at pp. 183, 186, 186; Taylor y. Bussell, [1892] A. 0. 244, per LordJElEHSCHELL, at 
p. 255 ; Kennedy v. De frafford, [1896] 1 Ch. 762, C. A., per Kay, L.J., at p. 774 ; 
see also Be Alison, Johnson v. Mounsey (1879), 11 Ch. D. 284, C. A. ; Warner v. 
Jacob (1882), 20 Ch. II. 220). It has also been expressly held that an equity 
of redemption is not a “trust” within s. 10 of the same statute {Lyster v. 
Dolland (1792), 1 Ves. 431, 436 ; see Flunket v. i’ewaon (1742), 2 Atk. 290, at p. 293). 
It appears that prior to the Statute of Frauds (29 Car. 2, o. 3) equitable interests 
were transferable by parol (see note (r) on p. 374, ante) ; and, apart from that 
statute, it is believed that there has been no legislation which alters the law in 
this respect. But the regular practice of convoyancers has been to make all 
assignments of an equity of redemption by deed, though it has been adij^itted 
that this is not neoess^, and that, as regards sues, mor^ages, or other oon- 
iraots of or concerning an equity of redemption, a si^ed writing is all 
that is required (see 9 Bythewood and Jarman, Coi^veyanoing, 3rd ed. by 
Bwee^ 218, n. (4th ed. by Bobbins, Vol. IV., p. 460, n.) ; Wmiams on Beal 
Property, 13th ed.^ 437; 2 Davidson, Precedents in Conveyancing, 4th ed., 
p. m 9, n.). And in practice no one could be advised to make any voluntary 
asstffance of an equity of redemption otherwise than by deed (see note (k) on 
p. 377, post). 

(e) It has been doubted whether the 9th section of the Statute of Frauds (29 
Chur. 2, 0 . 3) extends to trusts of chattels personal (seeLewin on Trusts, 6th m., 
573 ; 11th ed., 869); and there appears, indeed, to be some ground lor the view 
that 88. 7—9 of this Act form one /oscc^td of elauses relating only to lands, 
tenements, and hereditaments. But the point has never been decided; and8»9ui 
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Scot. 9. evidenced by deed (/). There is no doubt that a deed is not 
When ft necessary to the validity of any such assurance, if made for 
Deed is valuable consideration {g). And it is thought that, upon principle 
nftj pessa ryt and according to the preponderance of authority, a deed is not 
necessary to effect the gratuitous assurance of any purely equitable 
estate, interest or right, in any real or personal property, provided 
that the intention of actual and immediate assignment (as dis- 
tinguished from a mere promise of future assignment or gift) be 
clearly expressed and that the assurance be put in writing and 
signed by the assuror (li). This principle would seem fflso 
properly applicable to an express release made gratuitously of any 
purely equitable estate, interest or right, in any lands or goods, 
such as the release of an equitable charge thereon (i). But the 


terms applies to all trusts and makes no exception of trusts of chattels personal ; 
and sooner Wood, V.-O., Jerdein v. Bright (1861), 2 John. & H. 325, 330, 331. 

( /) See notes (r), (a), on p. G74, ante. 

Ig) See the authorities cited in note (r), p. 374, ante; and ICx parte Leathet 
(1833), 3 Deac. & Ch. 112 ; Re Ogloume. Ex parte Ueathcoale (1842), 2 Mont. D. 

JJo Q. 711; Dightonv. Withers (1862), 31 Beav. 423, 424; Neve v. Pennell 
(1863), 2 Hem. & M. 170, 186 ; Tehh v. Hodge (1869), L. R 5 0. P. 73, Ex. Ch. ; 
Credland v. Potter (1874), 10 Ch. App. 8, 12, 14. It is a general rule of equity 
that an agreement made for valuahlo con&iderati >n to assign any equitable 
estate or interest in any property may operate us an equitable assignment hereof ; 
aeei?o/y v. Tlawow (1749), 1 Ves. Sen. 331; Wright v. Wright (1750), 1 Ves. 
Sen. 409 ; William Brandt's Sons <fe Co. v. Dunlop Rubber Co., [1905] A. C, 464, 
per Lord Maonaouten, at pp. 461, 462. 

(h) See note (d) on p. 375, ante, as to a voluntary gift of an equity of redemp- 
tion. It has been ostaplished by modern authority that a direct assignment may 
well be made, without valuable consideration, of an equitable chose in action 
(Nekewich v. Manning (1851), 1 De G. M. & G. 176, C. A. ; Voylev. Hughes 
(1854), 2 Sm. & O. 18; Doneddsm v. DonaJdson (1854), Kay, 711; Cilbert v. 
Owrton (1864), 2 Uem. & M. 110; Re WaifsTrusts (1864), 2 De G. J. & Sm. 365, 
0. A. ; Re Patrick, Bills v. Tatham, [^891] 1 Ch. 82, C. A. — in all of which cases, 
though the assignment was made by deed, the point decided was that an actual 
assignment of, as distinguished from a mere promise to assign, an equitable 
interest is valid, though made gratuitously). And it hss been farther held that 
a gratuitous assignment of an equitable chose in action may bo made by a signed 
writing without deed (Lambe v. Orton (1860), 1 Drew. & Sm. 12o ; Re King, 
Sewell V. King (1879)) 14 Oh. D. 179; Harding v. Harding (18861, 17 Q. B. A 
442 ; Re Crijfin, Qriffin v. Oriffin, [1899] 1 Ch. 408) ; see also 3 Davidson 
Precedents in Conveyancing, 3rd ed., 692, 693. 

(t) If a voluntary gift of any equitable interest can well be made without 
deed, it appears to fmlow that a voluntary release of an equitiiblo inteiost can 
also be made without deed. The case of Re Hancock, Hancock v. Berreg (1888), 
57 L. J. (CH.) 793, may, however, be thought to make against this view. In 
that case there had been a mortgage by deed of an equitable reversionary chose 
in action. After the mortgage debt had been barred by the Statute of Limita- 
tions,*' the mortgagee sent the mortgage deed to the mortgagor with a letter 
expressing the intention of giving him the deed. There was also some slight 
expression of a desire on the part of the mortgagee to relinquish his claim under 
the mortgage ; but it wits considered that the letter did not amount to a transfer 
of the mortgage’s interest in the mortgaged property. In these circumstances 
it was held by Kay, J., that the mere gift of the mortgage deed did not amount 
to a release of the mortgagee’s interest in or chorgo upon tho mortgaged pro- 
perty. The learned judge said that it was necossary that a gratuitous i-elcose 
of the mortgage debt should be by deed. This dictum is no doubt correct 
111 itself, a debt being a legal chose in action ; see note (j), p. 374, ante. 
It is submitted, however, that the question really raised was, not whether 
the mortgage debt was released, but whether the mortgagee’s interest 
(which could only be purely etjuitable) in the mortgaged property was 
fplpilbed ; 4 ud th^t the actual authority of the cape ip poppoed to the rulipg 



conclnsive And irrevocable effect of a deed as regards any gratuitous 
assurance contained therein ( j) is recognised in equity as well as at 
law ; and any gratuitous assignment made by deed of any purely 
equitable estate, interest or right, is indubitably effective (A:). 

678 * The equitable rule is clear that, with respect to the 
consequences of any act stipulated in a binding agreement to be 
performed, what ought to be done is to be treated as actually 
accomplished (0, and by virtue of this rule where a contract 
sp^ifically enforceable is made for the acquisition of some estate 
or interest in real or personal property, for the assurance of which 
a deed is required either by common law or statute, any party to 
the contract, who has duly performed his part of the agreement, is 
entitled, as against all persona against whom the contract can be 
specifically enforced, to enjoy the like advantages as if the contract 
liad been completed by the deed required (m). 

Thus, where an enforceable contract (n) has been made for 


that the mere gift of the mortgage deed did not have the effect of releasing the 
charge, la dooiding this the learned judge followed the cose of lie Richardson. 
Shillitov. Hobson (1886), 30 Gh. D. 308, 0. A. (see note (d), p. 375, ante), and 
declined to follow an old decision to the contrary effect (Richards v. S't/wis 
(1740), Barn. (OH.) 90, which had previously been treated as authoritative, even 
in the House of Iiords: ]Ji,rn v. Godfrey (1798), 4 Ves. 6, 10 ; Dujfidd v. Elwes 
(1827), 1 Bli. (N. 8.) 497, 536, 540, H. Xj. ; Cross v. Sprigg (1819), 6 Hare, 662, 
odd). On one point, however, it is submitted that the decision in Re Hancock, 
llancoeh v. Berrey (1888), 67 L. J. (CH.) 793, was wrong. The judge said that 
lie would, if necessary, hold that tne mortgage deed itself could be recovered 
back from the mortgagor. But it is settled that the gift and delivery of the 
niortgago deed by mortgagee to mortgagor passes to the latter the property in 
the deed considered as a piece of parchment \Darton v. Gainer (1858), 3 H. &N. 
387 ; Rummene v. Hare (1876), 1 Ex. J). 169, 0. A. ; see note (.</), p, 410, post). 
In Re Richardson, Shillito v. Hobsont, supra, the deed purported to be given was 
not ^e moitgage deed and was not the absolute proper^ of the donor. 

(fS See p. 358, ante. 

(Je) See the cases cited in note (7i) on p. 376, ante; also Petre v. Espinasse 
(1834), 2 My. & K 496; Bill v, Cureton (1835), 2 My. & K. 503 ; M’ Donnell v. 
Hesilrige (1852), 16 Beav. 346; Pearson v. Amicable Assurance (1869), 27 
Boav. 229. Hence it is the invariable practice of conveyancers, whon instructed 
to draw any voluntary settlement, assignment, release, or other assurance of any 
equitable estate, interest or right, to embody the parties’ intention in a deed ; see 
3 Davidson, Precedents in Conveyancing, 3rd ed., pp. 962, 1278 ; Vol. V., 
Part II., pp. 139, 140 ; Encyclopaedia of Forms and Precedents, Vol. II., 
pp. 444, 446, 448 ; Vol. XIII., pp. 180, 679 et sea. 

{1) Lechmere v. Carlisle {Earl) (1733), 3 P. Wms. 211, 216; Ouidot v. Onzdot 
(1746), 3 Atk. 254, 256; Traford v. Boehm (1746), 3 Atk. 440, 446; Crabtree v. 
Branibls (1747), 3 Atk. 680, 687 ; Drury v. Buckinghamshire {Earl) (1761), 2 
Eden, 60, 66; titead v. Newdigate (1817), 2 Mer. 621, 530; Lysaght v. Edipards 
(1876), 2 Oh. D. 499; Re Gary-Elwes' Contract, [1906] 2 Ch. 143, 149. 

(m) See the cases cited in the following notes; J^udicature Act, 1873 (36 & 

37 Viet. c. 66), 88. 24, 26 (11). It should be noted .that, whilst equitable 
assignments made without deed hy way of sale or mortgage of lauds, tene- 
mento or hereditaments, or of shares in companies transferable by deed, are 
governed by the general rules of equity affectiug such dispositions, similar 
assignments of ships or any share therein are subject to special provisions of 
the Mezehant Shipping Act, 1894 (67 A 68 Viet. o. 6(B, s. 67 (see Blacky, 
WRUams, [1896] 1 Oh. 408 ; Barclay A Co., Ltd. r. Pode, [1907] 2 Ch. 284; and 
title Sum Fisa ajsvd Navigation) ; and equitable assignments of tangible goods, 
either absolutely or by of mortg^, are affected by the Bills of Sale Acts, 
1878 and 1882 (41 A 42 Viot. o. 31 ; 46 & 46 Viot. o. 43) ; see title Bills of 
Salb, VoL in., p. 13. ^ 

(n) Eex the contract, if of lapd^t tsusmsnts or hereditaments, or any interest 
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sbot. 2. granting a lease for life (o) or years (p) of any land or (as it 

VThena appears) any incorporeal hereditament (g), both the landlord and 

Deed is the tenant thereunder are respectively entitled to enjoy and to 

necessaiT. enforce the same rights in respect of the hereditaments agreed to 

be demised as if the lease contracted for bad actually been duly 
granted (r). But this right belongs to each of these persons as 
against those persons only whom he can oblige to perform the 
contract specifically («) and in those courts only which have 
jurisdiction to decree such specific performance (t). The sajpe 
doctrine applies where a landowner has for valuable consideration 
made an agreement in writing, duly signed (tt), to grant the right to 
enter upon his land and remain there for a certain time (a) or to 
grant an easement thereover (h). 


Sect. 8. — The Fo9'm of a Deed, 


Sub-Seot. 1 . — Material on which imcribed and Mode of Inscription. 


Malcrial on 
which a deed 
must be 
written. 

Language ; 
manner of 
writing. 


679. A deed must be written on paper or parchment, and not on 
any other substance (c). A sealed writing inscribed on any other 
substance, as on wood, stone, slate, linen, cloth, leather, or steel, 
cannot take effect as a d6ed(d). A deed may be written in a 
book (e). It may be written in any language and in any character (/) ; 


in or concerning them, to bo enforceable, the agreement, or some memorandum 
or noto thoreof, must be in writing and signed by the party to be charged 
therewith or some porson by him thereunto lawfully authorised (Statute of 
Frauds (29 Car. 2, c. 3), s. 4 ; pp. 374, 376, antef; Wills v. Sfradling (1797), 3 
Ves. 378 ; Edge v. Strafford (1831), 1 Or. & J. 391 ; Webber v. Lee (1882), 9 
Q. B. D. 316, 0. A.). 

(o) Zimbler y. Abrahartis, [1903] 1 K. B. 677, 0. A. 

(p) Soe Parker v. Taswell (1868), 2 Do G. & J. 659 ; Bond v. BosUng (1801), 1 
B. & S. 371 ; BoUason v. Leon (1861), 7 H. & N. 73; Tidey v. Mollett (1864), 
16 0. B. (N. s.) 298. 

{q) Jjowe V. Adams, [1901] 2 Oh. 698, 600. 

(r) Waish V. Lonsdale (1882), 21 Cli. D. 9, 0. A. ; Furness v. Bond (1888), 4 
T. L. R. 467 ; Lowther v. Meaner (1889), 41 Oh. D. 248, 264, C. A. ; Crump v. 
Temple (1890), 7 T. L, E. 120 ; Manchester Brewery Co. v. Coombs, [1901] 2 Oh. 
608, 617. 

(«) See Swain v. Ayres (1888), 21 Q. B. D. 289, 293, 296, 0. A. These, of 
course, do not include porsons who have for valuable consideration and with)^ i| 
notice of tho contract acquired any legal estate or interest in the land affected 
{Synge v. Synge, [1894] 1 Q. B. 466, 471), 0. A. 

{t) Foater v. Beeves, [1892] 2 Q. B. 256, 0. A. (where it was held that the 
principle did not apply in a, county court in tho case of a contract which by 
reason of the value of the property was not within the equitable jurisdiction). 

(u) See note («) on p. 362, and pp. 374, 376, ante. 

(a) See Lowe v. Adame, eupra; and titlo Real Fbopebtt Aim ChatteU 
"ReaL* 

(b) See per Linduby and Bowen, L. JJ., in Dalton v. Angue (1881), 6 App. Oas. 
740, 765, 782 ; JIfay v. Belleville, [1906] 2 Oh. 606 ; and title Easements ahb 
PaOFITS Ah 

(c) Goddard's Case (1684), 2 Go. Rep. 4 b, 6 a ; Oo. Litt. 36 b, 229 a ; 2 Oo. Inst 
672 ; Shep. Touch. 60, 62, 64 ; 2 Bl. Com. 297 ; Williams on Real Fropertyf 
13th ed., 153 (20th ed., 163). Mr. Preston, in his edition of Sheppard’s Toubhstone^ 
pp. 60, 64, nas added vellum to the substances on whi(m a deed may bd 
inscribed. But vellum is nothing more than a fine kind of parchment. 

(d) Y. B. 26 Edw. 3, 83, pi. 9 ; Y. B. 44 Edw. 3, 21, pi. 23 ; Y. B. 12 Hen. 4, 
23, pi. 3; Y. B. 27 Hen. 6, 9, pi. 1; Fitzherbert, Gmind Abridgment, Finely 
116 ; Fits. Nat. Brev. 122, 1 ,* Oo. Litt. 36 b, 229 a. 

(•) Foas V. WrigU (1698), Oro. Eliz. 613, 

if) Shop. Touch. 66 : 2 Bl. Oom. 297. 
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and it is not necessary that the writing be done with pen and ink ; 
it may be executed in pencil or with paint, in print, hy engraving, 
lithography or photography, or in any other mode of representing 
or reproducing visible words (^). 

^ SuB'Seot. 2 . — Deed PoU or Indenture, 

680 . Deeds are either deeds poll or indentures (h), A deed poll 
is a deed made by and expressing the active intention of one party 
only ; though more persons than one may join in expressing by a 
d^ed poll the same active intention. A deed poll is so called because 
the parchment required for such deeds has usually been polled or 
shaven even at the top. An indenture is a deed to which two or 
more persons are parties, and which evidences some act or agree- 
ment between them other than the mere consent to join in expressing 
the same active intention on the part of all. An indenture derives 
its name from the fact that the parchment on which such a deed 
was written was indented or cut with a waving or indented line at 
the top (i). A deed executed before the 1st of January, 1845, is 
not an indenture unless it were actually indented, even though it 
wore therein stated to be an indenture (/c). But a deed executed 
after the 1st of October, 1845, and purporting to bo an indenture, 
has the effect of an indenture, though not actually indented (/). 

681 . Under a deed poll an assurance may be made or an obligation 
created by the maker of the deed to or in favour of any person suffi- 
ciently designated therein ; and any such person may maintain an 
action upon the deed for the broach of any obligation or duty so 
created (m). A person may also take, under an indenture inter yartes 


Seo Schneider v. Morns (1814), 2 M. & S. 286; Qenry v. Physic (1826), 5 
B. & 0. 234, 237 ; Bennett v. Brnmjitt (1867), L. E. 3 0. P. 28 ; DejKh v. Dench 
(1877), 2 P. D. 60; Tourret v. Gripps (1879), 48, L. J. (oh.) 667 ; Interpretation 
Act, 1889 (52 & 63 Viet. o. 63), s. 20. See, as to the greater weight to bo 
attached to wiitton alterations of a printed deed, RolerUon v. French (1803), 4 
East, 130, at p. 136 ; Glynn v. Margetson (7o., [1893] A 0. 361, at pp. 354, 358. 

(A) Littleton’s Tenures, ss. 218, 370—377 ; Co. Litt. 35 b ; Shep. Touch. 60. 

(0 Co. Litt. 229 a, and n. (1) ; Shep. Touch. 60 ; 2 Bl. Com, 295, 296 ; Williams 
on Property, 18th ed., 162, 163; 20th ed., 162, 163; and see Davidson, 
Precedents in Conveyancing, 4th ed., Vol. L, 31, 32, 37 ; 3rd ed., Vol. III., 
Part II., 1281 ; 3rd ed., vol. V., Port II., 197, 269, 279. The practice of 
indenting originated in early times, when deeds were short, and two or more 
copies were written on one piece of parchment with some words in between, and 
each pai’t was cut oil in a waving or uneven line, which might afterwards sliow 
that It tallied with the other part or parts. Afterwards indenting only was nsed 
(see authorities cited). 

(A) Studs Cass (1696), 6 Co. Eep. 20 b; Co. Litt. 143 b, 229 a; Shep. Jouch. 
60. It appears, however, that a man might bind himself by executing a deed 
not indented, but expressed to be made between parties, in the same manner os 
if the deed were in the form of a deed poll (see Salter v. Kidgley (1689), Carth. 
76 ; 1 Show. 68 ; Holt (k. b.), 210). And a deed actually indented might take 
effect as a deed poll, if not expressed to be made between parties (Cooker v. Child 
(1673), 2 Lev. 74). 

(Z) Beal Property Act, 1846 (8 & 9 Viet, o, 106), s. 6. This Act (by s. 1) 
rep^edstat. 7 & 8 Viet. o. 76, s. 11, providing that, after 31st December, 1844, 
it should not be necessaiy in any case to have a deed indented. 

(m) Sevdarnore v. Van^nstene (1687), 2 Co. Inst. 673; Qreenv. //orne (1694), 1 
Salk. 197 ; Lowther v. Kdly (1723), 8 Mod. Eep. 116, 118. It is not necessary 
that he should be designate by name {Sunderland Marine Ineurante Co* ▼, 
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Sect. 8. wliich he is not named as a party, an estate in remainder (n), or, 
The Perm ns it appears, by way of use or trust (o). And a power of attorney 
of a Deed, may be given by an indenture made inter partes to a person not 
named as a party thereto (i>). 

And under an indenture executed after the 1st of October, 1845, 
an immediate estate or interest in any tenements or hereditaments 
maybe taken, although the taker be not named a party to the same 
indenture (< 7 ). The benefit of a condition or covenant respecting 
any tenements or hereditaments may also be taken under such an 
indenture by one not named a party thereto, but it is a question 
whether these covenants are confined to those of which the benefit 
may run with the land (r). Such covenants, however, cannot bo 
effectually made by indenture with persons not in existence at tlip 
timo of the execution of the deed, as, for instance, future owners ,i 
the land («). 

Kzeoution by 682. It appears also that by executing an indenture a man may 
non-party. incur any liability therein expressed to be undertaken bv him, not- 
withstanding that he is not named as a party to the tJeed (a). But, 
except in the case of such covenants respecting any tenements or 
horeditamentfl as are mentioned above, a man cannot sue at law 
upon any covenant contained in an indcM luro inter partes (though 
the covenant be expressed or appear to be made for bis benefit) if be 
be not named as a party to the deed (h ) ; though if the provisions 
of the deed be such as to constitute him a cestui que trust of the 


Kearney (1801), Ifi Q. B. 92.), 038^. The Biimo principle applies in the case of a 
deed indented and ovidoncmg divers active intentions on the part of certain 
persons respectively, but not expressed to be made between them as parties (2 
Co. Inst. G73 ; Cooker v. Child (1673), 2 Lev. 74). 

(n) Co. Litt. 231 n. 

(o) 2 Preston on Conveyancing, 394. 

(jp) Mobile V. A’uer (1002), Cro. Khz. 906; Shop. Touch. 217 ; Co. Litt. 62 h, 
n. ( t) ; J'nwihftr v. Kelly (1723), 8 Mod. Eop. 115, 118 ; Hiorer v. Gordon (181 1), 
3 M. 3(>8, 322, 323 ; 2 Preston on Conveyancing, 400. 

(7) Peal Propel ty Act, 1845(8 & 9 Viot. c. 106), s. 6. At common law a 
person could not take any immediate benefit under an indenture, either by way 
of assurance of property or right or of contract, or maintain an action upon 
any covenant contained therein, unless he were named as a party to the do' d 
(Co. Litt. 231a; 2 Co. Inst. 673; Windsmore v. Jlohart (1585), Ilob. 313; 
Greenwood y. 7'y?er (1620), Hob. 314 ; Storir v. Ooidon (1814), 3 M. & S. 308, 
322, 323 ; Metcalfe v. Rycroft (1817), 6 M. & S. 75 ; 2 Preston on Conveyancing, 
394 et seq. ; Berkeley v. Hardy (1826), 6 B. & 0. 356 ; Southampton (Lord) v. 
Brown (1827), 6B. &0. 718; Gardner v. Lachlan (1836), 8 Sim. 123, 126; Jhake 
▼. Beckfiam (1843), 11 M. & W. 315, 317, Ex. Oh. ; Chesterfield and Midland 
Silksione Odlliery Co. v. Hawkine (1865), 3 H. &. 0. 677, 692. 

(r) In Forster v. Elvet Colliery Go., Ltd., [1908] 1 K. B. 029, 0. A., the 
Court of Appeal held that they ore so confined, but doubt was expressed as 
to this in the House a* lords ; S. 0., euh nom. Dyson v. Forster, [1909] A. 0. 
98. 102. 

(s) Kedsey y. Dodd (1881), 52 L. J. (cn.) 34, 39; Forster v. Elvet Oolliery Co., 
Ltd., supra. 

(a) Salter V. Kidgly (1689), Corth. 76 ; Holt (E. b.), 210. It seems that in this 
case the deed sued upon was not an indenture ; see S. 0., sub nom. Salter v. 
Kidly, 1 Show. 58 ; 2 Preston on Conveyancing, 418 ; but the rule laid down 
by Holt, O.J., appears to extend to the execution of an indenture os well 
M of a deed made between parties but not indented. 

(i) Forster v. Elvet CoJUery Co., Ltd., supra; and note ( 7 ), supra. 
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benefit of the agreement, he may enforce the covenant under tlie 
equitable jurisdiction of the court (c). 

683. Where an indenture is executed in duplicate, or in more 
parts than one, so that each party entitled thereunder may possess 
an example of the deed, all the parts are regarded as one deed in 
law and each part is as efficacious as the other or others (d). 


SioT. a. 

The Fona 
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Where one of such parts is executed by the grantor or assuror Counterpart, 
or person undertaking some obligation under the deed, and the other 


bv the grantee, alienee, or person taking the benefit of such 
ooiigation, the former part is called the principal deed and the 
other the counterpart, but where all parties execute each part, each 
part is equally the principal deed (c). 


Sui>Seot, 3 . — Formal Paris 

684. In modern conveyancing practice the chief formal parts Formal pnru 
of a deed are the words describing the instrument (whether “J 
deed poll or indenture), the date, the parties’ names, tlie recitals recitaEJ'^ ***' 
stating the facts on which the act to be evidenced by the deed testatum^ 
is grounded, the testatum or witnessing part containing the 
operative words which express the parties’ intention, and £he 
testimonium stating that the parties have sealed the deed in 
witness of what is written therein. Further, in assurances of 
property the testatum usually contains the following subsidiary 
formal parts : — The parcels or description of the property to be Parcels, 
conveyed, the habendum defining the estate to be taken by the 
alienee, the uses (if any) declared of such estate, the trusts (if any) 
imposed on the person taking the legal estate under the deed, and 
the covenants (if any) entered into by the alienor or alienee (/). In 
a deed of feoffment or other assurance of land all that part which 
precedes the habendum^ including the parties’ names, the recitals (if 
any), and the operative words, is called the premises ((7). There are 
also several formal clauses appropriate to deeds of particular kinds. 

Thus, mortgage deeds contain a proviso for reconveyance or 
redemption, leases at a rent a reddendum specifying the rent Reddendum, 
reserved, and frequently a proviso or condition of re-entry, and 
settlements a variety of trusts and powers always expressed in well- 
drawn deeds in formal language (k). 


(c) Hook V. iTinncar (undated, circa 17fi0), 3 Swan. 417, n. ; Orcgurij y. Williams 
(1817), 3 Mor. 682, 690 ; Page v. Cox (1862), 10 Hare, 163 ; Touche v. Metropolitan 
Railway Warehousing Co. (1871), 6 On. App. 671, 677 ; lie Empress Engineering 
Co. (1880), 16 Oh. D. 126, 129, 0. A. ; Lloyd's v. Harper (1880\ 16 Ch. Ik 290, 
Jt5, 317, 0. A. ; Re Flavell, Murray v. FfowcK (1883), 25 On. D. 89, 0. A. ; Oandy 
y. Candy (1885), 30 Ch. D. 67, 67, 69, 70, 73—76, 0. A. 

(d) Y. B. 38 Hen. 6, 26, pi. 1 ; Littleton’s Tenures, A 370; Co. Litt. 229 a; 
Sh^p. Toiich. 62, 63 ; Pearse r. Morrice (1832), 3 13. & Ad. 396 ; Burehell v. 
C/ark (1876), 2 0. P. D. 88, 96, 0. A. ; and see p. 379, note (i), ante. 

(e) Shap. Touch. 63 ; 2 Bl. Com. 296; and see oases cited in previous note. 
(/) 1 Davidson, Precedents in Conveyancing, 4th ed., 31; '6th ed., 22; 

Wiuuiins on Beal Property, 13th ed., 197, 198 ; 20th ed., 600, 601. 

(a) Co. liitt. 6a; 229 b ; Shep. Touch. 76 ; 2 Bl. Com. 298. 

(A) 2 Davidson, Precedents in Conv^ancing, 4th ed., 14, 31, 306 (3rd ed., 
Voh ni., 1 et <e^., 257 et wg.; Yol. V., Part L, 34, 108 n. (b), 111), 
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Conveyancers adhere by common consent to the traditional 
method of framing deeds, construct them with the usual formal 
parts and use the established common forms ; and no stops are 
employed in deeds, whether deeds poll or indentures (i). But it is not 
essential that a deed should be expressed in this manner. Provided 
that the language used in the deed express the parties’ intention 
with reasonable certainty, it will take effect at law, notwithstanding 
that it be not drawn with the usiial formal parts or in accordance 
with the established conveyancing practice (/c). But where any rule 
of law requires the use of any particular or technical words to carry 
out the parties’ intention, as in the case of the limitation of 
an estate of inheritance in fee simple or fee tail in any lands 
or hereditaments (/), the necessary words must of course bo 
employed (m). Deeds, whether deeds poll or indentures, may bo 
expressed either in the first or in the third person (»)• 

i Sub-Sect. 4. — Date, 

685. A deed takes effect from tlie time of its delivery, and not 
from the day on which it is therein stated to have been made or 
executed ; and a party to a deed is not estopped by any statomont 
in the deed as to the day or time of its execution from proving that 
it was delivered at some other timo(u). A deed may be good 
although it have no date or bear a false or an impossible date (p). 

Sect. 4 . — Execution of a Deed, 

Sub-Sect. 1. — Formalities of Execution). 

(i.) Sealing, 

686. A deed must be sealed, that is, it must have a seal fixed or 
impressed upon or attached to it, and the party professing to be 
bound thereby must do some act expressly or impliedly acknow- 
ledging the seal to be his (q). But it is not necessary that any 
particular kind of seal shall be used, provided that there be affixed 

2 Davidson, I’rcoedeuta in Conveyancing, 4th od., 19, 20, 30; Williams 
on Iteal Property, 13th ed., 197 — 202; 20th cd., 600—005. 

(Tc) Co. Litt. 7 a; 2 Bl. Com. 297, 298; R. v. Wooldalt {Inhabitants) (1844), 
6 a B. 549. 

U) Littleton’s Tenures, s. 1 ; Williams on lioal Property, 13th ed., 10, 
146—147, 190'; 20lh od., 110, 146—147, 201—203. Seo title Peal Pkopehty 
JlND Chattels Heal. 

a Re WhisUm's Settlement, Luvatt v. WUliamaon, [1891] 1 Ch. 001 ; Re Ethel 
itchelU and RuileFs Contract, [1901] 1 Ch. 945 Re Irwin, It win v. ParJees, 
[1904] 2 Ch. 762. 

(n) Littleton’s Tenures, ss. 371 — 373; Sho]\ Touch. 61. 

{oyLudford v. Qretton (1576), 2 Plowd. 490, 491 ; UoddarPs Case (1584), 2 
Co. Hep. 4 b ; Clayton's Case (1685), 6 Co. Hep. 1 a ; Oshey v. IlicJcs (1610), 
Cro. Jac. 263 ; Co. Litt. 46 b; Shep. Touch. 72 ; Stone v. Ha/c ’(1693), 3Lev. 348; 
Doe d. Whatley v. Telling (1802), 2 East, 267 ; Hall v. Cazenove (1804), 4 East, 
477 ; Steele v. Mart (1825), 4 B. & C. 272; Doe A., Lewis v. Bingham (1821), 4 
B. & Aid. 672 ; Browne v. Burton (1847), 17 L. J. (q. b.) 49 ; Jayne v. Hughes 
(1864), 10 Exch. 430 ; Clarke v. Roche (1877), 3 Q. B. D. 170 ; Leschallas v. 
BW/, [1908] 1 Ch. 641, 651. 

(p) OoddartPa Case, awpra; Dodson v. Kayes (1610), Telv. 193 ; Cromwell v, 
Q^nsden (1698), 2 Salk. 462. 

(a) Co. Litt. 6 a ; Perkins, Profitable Book, ss. 129, 130 ; Shep. Touch. 66, 
67 ; National Provincial Bank of England v. Jackson (1868), 33 Ch. D. 1, 11, 14, 
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or impressed to or on the deed something purporting to be a seal. 
Thus, the seal may be of wax affixed on the deed or attached thereto 
by a ribbon, or it may bo a wafer, or it may be simply impressed on 
the deed (r). And the seal need not bear any indication that it is 
the particular seal of the person who affixes it. Thus it need not be 
stamped ^ith his coat-of-arma, crest, or initials, or otherwise 
specially marked, and in modern practice wax or wafer seals with a 
plain impression are generally used. One may well seal a deed with 
another man’s seal (s). And where several persons are parties to ft 
deSd, it is not necessary (though it is the usual practice) that there 
be as many seals as there are persons, but they may all seal the 
deed with one and the same seal (0. The party sealing need not 
actually affix or impress the seal himself, so long as ho deliver the 
deed in his own person («), and in such case he need not touch the 
seal if he expressly or impliedly acknowledge it to bo his (b). Thus, 
it is sufficient if the seal be affixed by some other person in his 
presence with his consent, and he so assents to the delivery of the 
deed (c), or if some other person in his presence and with 
his consent write his name opposite a seal previously affixed in 
token of his acknowledgment that thesealis his {d), or if, when the seal 
has been affixed by some other person in his absence on his behalf, 
he afterwards in person acknowledge the deed to bo his («). In 
modern practice, however, the usual manner of sealing a deed is for 
the party to place his finger or thumb on the seal (which is generally 
already attached) at the same time as he utters the words “ I deliver 
this as my act and deed,” which are equivalent to delivery (/) 


C. A. ; Re Balhu ConsoHduM Co. (1888), 30 W. li. 392 ; 68 L. T. 300; lie Smith, 
VsucU V. Shepherd (1892’), 67 L. T. 64, 0 . A.; and seo p. 357, notes (a), {d), 
ante. 

(r) Shop. Touch. 57; 3 Preston, Abstracts of Titlo, 2nd od., 61, 62; It. y. 
St. Paul, Covevt Garden {Inhabitmda) (1845), 7 Q. B. 232, 238, 239 ; Sugden on 
Powers, 8Ui ed., 232 ; Re Saudtlanda (1871), L. It, 6 U. P. 4il, 413; J^ational 
Provincial Bank of England v. Jacicson (1886), 33 Ch. D. 1, 1 1, 14, 0. A. ; lie Smith, 
Odwell V. Shepherd, awpra. But a circular liue enclosing the letters L. S. does not 
purport to he a seal ; it is a mere indication of the place where the seal should bo 
put (Re Ualkia Gonaolidaied Go., supra). 

{a) Bract, fo. 38 a; Y. B. 11 E«lw. 4, 4, pi. 7; Y. B. 21 Edw. 4, 81, pi. 30; 
Perkins, Profitable Book, ss. 130 — 134; SuttmCa Jluapital Case (1612), 10 
Co, Eep. 1, 30 b; Shop. Touch. 67; Vin. Abr. Faits (II); Ball y. DunaterviUe 
(1791), 4 Term Eep. 313 ; 3 Preston, Abstracts of Titlo, 2nd ed., 61, 62 ; National 
t^aoindal Bank o/ Engl-and v. Jackaon, supra, 

(«) Perkins, Profitable Book, s. 134 ; Shep. Touch. 67 ; Lovelace's {Lord) Case 
(1632), W. Jo. 268; Ball y. DunaterviUe, supra; Gooch y, Goodman (1842), 2 
Q. B. 680, at p. 698. 

(а) Perkins, Profitable Book, ss. 130, 134 ; Shep. Touch. 67 ; 2 Bl. Com. 
807. See as to delivery, p. 386, post. 

(б) BaU V. DunatervUle, supra ; Tapper v. FouXkea (1861), 9 0. B. (w. s.) 797 ; 
Keith V. Pratt (1862), 10 W. E. 296. 

(c) BaU v. DunaterviUe, supra. 

\d) B. V. Longnor {Inhabitants) (1833), 4 B. & Ad. 647. 

(e) Tupper y. Foulkea, supra. In these cases, where the party delivers the 
deed in person, authority to affix the seal, or to write his name as an acknow* 
lodgment that the seal is his, may well be given by parol (see cases last 
cited). But authority to execute (that is, to seal and deliver) a deed on behall 
of another must be given by deed (see p. 363, arde). 

(/) Williams onl^al Property, 13tb ed., 150 ; 20th ed., 160, 
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687. A deed must be written beforeit is sealed (^). If, therefore^ 
a man seal and deliver a writing which is left blank in some 
material part (as with regard to the name of the grantor or the 
grantee or the description of the property to be conveyed), that is 
void for uncertainty and is not his deed, and it cannot be made his 
deed merely by filling up the blanks after his execution of it (^) ; 
though it may become his deed if he afterwards re-execute it (i). 
But a deed is not necessarily void for uncertainty by reason of its 
having been executed with some blank spaces left therein. Its 
language may be sufficient without filling up the blanks to ascertain 
the intention of the party who has executed it to do or enter into 
some act or agreement valid or enforceablo in law (A;) ; and if so the 
writing is his deed as it stands (0. 

686. A deed must be sealed before or at the time of its 
delivery (m); but if it be delivered without being sealed it may 
subsequently be sealed and re-delivered, in which case such eealing 
and re-dejivery will be the only effective execution of the deed («)• 

(ii.) Signing. 

689. It is not essential that a deed shall be signed as well as 
sealed (o). But it is, and has long been, the regular practice for a 

(g) Perkins, Profitable Book, s. llfi; Com. Dig. Pait (A, 1); Shop. Touch, 
5i ; and soo next note. 

(h) Markluim v. Ooimton (1698), Cro. Ella. 626, 627 ; Weeks y. Maillardet 
(1811), 1*4 East, 568 ; Powell v. (1S12), 3 Camp. 181 ; Wesiy. Steward (1846), 
14 M. & W. 47, per Pahke, B., at p. 48 (whore a schedule of creditors, parties to 
the deed, was omitted) ; HtbblewhUe v. AVMorim (1840), 6 M. & W. 200, 216, 
216 ; Enthoven y. Hoyle (1862), 13 0. B. 373, Plx. Oh. ; Taylor y. Great Indian 
Peninsular Pail. Co. (1869^ 4 De O. & J. 659, 0. A. ; Swan v. North British 
Australasian Co. (1862), 7 II. & N. 603 ; (1863) 2 U. & C. 175, Ex. Ch. ; France 
V. Clark (1884), 26 Ch. D. 257, 263, 0. A. ; SodUe O^nSrale de Paris y. Walker 
(1886), 11 App. Cas. 20; Powell y. London and Provincial Bank, [1893] 1 Ch. 610 ; 
affirmed [1893] 2 Oh. 665, C. A. ; lie Queensland Land and Coal Co., Davis v. 
Martin, [1894] 3 Ch. 181, 183 (the last eight oases relate to transfers of shares 
or debentures executed in blank) ; Burgis y, Constantine, [1908] 2 K. B. 484, 
491—492, 497, 600, 601, 0. A. (printed form of mortgage by deed of a ship with 
blank spaces for tho necessary particulars execute by intending mortgagor 
and handed to the mortgagee to fill up). 

(i) Hudsony. Itevett (1829), 6 Bing. 368, 371 ; llibblewhite y. ITMorine, supra; 
Tapper v. FouJkes (1861), 9 0. B. (n. 8.) 797, per Williams, J., at pp. 807, 808 ; 
soc, further, p. 403, post. 

(k) See p. 357, ante. 

(l) Doe a. Lewis v. Bingham (1821), 4 B. & Aid. 672 ; Hall y. Chandlesa (1827), 

4 Bing. 123 ; Hudson y. Reoett, supra; Hibblewhite y. M' Marine, supra, per 
Park^. B. Acbeffs v. Hives (1863), 33 Beav. 62. Where a deed with blanks 
left in it is so valid, filling in the blanks after its execution oonstitutes an 
alteration of tho deed, as to which see p. 411, post. 

(m) Goddard's Case (1664), 2 Co. Bep. 4 b, 6 a; Finch, Law, Book It., o. 2, 
108; Shep. Touch. 67 (Preston’s ed.); and see Davidson v. Cooper (1843), 11 
M. & W. 778 ; (1844) 13 M. & W. 343, 363, Ex. Oh. 

■(«) Tupper y. Foulkes, supra. 

(o) Tennes de la Ley, suh voce Faits; Shep. Touch. 60; ilfa^v Shepherd 
(1622), Cro. Jao. 640; Cromwell y. (Trunsden (1698), 2 Salk. 46*2, per Holt, 
O.J. ; R. V. Goddard (1703), 3 Salk. 171 ; 2 Bl. Uom. 306; Elliot y. Davis 
(180i), 2 Bos. & P. 338 ; Wright v. Waheford (1811), 17 Ves. 454, 469 ; Taunton 
y. Pepler (1820), Madd. & G. 160; 3 Preston, Abstracts of Title, 2nd ed., 
61, 62; Sngden on Powers, 8th ed., 234, 235; Tupper T. Foulkes, supra 
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person executing a deed to sign hie came near the place where his 
seal is affixed as an acknowledgment that the seal is his and as a 
guarantee of authenticity (p). And a deed intended to operate as an 
exercise of a power of appointment, by the terms of which the power 
is exercisable by deed required to be signed and sealed by the 
donee of the power, should certainly, and perhaps must, be signed as 
well as sealed (q). 

(iii.) Delivery, 

*690. In order to be effective a deed must be delivered as the act 
and deed of the party expressed to be bound thereby, as well as 
sealed (?•). No special form or observance is necessary for the 
delivery of a deed, and it may bo made in words or by conduct (s). 
In modern practice the usual form of delivering a deed is for the 
executing party to say, while putting his finger on the seal, “I 
deliver this as ray act and deed ” (t). But it is not necessary to 
follow this form of execution (rt). Nor is it necessary that the 
deed should actually be delivered over into the possession or custody 


A doubt has been raised whether it is not necessary to sign a deed wjnch 
gives effect to some assurance required by the Statute of Frauds (29 Car. 2, 
c. 3), 68. 1, 2, to be put in writing and signed by the party making the same, 
or his agent, as in tne case of a feoffment or u lease of lantl for a term exceed- 
ing three years from the making (2 Bl. Com. 306; Gooch v. Ooodimin (1812), 
2 Q. B. 680, 697, 598 ; see pp. 367, n. (<), 368, n. (6), ante). But the great pre- 
ponderance of authority is certainly in favour of the opinion that the ytututo of 
Frauds (29 Oar. 2, o. 3) is aimed at assurances made by parol, and does not 
affect transactions carried out by deed, so that in such cases signing is unneces- 
sary; per UoLT, O.J., R, V. Goddard fl703), 3 Salk. 171 ; Shep. Touch, 66, 
11 . (24) (Preston’s ed.); 3 Preston, Abstracts of Title, 2ud ed., 61 ; Aveline v. 
Whiaeon (1842), 4 Man. & O. 801 ; Cherry v. Heming (1849), 4 ICxch. 631, 636 ; 
Williamson Real Property, 13th ed., 154 *; 20th ed., 154 ; and see Lawrie v. Lee§ 
(1880), 14 Oh. D. 249, 0. A. ; (1881) 7 App. Oas. 19, 27, 28, 40, where the deed 
was not si^ed by the lessor, and it appears to have been considered that the 
essential thing waa the affixing of his seal thereto. It is, however, advisable 
that all deeds should be signed according to the regular practice, signature iu 
tlie party’s own handwriting being the moans gener^y used in modem times tu 
demonstrate the authenticity of any document intended to bind him ; see next 
note ; Shep. Touch. 60. 

(p) Termes de la Ley mh voce Faits ; S Preston, Absli’acts of Title, 2nd ed., 
62 ; Sugden on Powers, 8th ed., 235 ; Williams on Real Property, 13th ed., 154, 
166 ; 20th ed., 154. 

(o) See p. 395, post. 

(r) See p. 357, ante, Y. B. 9 lien. 6, 37, pi. 12; Plowd. 308 ; Goddard’s 
Cass (1584), 2 Co. Rep. 4 b; Clayton's Case (1585), 5 Co. Rep. 1 a; Stanton 
V. Chaniberlam (1588), Owen, 95; Co. Litt. 35 b, 171 b; Willis v. Jermin 
(1590), Oro. Eliz. 167, per Gawdy, J. ; Termes de la Ley sub voce Fait; Shep. 
Touch. 50, 57 ; 2 Bl. Com. 306 ; 3 Preston, Abstracts of Title, 63 ; per Bayi^y, J., 
Styles V. Wardls (1326), 4 B. & C. 908, 911 ; Doe d. Garnons v. Knight (1826), 
5 B. & 0. 671 ; Hall v. Bainhridge (1848), 12 a B. 699, 710 ; Tapper v. Foulkes 
(1861), 9 0. B. (n. 8.) 797, 803 ; JCchos v. Wickham (1863), 14 0. B. (K. s.) 435, 
473, Ex. Oh. ; (1867) L. R. 2H. L. 296. 309, 312, 320, 323 ; Moxmtt v. Castle Steel 
and Jrwv Works Co. (1886), 34 Ch. D. 58, 0. A. 

(e) Stanton v. Chamberlain, eupra ; Thoroughgood's Case (1612), 9 Co. Bsp. 
136 d; Oo. Litt. 36 a, 49 b; Shep. Touch. 57, 58; Hall v. Bainhridge, eupra; 
Tappw v. Foulhee, stmra; Xenos v. Wickham, eupra. 

ft) 3 Preston, Abstracts of Title, 2nd ed., 63 ; Xenos v. Wickham, 
supra; Williams on Real Property, 18th ed., 150; 20th ed., 150, 161 ; see 
p. 383, ante. 

, (o) Tapper v. Foulkes, supra; Keith ?. Pratt (1862), 10 W. E. 296. 


Sect. 4. 
Exeoiitlon 
of a Deed. 

Deedexer* 
cisinga power. 


Dellveiy of a 
deed. 




886 


Deeds and Other Instruments, 


Seot. 4. 
Ezecotion 
of a Deed. 


Need not be 
read over. 


Attestation. 


of the person intended to take the benefit thereof, or of some person 
(other than the party to be bound by the deed) to his use (6) ; 
though if the party to be bound so hand over the deed that is a 
sufficient delivery (c). What is essential to delivery of the document 
as a deed is that the party whose deed the document is expressed to 
be (having first sealed it (d)) shall by words or conduct expressly 
or impliedly acknowledge his intention to be immediately and 
unconditionally bound by the provisions contained therein (e). It 
is not necessary to the execution of a deed that it should be read oyer 
by or to the executing party before or at the time of its delivery, 
even though he be illiterate or blind ; for if he be content to dispense 
with so informing himself of the contents of the deed he will be 
estopped from averring that it is not his deed (/). If the sealing of 
a deed be proved, its delivery as a deed may be inferred, provided 
there be nothing to show that it was only delivered as an escrow(^). 
It appears that if several deeds conveying the same land to 
different persons be delivered to them simultaneously, that may 
operate to vest the land in them as tenants in common in equal 
shares (h). 


(iv.) Attestation, 

691. Apart from statute, it is not necessary to the validity of 
a deed that its execution shall bo attested by any witness (t). Bui 


(b) Dot d. Oarnons v. Knight (1826), 6 B. & 0. 671, 689—692 ; Exton v. 
(1833), 6 aim. 31 ; Onigcon v. Uerrard (1810), 4 Y. & C. (kx.) 110, 130 ; F 
V. FleUlur (1844), 4 Haro, 67, 79; Kmns v. Urey (1882), 9 L. ll. Jr. 639 : 

.r T. T> o II T on,. ' . . /• 


Exton V. Scott 
Fletcher 

" iw, T. yjir-ij i/ ij. iV. ll', OOi) XCUOS 

V. Ivickham (1S67), L. 11. 2 li. Ij. 296. As to conceitinieiit of exoculiou, eeo 
p. 403, 2 >ost. 

(c) liutler and DaJeer's Cew (1591), 3 Co. Bop. 25 a, 26 b; Thoroughgood'a 
Case (\G\2), 9 Co. Bop. 186 b; Doe d. Oarnons v. Knight^ supra; Xenos v. 
W%ckhain^ mpra, -per Blackhukn, J., at p. 312. 

See p. 382, iioto (j), ante. 


,e) Seo cases citod iii notes («), (o), on p. 385, ante, and (b), supra; also I'aw v. 
Bury (1669), 2 Dyer, 167 a ; Parker v. 'Fenant (1560), 2 Dyer, 192 b; Shelton*s 
Case (1582), Cro. Eliz. 7 ; Jlollingworth v. Ascue (1594), Cro. Eliz. 365, 356 ; R, 

V. LongnoT {InhaU(anU) (1833), 4 B. & Ad. 647, 649 ; Lmdon Freeholdand Leasehold 
Premerty Co. v. Sumd (Baron), [1897] 2 Ch. 608, C. A., and compare the rases 
cited in notes (o), (p), on p. 387, post, as to delivery ns an escrow. Acknowledg- 
ment of a deed already sealed, but which is in another room, may be sufficient 
(Powell V. London and Provincial Jicnk, [1893] 2 Ch. 555, 0. A., atp. 666). 

(/) Thoyoughgood's C'imo (1684), 2 Co. Bop. 9 h, 9 b; MamxePs Cose (1684), 
Moore (k. b.), 182, 184; Shep. Touch. 66; Albemarle (Duchess) v. Bath (Earl) 
(1693), broom. _(cn.) 193, 194, S. 0. sub noni. Hath (Earl) v. Mountague (Earl) 
(1093), 3 Qas. in Ch. 55, 60, 69, 75, 76 ; Jt. v. Longnor (Inhabitants) (1833), 

(^^*84), Skin. 159, pi. 6; Hunter v. Walters 
(1871), 7 Ch. App. n, per Mellish, L.J., atp. 87; JIvwatson v. Webb, [1908] 1 

1 K. B. L.|3, L34, 23.), C. A. ; Alliance Credit Bank of London v. Owen 
<1908), Vimes, 27th May, 1908. See pp. 393, 405, 40G, post, 

(1818)) 12 Q. B. 699, 710; Keith v. Pratt (1862), 10 

W. li. 2J6 ; Xenos y, ntekham, supra; and consider the cases cited in note (e), 
$tipra, and in notes (o), (p), on p. 887, post. 

(7t) So held by Wood, V.-C., in Uopgood v. Ernest (1865), 3 De G. J. & Sm 
116. The decision in that case was reversed in the Court of Appeal on other 
grounds, assuming the Vice-Chancellor’s decision on the above point to be 
correct, but without expressing any opinion thereon. 

(t) Qoddmrdls Case (1584), 2 Co. Bep. 4 b, 5 a; Qanett y. LhUr (1661), I Lev. 
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ifc is and has long been the practice to execute deeds in the presence Sbot. 4. 
of a witness or witnesses and to indorse thereon or subscribe thereto Ezeontloo 
a statement that the deed has been so sealed and delivered or signed, aj^ed. 
sealed and delivered, and for the attesting witness to sign his name 
to such statement and to add his address and description (j) ; and 
in certain cases attestation by one or more witnesses is required by 
statute {k), 

Suh-Sect. 2 . — Delivery as on Escrow. 

692. A deed may be delivered as an escrow (or scroll), that is, as Escrow, 
a simple writing, not to become the deed of the party expressed to be 
bound thereby until some condition shall have been performed (1); 
for example, not until tho grantee under a deed of conveyance 
on sale or mortgage or of reconveyance on discharge of a mortgage 
shall have paid the consideration money, or not until the person to 
benefit under tho deed shall have executed some other deed or 
document as agreed with the party delivering the escrow (ni). It is Delivery at 
not necessary that the delivery of a deed as an escrow should be “ cwrow. 
made in any special form or accompanied with any particular words. 

Like delivery as a deed (u), delivery as an escrow may bo made, in 
words or by conduct, the essential thing in the case of delivery as 
an escroAV being that tho party should expressly or impliedly declare 
his intention to ho bound by the provisions inscribed, not im- 
mediately, but only in the case of and upon performance of some 
condition then (o) stated or ascertained (p). 

25; Keith v. Pratt (1802), 10 W. It. 290 ; 2 BI. Oom. 207, 308, 378; 3 Preston, 

Abstracts of Title, 2nd ed., 71 ; 'VViUiainB on Boal Pioi>orty, 13th ed., 101 ; 20lh 
ed., 599. 

(j) Co. Litt. 6 a; 2 Bl. Coni. 307, 308; 3 Preston, Absti’acts of Title, 2nd ed., 

71 ; Siigdon on I’owois, 81}i ed., 231, 235; "Williams on Bool Propoity, 13tli 
ed., 194, 299; 20t]i ftl., 371, 599; 1 Ivey and Elpliiustono, Precedents m Con- 
vey .incing, 9tli cd., 703, 701. It is nlw-iys advisable that tho execution of deeds 
should be attested according to the usual practice in order to preserve evidence 
of their execution (3 Prebtoii, Abstracts of Title, 2nd ed., 71 ; Wilhams on Beal 
Pioiierty, 13th ed., 194 ; 20th ed., 509) ; e.speoially as the general rulaof law is 
that tho execution of a deed must be proved by the evidence of the attesting 
witness, if any (see CaW (/fai'f.) v. Dunning (1803), 4 Bast, 53; Doey. J)urn/i»^ 

(1813), 2 M. & S. 62, 64; lie Jtmi/s Estate (1855), 1 Jur. (n. s.) 222; Leigh v. 

Lloyd (1865), 35 Boav. 455 ; lie Rice (a Person of Unsound Mind) (1886), 32 
Oh. D. 35, 0. A. ; Common Law Procedure Act, 1854 (17 & 18 Vict. c. 125), 

B. 26, and the Criminal Procedure Act, 1865, (28 & 29 Vict. c. 18), ss. 1, T; 

Taylor onBvidonce, 6th cd., ss. 16.17 et scq.^ 1660 ; 10th ed., 1839 et srq., 1862 ; 

1 "Williams, Vendor and Purchiiscr, 96, 97 ; and cases in note (Z), infra. Tho 
witness must be some person who is not a party to the deed ; and a statement of 
its execution in his presence should be written on tho deed and signed By hiiiL 
(Coles V. Trecothick (1804), 9 Ves. 234, 251 ; Freshfield v. Reed (1842), 9 M. & W. 

404; Wickham V. Bath {Marquis) (1865), L. B. 1 Eq. 17, 24, 25; Seal v. Claridye 
(1881), 7 Q. B. D. 516, 519, 0. A.). * 

(A) See pp. 393 et seq., post. 

{1) Y. 13. 9 Hen. 6, 37, pi. 12 ; Keil. (1607), 88, pi. 2 ; Perkins, Profitable 
Book, 8. 138; Perryman's C’<Me(1599), 5 Co. Rep. 84 a, b; Shop. Touch. 68, 69; 

2 "Bl. Com. 307 ; Xenos y. Wickham (1867), 2 H. L. 29^ 323; and oases 

cited in note (p), infra. 

(m) See cases cited in note (p), infra, 
in) See p. 385, ante, 

(o) See Doe d. Lloyd v. Bennett (1837), 8 d ft P. 124. 

(pl Johnson T. Soker (1821;, 4 B.ft Ald.449{ Murray V. Stair {Sart) (1823K 
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693. For a deed to be well executed as an escrow, it need not be 
actually delivered into the custody of a stranger to the deed (that is, 
some person not being either a party to the deed or the agent of some 
party thereto) to keep until perforiuance of the condition and then to 
deliver it over to the party intended to benefit (a). A deed may well 
be delivered as an escrow, though the party to be bound retain it in 
his own possession (b). And it may be delivered as an escrow to an 
attorney acting for all parties thereto (c) ; and even to the solicitor 
acting for the party to benefit thereunder, provided it be handedrto 
him as the agent of all parties for the purpose of such delivery (d). 
And where several persons are parties to a deed as grantees and 
one of them is also the solicitor of the other grantees and of the 
grantor, and the deed is delivered to him, evidence is admissible to 
prove that it was delivered to him, not as a grantee, but in his 
capacity of solicitor to the grantor and as an escrow to take effect 
only upon the performance of some condition (e). But at law a 
deed cannot well be delivered as an escrow to the party intended 
to benefit thereunder, as such, because delivery of the document to 
him is necessarily its delivery as a deed (/), and any stipulation 
then made by word of mouth and purporting to suspend the 
operation of the deed until the performance of some condition would 
be repugnant to such delivery, and the party delivering the deed 
would be estopped from averring such a stipulation in contradiction 
of the deed (g)^ 


2 B. & C. 82; Bowlier v, liurdekin (1843), 11 M. & W. 128, 147 ; Nash v. %n 
(1844), 1 Jo. & Lat. 1G2 ; Oudgm v. Be$8et (1856), 6 E. & B. 986 ; PhUlipn v. 
Edwards (1864), 33 Beav. 440, 445 — 447; Walker v. Ware etc. Bail. Oo. (I860), 35 
Beay. 52, 58 ; Setios v. Wtrkhavi (1867), L. B. 2 H. L. 296, 311, 823 ; Watkins 
V. Bash (1875), L. B. 20 Eq. 262 ; Coupe v. CWb/er (1890), 62 L. T. 927 ; Lloyds 
Bank, Ltd. v. Bullock, [1896] 2 Ch. 192, 194; London Freehold and Leasehold 
Property Co. y, Sujield (Baron), {^1897|I 2 Oh. 608, 620—622, 0. A. 

(a) In this respect the cases cited m the four following notes haye modified 
the rule laid down in the earlier authorities cited in note (^, ^sf. 

(5) Gudgen v. Besset, supra; Phillips v. Edwards, supra; Walker y. VTare etc. 
Bail. Co., supra; Xenos v. Wickham, supra; and see p. 386, note (c), ante. 

(c) Millenhip y. Brookes (1860), 6 H. & N. 797. 

(a) Watkins \. Nash, supra. 

(e) London Freehold and Leasehold Proj^y Co. y. Huffleld (Baron), supra, in 
which case, howeyer, the court found me fact to be that the deed had been 
deliyered unconditionally. 

(/) See p. 386, note (c>, ante. 

(g) Whyddxiris Caee (1596), Cro.Eliz. 520 ; Williams y. Green (1602), Cro. Eliz. 
684; Thoroughgood's C'flwe(1612), 9 Co, Eep. 136 b, 137 b; Holford y. Parhr (1618), 
Hob. 246; Bushell v. Pasmore (1704), 6 Mod. Eep. 217, 218; Coare y. Gihlett 
(1803), 4 East, 85, per Lord Ellenbobough, 0. J., at p. 95 ; Go. Litt. 36 a, n. (3) ; 
Bhep. Touch. 58. 59 ; 3 !?ro8ton, Abstracts of TitJe, 2nd ed., 64 ; Pym v. CampbeU 
(1856), 6 E. & B. 370, per Ckompton, J., at p. .374 ; and see Rutland's (Countess) 
Case (l604), 5 Co. Bep. 25 b, 26 a, b. It is submitted that the dictum, of Hall, 
V.-C., in Watkins y. Nash (1876), L. E. 20 Eq. 262, 266 (which was made with 
reference to the deliyery of a deed by one grautor, uot to tho grantee, but to a 
co-grautor to keep as an escrow), and the decision in London Freehold and 
J,easehold Property Co. v. Sujffkid (Baron), supra, do not go so far as to 
oyerrule the authorities here stated. There are, howeyer, some old oases to the 
eontzary effect (see Wilcode r, Jleivson (1597), Moore (K. B.), 696 ; Hawksland y. 
QoltM (1601), Cro, Eli?. W j Afiofi; (1603), Noy, 50). In equity, if « s^ed 
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694. When a sealed writing is delivered as an escrow it cannot 
take effect as a deed pending the performance of the condition 
subject to which it was so delivered ; and if that condition be not 
performed the writing remains entirely inoperative (h). If, there- 
fore, a sealed writing delivered as an escrow come, pending the 
performance of the condition and without the consent, fault, or 
negligence of the party who so delivered it, into the possession of 
the party intended to benefit thereunder, it has no effect either in 
his hands or in the hands of any purchaser from him ; for until 
mlfilment of the condition it is not, and never has been, the deed of 
the party who so delivered it (i). When a scaled writing has been 
delivered as an escrow to await the performance of some condition, 
it takes effect as a deed (without any further delivery) immediately 
the condition is fulfilled, and the rule is that its delivery as a deed 
shall, if necessary, relate back to the time of its delivery as an 


Wilting wore delivered as a deed (or d fortiori m an escrow) to a paity to benefit 
thoreiinder, upon an agreement that it filiould not take ellect until the perform- 
liuco of some condition, he would bo loatrninod from enforcing it at law until the 
condition wtio fulfilled, and if the condition were not observed, tbo other ftarty 
would be relieved fioni liability thereunder (A/fixn?efZ’a (Sir Oeortfe) Case (1719), 

1 Eq. Cas. Ahr. 20, j)!. 5 j Wauier v. IVaUctr (1740), 2 Atk. 98, 99 ; England v. 
CodHngton (1758), 1 Eden. 169 ; Underhill v. florwood (1804), 10 Vcs. 209, 225 ; 
Uarew's Gone (1855), 7 De G. & G. 43, 52, 0. A. ; Evans v. Jiremhndge (1855), 

2 K & J. 174; (1856) 8 De G. M. & G. 100, 0. A. ; QriJJin v. Glowts (1855), 20 
]leav.61, 65, 66 ; Douglas v. Culverurtl (1862), 4 De G. I*’. & .f, 20, 26, C. A. ; 
J Alice V. South Kensington Hotel Co, (1879), II Ch. D. 121, 125, 0. A. ; Ito Smith, 
Eiorning <& Co., Ex parte Hording (1879), 12 Oh. D. 557, 561,0. A. ; Dotid y. 
Walford (1886), 32 Oh. D. 238). And since the Judicature Acts this equity may 
bo asserted in all the com-ts thoroby ostublished, but not, of course, where the 
ileed operntos as a conveyance of projierty, against persons who have, since the 
delivery of the deed, acquired some legal or equitable estate or interest thereunder 
as purchusors for value without notice of the agreement suspending or modifying 
the operation of the deed (.see Phillips v. Phillips (1861), 4 De O. F. & J. 2lJ8, 218 ; 
Hunter v. WaHers (1871), 7 Ch. App, 75 ; National ProciHcial Hank of England 
V. Jackson (1886), 33 Ch. D. 1, 13, C. A. ; IJogus Bank, Ltd. v. Dnllork, [1896] 
2 Ob. 192, 197 ; and see p. 378, ante, and cases cited in note (-/) ). If the deed were 
a bond or a covenant, such assignees of the benefit thereof would take subj ect to all 
equities existing between the parties thereto {^AthencBum Life Asauram e Souctg v. 
pQohy (1858), 3 De G. & J. 294 ; Graham v. Johnson (1869), L. R. 8 Eq. 36, 43 ; 
lie Palmer’s Drioration and Funnshing Co,, [1904] 2 Oh. 743; Judicature Act, 
1873 (36 & 37 Viet. o. 66), s. 25 (6) ). It is submitted that, if a man were to 
deliver a deed, which purported on the face of it to be an immediate and 
absolute conveyance of property, to the grantee thereunder as au escrow, upon 
an oral agreement that it should not take effect as a deed until the payment 
by the grantee of some purchase or mortgage money or the perfuimance of 
some ower condition, he would be estopped, not only by his deed, but also 
by his conduct in iutnisting to the grantee the custody of such a fftle deed 
(being the indicia of ownership), from averring the oral agreement under which 
the deed was to take effect as an escrow only ; see Bice y. Rice (1853), 2 Drew. 
73, 83—85; King v. Smith, [1000] 2 Ch. 425; Bimmer v. Webster, [1902] 2 
Ch. 163, 173, 174. 

Ih) Gudgen v. Beeeet (1866), 6 E. & B. 086; Phittipa v. Edwards (1864), 33 
Bcav. 440, 446, 447 ; ]VulkeT v. Ware etc. Bail. Go. (1865), 35 Beav. 62, 68 ; 
Lloyds Bank, Ltd. y. Bullock, supra ; and see the other cases cited, p. 387, note ( p), 
ante ; and see next note. 

(0 Y. B. 9 Hen. 6, 37, pi. 12 ; Perkins, Profitable Book, ss. 138, 142 ; 
Vin. Abr. Paits (M), pi. 1, 4; Lloyds Bank, Ltd. v. Bullock, wpra. Ex 
ky^theqi ao case of estoppel by ponduot has arisen; see p. 388| nolie (p), ante, 
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escrow (Ic). It follows that, in order that a deed delivered as an 
escrow may take effect, the party making it must be fully capable; at 
the time of its delivery as an escrow, of doing the act evidenced 
by the deed. Thus, if an infant were to deliver a deed of mortgage 
as an escrow to take effect on his attaining full age, such delivery 
would under the present law(0 be altogether void(m). On the 
other hand, where the party to be bound by the deed has in all 
respects full capacity to do the act to be evidenced thereby at the 
time of its delivery as an escrow, it will be no ground for avoiding; 
the deed if he die or cease to be 8ui juris before the condition be 
performed (n). When a deed has been delivered to a third party 
as an escrow possession of the deed by the grantee is primd facie 
evidence of the performance of the condition (o). 

Sub-Sect. 3. — Eccecution in the case of Corporaiiont. 

695. The deed of a corporation must necessarily be sealed with 
its corjiorate 6oal(p),* but, in the absence of any special and legally 
binding regulations to the contrary, the seal affixed to the deed of 


(/c) Jenniwje v. Bra^jg (1595), Cro. EUz. 447 ; Butler and Baker' e Caee (1691), 
8 Co. Hep. 26 a, 35 b, 33 a; Btrryman'e Case (169‘0. Co. Rep. 84 a, 84 b; 
Shep. Touch. 69, 60; Graham y. Graham (1791), 1 Ves. 272, per Lord Ellen- 
BOEOUOU, 0. J., nt pp. 274, 275 ; Cmre v. Uihlett (1803), 4 East, 85, 94, 95 ; Copeland 
V. mephene (1818), 1 B. & Aid. 693, 606; Edmunds v. Edmunds, [1904] P. 362, 374. 

S Thurstan v. Nottingham Permanent Benefit Building Society, [1902] 1 Oh. 
A. ; affirmed [1903] A. 0. 6. 

(m) See note (A-), supra. It is thought that for this reason (amongst others) a 
man cannot make a conveyance valid at law of some legal estate or property in 
lands or goods, which ho has not, but merely erpocts to have, by delivering 
a deed, pui'porting to convey such ostato or intorost, as an osciow to take 
effect whon such estate or interest shall ha\e been assured to him (see 
2 Williams, Vendor and Purchaser, 1135, n.). Note tliat in the case of 
Jennings v. Bragg, supra, what was in ofl'ect decided was that the first 
delivery of the deed to the stranger off the land was null and void, and was 
not a good delivery as an oscrow, and that the only valid delivery of the deed was 
that made on the laud. It seems obvious that the court put a benevolent 
construction on the facts (compare the rule laid down in Butler and Baker's 
iJase, supra; Xenos v. Wu-hham (18671, L. R. 2 H. L. 296, per BLAOKUUitN, J., 
at p. 312). But it is equally obvious that they put this construction on the facts 
to avoid the effect of the rule of law (which they thus impliedly acknowledged’ 
that a man who has no estate in land (such as a disseisee) cannot make a valid 
lease thereof except by estoppel (see SUpUcns v. Eliut (1590), Cro. Eliz. 484). 
Mr. Preston states that a lease made by a disseisee of laud by way of escrow 
to talco effect as a deed when he should have ro-oiitered would bo inopera- 
tive in its incoption and could not be made good by a second delivory after 
ho had re-entered, and cites Jennings v. Brang, supra, in support of that 
proposition (2 Preston, Abstracts of Title, 2ud od., 400). That case does not, 
howevo^ support the latter part of Mr. Preston’s statement, for the gist of it is 
that the first delivery was altogether null and void, and therefore the second 
might take effect as the only di^vory. It is submitted that this is so, notwith- 
standing the statement in Co. Lilt. 48 b. 

(«) See note (A:), supra; Frosett v. Walshe (1616), J. Bridg. 49, 61 ; Newton 
▼. Metropolitan liail. Co. (1861), 10 W. R. 102. 

(o) Hare v. Horton (1833), 6B. & Ad. 715, 728, 730. 

(p) Moises T. Thornton (1799), 8 Term Rep. 303, 307 ; Doe d..Bank of England 
v. Chawibeis (1836), 4 Ad. & El. 410; Ludlow Corporation v. Charlton (1840), 6 
M. & W. 816 ; Kidderminster Corporationy. Hardwick (1873), L. R. 9 Exch. 13; 
Osford Corporation v. Crow, [1893] 3 Oh. 636. See, generally> as to sealing ^ 
MiporatiouB, titla Cobfobatxoks^ Vol. YlU., pp. 309, 380« 
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a corporation need not bear any special emblem to indicate that it 4. 

is the corporate seal, and, as in the case of execution by a natural Execution 
person, any seal, even another person’s, will do (q). In the case of a^ed. 
a corporation having the nature of a corporation at common law (r), cJorporationat 
and in the absence of any special and legally binding regulations common law. 
to the contrary, any deed of the corporation must be sealed at a 
duly constituted meeting of the corporation and in pursuance of 
a resolution of a majority of the members of the corporation then 
present that the corporate seal be affixed thereto (s). Such a 

Corporation may, however, appoint and empower an attorney to 
execute any deed on its behalf, but in that case such appointment 
must be made and authority given by the deed of the corporation 
sealed as above mentioned (0. And in the case of a corporation Trading 
created for trading purposes, where no particular formalities are corporation, 
prescribed by its constitution for the execution of its deeds, the 
seal may be affixed by those persons to whom is intrusted the 
management of its affairs (a). 

696 . The deed of a corporation, equally with that of a natural Delivery of 
person {h\ requires to be delivered as well as sealed (c), and may be deed of a 
delivered as an escrow (d). And the principles on which it will be 
determined whether a writing sealed by a corporation was delivered 
as a deed or as a mere escrow and the rules as to the effect of 
delivery as an escrow are the same as tliose applicable to the case 
of a natural person (c). 


(</) SuttorCi Hospital Case (1612), 10 Go. Rep. 23 a, 30 b ; Shop. ToiK'h. 67 ; 
p. 383, ante. 

(r) Corporations having the nature of a corporntion at common law may be 
created by Act of Parliament, that being one of the rognlar ways recognised by 
tho common law of creating ooipoi'ations. .Such corporations must bo distin- 
guished from corporations which have been created by or under statutory 
authority for particular purposes, and of which tho powers are limited by the 
purpose of their origin ; soo Wmlock {Baroness) v. River Dee Co, (1883), 30 dh. D. 
61o,per Bowen, L.J., at p. 686, n, 0. A. ; 2 Williams, Vendor and Purchaser, 
852, 855, and n. ^), 856—860, 805 — 870. 

(s) Bao. Abr. Corporations (IS, 3, 7, 8) ; Merchants of the Staple of England 
{Mayor etc.) v. Bank of England {Governor & Co.) (1887), 21 Q. B. D. 160, IG.I, 
166, 0. A. 

(<) Kidderminster Corporation v. Hardwick (1873), L. B. 9 Exoh. 13, 18, 24 ; 
Oxford Corporation ▼. Crow, [1893] 3 Ch. 635, 639. 

(o) Be Bamed's Banking Co., Ex parte Contract Corporation (1867), 3 Ch. 
App. 105, 116. Bee title Companies, Vol. Y. 

(6) See p. 386, ante. 

(c) Per OnoKE, J., Y. B. 9 Edw, 4, 39 b ; Bro. Abr. Corporations and 
Capacities, pi. 72; Willis v. Jermin (1590), Cro. Eliz. 167 ; S. C., 2 Leon. 97; 
Good V. Ash (1674), 3 Keb. 301, per IfALE, O.J. ; 8. 0., Anon. (1676), 1 Vent. 
257 ; Derby Canal Co. v. Wilmot (180^, 9 JEast, 360; Mowatt v. Castle^teel and 
Ironworks Co. (1886), 34 Oh. D. 68, 0. A. ; Merchants of the Staple of England 
{Mayor etc.) v. Bank of England {Governor Co.), ntpra. The dictum to tho 
contrary of Fry, J., in Gariside v. Silkstone and uod worth Coal and Iron Co. 
(1882), 21 Ch. D. 762, 768, appears inconsistent with the above authorities and 
with nis own concurrence in the judgment of the 0. A. in the subsequent case of 
Mowatt y. Castle Steel and Ironworks Co., supra. 

(d) Derby Canal Co. y. Wilmot, supra / Merchants of the Staple of England 
{Mayor etc^ y. Bank of England {Governor <6 Co.), ntpra,per Wills, J. ; Lloyds 
Bank, Ltd. y. Bullock, [1896] 2 Ch. 192, 196; London Freehold and Leasehold 
Frowriy Co. y. Buffidd (Baron), [1897] 2 Oh. 608, 620—622, 0. A 

1^ oases cited in notes on pp. 387-^90, ante. 
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697. The deed of a corporation having the nature of a corpora- 
tion at common law must be delivered at a duly constituted meeting 
of the corporation and in pursuance of a resolution of the majority 
of the members then present, or else by attorney, the attorney 
being thereunto authorised by the corporation’s deed duly exe- 
cuted (/). But, as in the case of a natural person’s deed, the 
delivery of a deed by a corporation will be inferred, if it bo proved 
to have been duly sealed, provided that there were no circum- 
stances to show that it was delivered as a mei'e escrow (g). Where 
by the constitution of a corporation any special mode of ezecutidh 
of its deeds is prescribed, or any particular formality is required to 
be observed in affixing the corporate seal, every deed of the cor- 
poration must, in order to be completely binding, be executed in the 
manner or with every formality so prescribed {h). Thus the deeds 
of companies incorporated under the Companies Act, 18G2 (i), or 
the Companies (Consolidation) Act, 1908 (j), must be executed with 
the formalities (if any) (/c) prescribed by the company’s articles of 
association. And if, for example, the articles provide that every 
deed to be executed on behalf of the company shall be signed by 
three at least of the directors and countersigned by the managing 
director, the company’s deeds must be so executed (i). So also the 
deeds of building societies incorporated undej the Building Societies 
Act, 1874 (m), and of societies incorporated under the Industrial 
and Provident Societies Act, 1893 (n), must be executed as required 
by the rules of the society. Where, however, it appears on the face 
of a deed executed under the* common seal of some corporation that 
the transaction thereby evidenced is within the powers of the cor- 
poration, and that all the particular formalities (if any) proscribed 
by the constitution of the corporation for the execution of its deeds 
have been duly observed, but owing solely to some irregularity, which 
is a matter of the internal management of the corporation, the deed 
is not indefeasibly binding, the corporation will be estopped from 
averring the defect of internal management as a reason for avoiding 
the deed as against any person claiming thereunder as a purchaser 
for value in good faith and without notice of the defect (o). A 

(/) Seo notos (fi), (i), on p. 39J, ante. 

(</) Merchants of the Staple of England {Mayor etc.) v. Ban/c of England 
{Governor & Co.) (1887), 21 Q. B. D. 180, 0. A., ptr Wili. 8, J.; auU see note (g), 
p. 386, ante. 

(A) Clarke v. Imwriol Qaa fJo. (1832), 4 B. & Ad. 316, 324 — 326 ; Ernest v. 
Eickolla (1867), 6 H. L. Cas. 401, per Lord Wensi^ydale, at pp. 418 — 422; 
J)*Arct/ V. The Tamar ^ Kit 'Hill and Callington Bail. Co. (1807), L. & 2 Bxoh. 158. 

(t) 25 & 20 Viot 0 . 89. 

If) ffEdw. 7, c. 69. See First Sohedale, Table A, art. 76. 

(A) See Be Bamed'e Banking Cb., Ex pa7'te Contract Corporation (1867), 3 
Ch. App. 105, 116. See title Companies, Vol. V. 

(l) Be County Life Aeeurance Co. (1870), 7 Ch. App. 288, 293; and see note (o), 
infra. In such oases the directors subscribe the d^d as a part of its execution, 
and do not sign it as witnesses attesting its e'xeoution (Sheara v. Jacob (1866), 
L. B. 1 0. P. 573 J Deffdl v. White (1866), L. E. 2 0. P. 144). 

(m) 37 & 38 Viet. c. 42, es. 9, 16(10). 

(n) 66 & 57 Viet. o. 39, ss. 10, 21, 36, 37 ; and Second Schedule, No. 11. 

(o) Clarke v. Imperial Qae Co.^ eupra; Bmol British Bank V. Turguand 
(1856), 6 E. & B. 327, 332 ; Agar v. Athenceum Life Aeeurance Sodefy 
(1858), 3 0. B. (n. 8.) 725 ; Be Athenceum Society, Ebb parU Eagle Qo* (1858), 
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corporation id not eatopped from averring that its common seal has daov. 4. 
been affixed to a deed fraudulently or in such circumstances as to Execntlen 
amount to forgery, even though the deed be sealed with the true of a DeecL 
corporate seal and the same were affixed (without authority) by the 
person intrusted with its custody (p). 

Every limited company incorporated under the Companies Seal of com- 
Act, 1862 ( 5 ), or the Companies (Consolidation) Act, 1908(»*), and 
every society incorporated under the Industrial and Provident piovidemtor 
Societies Act, 1893 («), is required to have its name engraven in building 
l^ible characters on its seal ; and the use by any director, manager, *oc*®*^y* 
officer, or other person on behalf of such a company, or by any 
officer or other person on behalf of such a society, of any seal 
purporting to be a seal of the company or the society (as the case 
may be), whereon its name is not so engraven, renders him liable 
to a fine of i;50. The seal of every building society incorporated 
under the Building Societies Act, 1874 (f), is required to bear the 
registered name of the society. But it does not appear that the 
effect of sealing a deed on behalf of such a company or society with 
some other seal than is so prescribed is to render the deed void (w). 

Sub-Sect. 4. — Execution in varioua Special Cases, 

698. Bills of sale of personal chattels and assurances of any Bills of sale, 
hereditaments or of personal estate (not being stock in the public Assurances to 
funds) to be laid out in the purchase of any hereditaments to or charitable 
for the benefit of any charitable uses are required to be executed 

with special formalities, which are dealt with elsewhere (v), 

699. When a deed is to be executed by a blind or an illiterate Deeds ut 
man it should first bo correctly read over or fully and accurately 
explained to him ; and he cannot bo required to execute it until it 

has been so read or explained to him (w). If it be falsely read over 
or explained to him in some particular going to the root of the 
matter, that is, to the substance of the whole consideration, he will 
not be bound thereby (.r). But if he execute it without requiring it 
to be read over or explained to him, he will be estopped from 
averring that it is not his deed (y). 

4 K. & J. 649, 661; Mahony v. East Holy ford Mining Co. (1873), L. R. 7 
H. L. 869, 893, 894 ; County of Oloucesier liankr. Rudry Merthyr etc. Co., [1895] 

1 Oh. 629 ; Re Bank of Syria, [1900] 2 Ch. 272, 278 ; [1901] 1 Oh. 115, 121 ; 

Duck V. Tower Qodvanhing Go., Lid., [1901] 2 K. B. 314. 

(j») Bank of Ireland v. Evand Charities {Trustees) (1856), 6 H. L. Cas. 389 ; 

MeriMants of the Staple of England {Mayor etc.) v, Banh of England {Governor 
Co.) (1887), 21 Q. B. D. 160, 0. A. ; Rulen v. Great Fingall Consolidated, [1904] 

2 K. B. 712, 0. A. ; [1906] A. 0. 439. , 

(a) 26 & 27 Yiot. o. 89, ss. 41, 42. 

(r) 8 Edw. 7, o. 69, s. 63(1) (b), 3. 

{$) 66 & 67 Yict. 0. 39, bs. 12, 21, 66. • 

(0 37 & 38 Yict. c. 42. bs. 9, 16 U^)- 

(u) So® Gray v. Letvit (186^, L. E. 8 Bq. 626, 631 ; Wright v. Horton (1887), 12 
App. Oas. 371, 377, 380, 384 ; H. E. Randall, Ltd. v. Britishand American Shoe Co., 

[1902] 2 Oh. 364, 368 ; Pollock on Contract, 7ffi ed , 148 ; and p. 391, note (q), aide. 

(v) As to the execution of bills of sale, see title Bills of Sai^ Yol. IIL, p. 46 ; 
and as to assurances for charitable uses, see tifie Ohasitieb, Yol. lY., p. 129. 

(is) Thor<ntgh^ood*e Caee (1684), 2 Co. Bep. 9 a, 9 b. 

; (x) Hid . ; see p. 406, poet. 

Gf) See p. 380, note (/), oafe. 
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700. A deed executed on behalf of a lunatic or any person to 
whom Part IV. of the Lunacy Act, 1890 (-?), applies, either by the 
committee of his estate or any other person approved by the judge 
or master in lunacy for the purpose, must be executed in the name 
of the lunatic (a). 

701. Where a deed is to be executed by attorney, the attorney 
must be thereunto authorised by deed executed by the principal 
An attorney so authorised may execute the deed on behalf of the 
principal, cither in the principars name and with the principal’s 
seal and (where necessary) signature (c) (which is the regular 
way (d)), or else in his own name and with his own seal and 
signature (c). But the deed must be so expressed that it is apparent 
that the act evidenced thereby is the act of the principal and not 
of the attorney, and if the deed be an indenture the principal, and 
not the attorney, must be named as a party thereto, in order that 
the principal may enjoy the advantages given by law to parties 
only to the deed(/). 

702. Deeds containing a warrant of attorney to confess judgment 
in any personal action or a cognovit actionem must be executed in the 
presence of a solicitor of the Supreme Court acting on behalf of the 
person giving the warrant or cognovit and attending at his request 
to inform him of the nature and effect of such warrant or cognovit 
before the same is executed, and such solicitor must subscribe his 
name as a witness to the due execution thereof, and must thereby 
declare himself to be the solicitor for the person executing the same 
and state that ho subscribes as such solicitor ; oiherwise the warrant 
or cognovit will not bo of any force (g). 

703. AVhoro any instrument conferring a power of appointment 
provides that the power shall be exercisable by deed to be executed 
with some further or other formality than is required by the 
general law applicable to the execution of deeds (/i), a deed exercising 


(z) 03 «& 54 Viet. 0 . 5 (see s. 116). 

(u) Lunacy Act, 1890 (53 & 54 Viet. o. 5), s. 124, as amended by the Lunacy 
Act, 1891 (64 & 55 Viet c. 65), s. 27 (1); see Lawrie v. Lew (1880), 14 Oh. D. 
249, 0. A. ; (1881) 7 App. Gas. 19 ; and p. 385, note (o), anfe. See title Lunatics 
AND Persons of Unsound Mind, 

(5) See p. 303, note (A), ante, 

(c) See pp. 384, 385, ante. 

(cl) 1 Davidson, Precedents in Conveyancing, 4 th ed., pp. 43, 476, n. ; ihid,, 
5th ed., pp. 101, 102, 388, -n. Before the year 1882 this was the only way of 
well executing a power pf attorney {Combers Case (1613), 9 Co. Hep. 76 a, 76 b, 
77 a ; Frontin v. Small (1726), 2 Ld. JRaym. 1418; White v. Ouyler (1796), 6 Term 
Bejji, 116] ' Wilks v. Back (1802), 2 East, 142 ; Berkeley v. Hardy (1826), 5 B. & 0. 
365, 356, 357; Lawrie v. Lees (1880), 14 Ch. D. 249, 0. A.; (188n 7 App. Cae. 19. 
(e) Conveyancing and Ijaw of Property Act, 1881 (44 & 45 viot. o. 41), s. 46. 
(/) Hrontin v. SmciJl, sujira; White v. Gayhv^ supra; Berkeley y. Hardy ^ supra. 
See p. 380, ante ; 1 Davidson, Precedents in Conveyancing, 4th ed., 43, 476, n. ; 
6th ed., 101, 102, 388, n. 

(g) Debtors Act, 1869 (32 & S3 Viet. o. 62), s. 24, as modified by the effect 
of the Judicature Acts, 1873 and 1875 (36 & 37 Viot c. 66, s. 87 ; 38 & 39 Viet, 
o. 77. s. 14) ; see Encyclopaedia of Forms and Precedents, Vol. VIII., pp. 905, 
907 ; and as to warrants of attorney and cognovits^ Williams on Personal Ptoperty, 
16th ed., 209—211, and n. (z) ; 2 Davidson, Precedents in Conyeyancmg, 4tn ed., 
Partn., 25andn.(x). .r o, » 

(A) See pp. 882—387, anie. 
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the power may be executed either (1) in strict compliance with all sect. 4. 
the requirements of the instrument creating the power, or else Ezecn^on 
(2) in the presence of and attested by two or more witnesses in the a^^ed. 
manner in which deeds are ordinarily executed and attested (i). 

But to operate as a valid execution of the power it must be executed 
with all the formalities prescribed by one of these two methods of 
execution (i). And the second mothod of execution only excuses 
exact compliance with the terms of the instrument creating the 
pow^r in so far as that instrument requires the actual execution 
and attestation of the deed exercising the power to be accomijlished 
in some other or more formal manner than is required by the 
general law; it does not operate to defeat any direction in that 
instrument that the consent of any particular person shall be 
necessary to a valid execution, or that any act shall be performed 
to give validity to any appointment under the power having no 
relation to the mode of executing and attesting the deed exercising 
the power (k). 

Thus, a deed exercising a power of appointment which was made Deed 
exercisable by deed to be executed in the presence of and attested ^ 

by a witness must be so executed and attested, or it will not be of 
good execution of the power (1). And a deed exercising a power of 
appointment which was made exercisable by deed to be executed in 
the presence of and attested by two or by any greater number of 
witnesses must be executed in the presence of and attested by two 
witnesses at least, or it will not be a good execution of the power {m). 

Where the instrument creating a power makes it exercisable by Deed 
deed to be signed by the person exercising tlie pow'er, any deed required to be 
purporting to exercise the pow’cr should certainly, and perhaps ^*4“®*** 
must, be signed by such pcrsoji as well as sealed (n). 

(j) Ilolmca V. Coghill (1802), 7 Vee. 499, per Gkant, M.B,, at p. 606 ; IJatvkfnt 
V. Kemp (1803), 3 East, 410, 439, 440; lin'd v. Sh<rgofd (1805), 10 Ves. 370, 3S0; 

Sagden on Powers, 8th ed., 206 d eeg. ; Law of Property Amendment Act, 1869 
(22 & 23 Viet. c. 3o), e. 12; Williams on Real Property, 13th ed., 298—300; 

20tb ed., 374, 376. The defective execution of a power w^ill, however, be 
aided, even against purchasers from those claiming in default of appointment, 
if the intended appointee were a purchaser from or the wife or a child or a 
creditor of the person, who pui-ported to exercise the power, or if the appoint- 
ment purported to be made wore for a charitable purpose (Sugden on Powers, 

8th ed., 633—636, 642). But this relief is only grautoil to romovo defects 
regarded us not being of the essence of the power, such ns the absence of a seal 
or a witness or w'itnesses (Sugden on Powers, 8th ed., 64S et seg.). 

(A) Law of Property Amendment Act, 1859 (22 & 23 Viot. o. 36), s. 12. See 
furtlier, as to the execution of powers, title PowEUS. 

(0 Batk (Earl) v. Mountague (Earl) (1693), 3 Gas. in Ch. 65, 65, 70, 72,^6; 

8. 0., sub nom. Albemarle (Durness) v. Bath (Earl) (1693), Proem. (c[t.) 193 ; 

Hawkins v. Kemp, supra; Sugden on Powers, 8th ed., 206, 207. But it may bo 
attested by more witnesses than one (Sugden on Powers, Sfch ed., 217). 

(m) See the three previous notes. 

(n) So© Sugden on Powers, 8th ed., 207, 208, 232. It is doubtful whether in 
this case signature can be omitted in reliance on the terms of the Law of Property 
Amendment Act, 1869 (22 & 28 Viet. c. 36), s. 12 (see notes (t), (A), supre^, as that 
enactment requires the deed to bo executed in we manner in whi^ deeds are 
or^narily executed. At the date of the passing of that Act deeds were, as they 
still are, or^uarily executed by the parties signing their names opposite to their 
seals in acknowledgment that the seals are theira and as a guarantee of authen> 

Ueity, though euoh signature was not necessary to the valimty of the exeeutioa 
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704. Where deeds exorcising powers are required by the instru- 
ment creating the power to be executed with some additional formality 
besides sealing and delivery to be performed in the presence of a 
witness or witnesses, and are also required to be attested, then, if it 
be proposed to execute the deed in strict compliance with the terms of 
the power (o), the attestation clause should expressly state that 
every formality required to be performed has been duly gone 
through in the presence of the proper number of witnesses (p). 
In such case, if the instrument creating the power require twp or 
more formalities to be observed and the attestation clause state only 
that one of them has been complied with, the power is not W'ell 
executed (fj). But if the circumstances are such that, although the 
attestation clause expressly mentions the observance of some or one 
only of the formalities required, it must necessarily be inferred that 
all the formalities were duly gone through, the power is sufficiently 
executed (r). And if the terms of the attestation are general, 
purporting simply to bear witness to the execution of the deed 
without specifying in particular the manner of such execution or 
stating any of the formalities then observed, it will be implied 
that the required formalities were duly performed, and the power 
will be well executed (s). And where such a deed is executed in 
reliance on the provisions of the Law of Property Amendment 
Act, 1859 (t), the power is w'ell executed if the attestation 
clause be expressed in the form in w’hich deeds are ordinarily 
attested (a). 


of the deed (see pp. 384, 385, ante). Aud if it be answered that *'the 
manner in whioh deeds are ordinarily executed ” must refer to the observance 
of the necessary formalities only, and that at common law Bigniui^ is no part of 
the execution of a deed, it might be contended in reply that signing is an act 
** having no relation to the mode of executing the deed exorcising ^e power/’ 
and is merefore expressly excluded from the aid afforded by the enactment in 
question (see p. 395, ante). On the other hand, it appears that the chief object 
m this enactment was to abolish all difficulties attendant upon the execution of 
deeds exercising powers and required to be signed (see Sugden on Powers, 
«th ed„ 234—247). 

(o) See p. 304, ante. 

Ip) See Sugden on Powers, 8th ed., 234—238, 245, 247, aud next note. 

(g) Wright v. Wuhe/ord (1811), 17 Ves. 454 ; 8. 0. (1812) 4 Taunt. 213 ; Voe 
d. Manejield v. Peach (1814), 2 M. & S. 676 ; Wright v. Barlow (1815). 3 M. & S. 
612; Vincent v. Sodor and Man (Btshop) (1851), 4 De G. & Sm. 294, 307 ; see 
Sugden on Powers, fith ed., 234 — 238, 244—247. 

^) Re Wrey's Trust (1850), 17 Sim. 201 ; Vincent v. Bodor and Man {Bishop), 
supra; Smith v. AdkinsXl812), L. E. 14 Eq. 402 ; and see Parwell on Powers, 
3nded., 136. 

{S) Burdett v. SpiUbtiry (1843), 10 01. & Pin. 340, H. L. ; and see Sugden on 
Powers, 8th ed., 240, 241 ; Parwell on Powers, 2nd ed,, 135. 

U) 22 & 23 Viet. o.,35 ; see p. 395, note (t), ante. 

(a) The old-established common form of attestation of a deed expresses only 
that it was scaled and delivered in the presence of the subscribing witness or 
‘witnesses (Sugden on Powers, 8th ed., 234, 235). Where by the insti'uxaent 
creating a power the deed exercising it is required to be signed, sealed, and 
delivered in the presence of and attests by two or more witnesses, it appears that 
it is not now necessary that the attestation of the deed diould expressly state 
that the doed was so signed as well as so sealed and deUvered (see Sugden on 
lowers, 8th ed., 234—247; Williams on Beal Propei*ty, 13th ed., 298—300; 
SiPtb ed., 374, 375). But in such <fase9 it is decidedly prcfcntble 
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705 . Deeds evidencing any conveyance of any real property, 
corporeal or incorporeal, or chattel real situate in England, must, 
wherever executed, be executed in accordance with tho law of 
England ; but they are not required, if executed out of England, to 
be executed with any further or other formality than would be 
necessary if they were executed in England (6). 

706 . It appears that deeds evidencing any conveyance of any 
chattel personal, corporeal or incorporeal, which according to English 
law*is situate in England must, wherever executed, be executed with 
the particular formalities, if any, required by the law of England 
for the transfer of the property thereby assured, and are not 
required if executed out of England to be executed with any 
further or other formalities than would be necessary if they were 
executed in England (c). But if the conveying party be domiciled 
out of England, it seems that his capacity to make tho conveyance, 
and consequently the validity of the conveyance, will be determined 
by the law of the place of his domicil. And subject to the rules 
that a conveyance of any personal chattel situate in England is 
valid if made in accordance with English law, and that such a 
chattel, if subject by English law to any special mode of transfer, 
can only be conveyed in tho manner so prescribed (c), it appears that 
a conveyance of such a chattel is valid in England if it be executed 
in accordance with the law of the place where the conveying party 
is domiciled (d), 

707 . Deeds by which tho parties enter into any contract to bo 
enforced in England must, wherever executed, bo executed with 
the particular formalities, if any, required by English law(c), and 
if executed out of England must, in addition, be executed with all 
the formalities which by tho law of the place where the deed is 
executed are essential to the validity (under that law) of the 
contract ( f). Where the contract operates both to create an 

attestation clause should also state the signing. Indeed, the old common form 
of attestation of deeds is now usually replaced by a form statinff signature 
as weU as sealing and delivery (see Encyclopsedia of Forms, XIV,, 
237 — 242 ; 1 Key and Elphinstone, Precedouts m Conveyancing, 9th ed., 70.3, 
704). 

(i) See Dtindaa v. Dundus (1830), 2 Dow & 01. 349, H. L . ; Westlake, Private 
lutemational Law, 4th ed., 203, 204; Dicey, Conflict of Laws, 2ad ed., 500 
ft seg.; Enoyclopsedia of Forms and Precedents, Vol. XIV., p. 217. 

(c) City Bank v. Barrow (1880), 5 App. Gas. 064, 668, 677, 683 ; Re Queensland 
Mercantile and Agency Co.^ Ex parte Australasian Investment Co.^ Ex parte Union 
Bank qf Australia, [1891] 1 Gh. 536, 545; [1892] 1 Ob. 219, 0. A.; Alemk v. 
Smth, [18t>2] 1 Oh. 238, 267, 268, 0. A. ; Inglis v. Robertson, [1898] A. 0. 616, 
626 ; Re Maudslay, Sons and Field, Maudsfay v. Maudelay, Sons and Field, 11900] 

1 Oh. 602, 610 ; Viditzy. G‘ Hagan, [1900] 2 Oh. 87, 0. A. f see Westlake, iTivate 
International Law, 4th ed., 192—201 ; Dicey, Conflict of Laws, 2nded., 518—528. 

(d) See Liverpool Marine Credit Co. y. Hunter (1868), 3 Oh. App. 479, per 
Lora CuELUSFOBD, L.O., at p. 483 ; Lee v. Ahdy (1886), i? Q. B. D. 309 ; Viditz 
T. U Hagan, supra; Dicey, Conflict of Laws, 2n(red., 524—528. 

It) Leroux v. Brown (1852), 12 0. B. 801. 

(/) Alves V. Hodgson (1797), 7 Term Bep. 241, 243; Clegg v. Levy (1812), 3 
Ob^. 166, per Lord Ellenbokouoh, 0. J., at p. 167 ; Richards v. Qoold (1827), 

1, iy!oi. 22, 24; Trimhey v. Vignier (1834), 1 Bing, (w. 0.) 15l, 160; Kenty, 
Burgess (1840}, 11 Sim. 361, 376 ; Bsnham v. Mgrnin^on (1846), 3 0. B. )33, 
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Deeds and Otheu Instuuaients. 

obligation binding on the contractor personally and also to effect 
an assurance of some estate, interest, or right in, to, or over property 
situate in England (as in the case of a mortgage), and the deed is 
executed out of England, it is not certain whether it is necessary, 
in respect of the assurance of the property, that the deed should 
1)6 executed with the fornialitios essential by the law of the place 
where the deed is executed to the validity of the contract as well as 
those required by the law of England ; though it appears upon 
principle that the only formalities necessary, as regards the assurapee 
of tho proi)erty, should be those required by English law(^). 

708. Deeds containing any assuranco of any property situate or 
containing any agreement to bo enforced or proved in any country. 
State, colony, or place out of England must be executed (whether in 
or out of England) in the manner required by the law of the place 
whore such property is situate or such agreeraont is to be enforced 
or proved (//). For this purpose, however, such law includes the 
law of that place as to the conflict of laws (i) ; and it may bo that 
under such law no other formalities are necessary in certain cases, 
e.g.t where tho deed is executed in England and evidences a contract, 
than are prescribed by the law of England. 

709. Deeds containing an assignment of the copyright in new 
and original sculptures, models, copies, or casts must be signed by 
the assigning proprietor or proprietors with his or their own hand 
or hands in the presence of and attested by two or more credible 
witnesses (/f). 

710. Bills of sale of a registered ship or any share therein, when 
made to a person qualified to own a British ship (Z), are required to 
be executed by the transferor in the presence of and to be attested by 
a witness or witnesses {m ) ; and registered mortgages and transfers 
of registered mortgages of registered ships or any share therein ( 71 ) 
are apparently required to be executed by the mortgagor or transferor 
in the presence of and to be attested by a witness or witnesses ( 0 ). 

711. A deed appointing an attorney to transfer an}^ stock of any 
company or corporation, funds or annuities, transferable in the 


140; lirhtow v. SopieviUe (1850), 5 llxch. 2lo, per Kolfe, B., nt p. 270; Woat- 
liiko, Triviito iTitornafioual Law, 4th ed,, s. 209, p. 272 ; Dicov, Ooiiflict of Laws, 
2n(l od., 502, ,003, 540-544, 810. 

(.7) SO0 Richards v. Qobld (1827), 1 Mol. 22, 24 ; Westlake, Private Inter- 
national Law, 4th cd., 205; Dicey, Conflict of Laws, 2nd ed., 502, 503, 542, 
810. •Until this question is settled, the deed should in such case of course bo 
executed in accordance with tho formalities required both by English law and 
by the law of the place where the deed is executed. 

(7t) See Eucyclopoedirf of Forms and Precedonts, Vol. XIV., pp. 218 — 225. 

(?) See Re Queensland Mercantile and Agency Co., [1892] 1 Oh. 219, 226, 0. A. 

. (k) Sculpture Copyright Act, 1814 (64 Geo. 3, c. 56), s. 4. See title Copy- 
EIOHT, Vol. VIII., p. 207. 

{1) See p. 372, ante. 

(w) Merchant Shipping Act, 1894 (67 & 68 Viet. c. 60), s. 24. 

(n) See p. 372, ante. 

( 0 ) See Merchant Shipping Act, 1894 (67 & 58 Viet. 0. 60), m. 31, 87, and 
Pirst Schedule, Part £., Forms B and 0; and compare Panone y. Brand (1890)| 
B6 Q. B. D. 110, 0* A. IBee also tiUt Snippm akd NAtiaaneiTi 
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books of the Bank of England or the Bank of Ireland mast be 
attested by two or more credible witnesses (p), 

712. Deeds evidencing the choice and appointment of a new 
trustee or new trustees and made under the Trustee Appointment 
Act, 1850 (q), are required to be executed under the hand and 
seal of the chairman for the time being of the meeting at which 
such choice and appointment is made and in the presence of 
such meeting and to be attested by two or more credible 
witnesses (q). 

713. The execution of the bond required under the Friendly 
Societies Act, 1896 (r), to be given by an officer of a registered 
society or branch and a surety or sureties must be attested by two 
witnesses (<). 

714. Deeds of exchange or conveyance made under the powers 
given by the Glebe Exchange Act, 1815 (t), by a parson, vicar, or 
other incumbent with the consent of the patron and bishop must 
be executed by the patron and bishop in the presence of two or 
more credible persons, who must by indorsement thereon attest 
such execution ; and in such attestation it must be expressed that 
the deed was so executed by the patron or bishop before the 
execution thereof by the parson, vicar, or other incumbent (a). 

715. The deed of a father appointing a guardian of his child or 
children should be executed in the presence of two or more credible 
witnesses (5), of which the guardian may be one (c). 

716. A deed of relinquishment of holy orders made in pursuance 
of the Clerical Disabilities Act, 1870(d), must be executed in the 
presence of a witness (e), 

717. Every deed which is an instrument of transfer, charge, 
exchange, or partition of registered land, or of any registered 
charge on land (including any alteration of a charge), under the 
Jiand Transfer Acts, 1875 and 1897 (/), is required to be attested, 
and must bo executed in the presence of a witness, who must sign 
his name and add his address and description (q), 

(р) National Debt Act, 1870 (33 & 34 Vict. c. 71), ss. 22, 73; see p. 372, 
ante. 

{(f) 13 & 14 Vict. c. 28, s. 3, extended by the Trustee Appointment Act, 
1809 (32 & 33 Vict. c. 20), and Trustees Appointment Act, 1890 (53 & 51 Vict. 
c. 19). 

(r) 59 & GO Vict. c. 25, s. 51. ^ 

(a) S. 98 (4), and Second Schedule, Fart III. 

(/) 65 Geo. 3, c. 147. 

(a) S. 10. • 

{h) It ie a question whether stat. (1660) 12 Car. 2, c. 24, s. 8, enabling fathors 
to appoint guardians of their children by dood or will, requires any witnesses 
to an appointment by deed {Morgan y. IJatcIull (1864), 19 Beav. 86, 87). 

(с) Morgan v. Uatchill, supra. 

(d) 33 & 34 Vict. 0 . 01. 

(e) S. 3 (1), and Second Schedule. 

(/) 38 & 89 Vict. c. 87 and 60 & 61 Vict. o. 66 ; see p. 371, ante, 

(g) Land Transfer Buies, 1903,. Nos. 107—109. See title Bibal Pbofshtt 
AKD Chattels Beal. 
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718. Indentures of lease made under the Leasing Powers Act for 
Beligious Worship in Ireland, 1855 Qi), are required to be sealed 
and delivered by or on behalf of the lessor in the presence of one 
or more than one witness (i). 

■Sub-Seot. 5. — Effect of Non-Execution by some Partiee, 

719. When an indenture is expressed to be made between several 
parties or a deed poll to be made by more persons than one [j), and 
some or one only of such parties or persons execute the same, it is 
not the deed of any person who has not executed it (k). But unless 
it were delivered as an escrow to take effect only in case of and 
upon its execution liy all or some other of the parties thereto {1) it 
is the deed of every person who has executed it, and, owing to his 
being estopped from averring anything in contradiction thereof 

it takes effect, as against him, according to its purport from the 
time of his execution thereof, notwithstanding that the other party 
or parties have neither executed it nor expressed his or their assent 
to its provisions («). 

720. If, however, the other party or parties be under no 
obligation, independently of the deed, to execute it or abide by its 
provisions, the deed is liable to be avoided by his or their disclaimei' 
of the benefit thereof (o). Thus an indenture of grant or other 
assurance of property takes effect immediately upon its execution 
by the grantor or assuror, and then at once passes the property 
expressed to be assured to the grantee or alienee, although the 
latter has not executed or assented to the deed ; subject, however, 
to the property revesting in the alienor in case the benefit of the 


(A) 18 & 19 Viet. Ci 89. 

m S. 10. 

f y) See p. 379, ante. 

(*) Littleton’s TenurotJ, b. 373; Bro. Abr. Bette (38, 80), Obligation (13, 
14, 27). 

(l) See pp. 387—390, ante; Underhill v. Norwood 10 Vea. 209, 226; 

Latch V. Wedlake 11 Ad. & El. 969, 966, 960; Homers. Cox (184 0, 4 

Boav. 379, 383 ; Evans v. Bremridge (1856), 8 Do G. M. & G. 100, 0. A. ; Beclcelt 
V. Addyman (1882), 9 Q. B. D. 783, 788, 789, 0. A., per Field, J. ; Ellesmeis 
Brewery Co. v. Cooper, [1896] 1 Q, B. 76. 

(m) See p. 357, ante. 

(n) Foster y, Mapes {Xb^V), Cro. Eliz. 212; Oo. Litt. 229 a; Extou v. Sooii 
(1833), 6 Sim. 31; Cooch y. Goodman (1842), 2 Q. B. 680, 000; Fletcher y. 
Fletcher (1644), 4 Hare, 67 ; Morgan y. Pike (1864), 14 0. B. 473, 484 ; Be Ways 
Trusts (1864), 2 Do G. J. & Sm. 366, 0, A. ; Xenoe y. Wickham (1867), T». E. 2 
H. L. 296; Whitnwre-Searle v, Whitmoi'e-Searle, [1907] 2 Oh. 332 ; and 
authorities cited in next note. 

(o) Y. B. 7 Bdw. 4, ^0 (pi. 21), 29 (pi. 14) ; Littleton’s Tenures, ss. 684, 685 ; 
Butler and Baker's Ctue (1691), 3 uo. Eep. 26 a, 20 b, 27 a ; WheXpdaJL^e Case (1604), 
6 Oo. Eep. 118 a, 119 b ; Shop. Touch. 70, 284, 286 ; Thompson y, I^ach (1690), 2 
Vent. 198, 202, 208; Wankferd y, Wank/ord (1706), 1 Salk. 299,^ Holt, O.X, 
at p. 307 ; Doe d. Lewis v. Bingham (1821), 4 B. & Aid. 672 ; Siggers y. Evans 
(1865), 6 E. & B. 367, 880 et seq. ; Peacock y, Eastland (1870), L. B. 10 Eq. 17 ; Be 
Devexe, Ex parte Cote (1873), 9 Oh. App. 27, 32; Standing y. Bowring (1886), 31 
Oh. D. 282, 286, 288, 290, 0. A. ; Be Birehall, BirchaU y. Ashton (1889). 40 
Oh. D. 436, 439, 0. A.; MaUott y. Wilson, [1903] 2 Oh. 494, 60(b<'602. See 
farther, as to dieclaiiner, p. 408, po^ 
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assurance be disclaimed (j)). So also an obligation or duty under- ssot. 4. 
taken by deed is immediately binding on the person on whom it is Execution 
incumbent from the moment of his execution of the deed, and before of a Deedt 
the person who is to take the benefit of the liability so assumed bas 
expressed his assent to the transaction ((j'), though the latter may 
subsequently disclaim the benefit of the obligation as above 
mentioned (r). 

721 . But where a person named in some deed, whether as a party Accepting 
theieto or not, has, without executing the deed, accepted some benefit i>enofit with- 
thereby assured to him, ho is obliged to give effect to all the condi- locution, 
tions on which the benefit was therein expressed to be conferred ; 

and he must therefore perform or observe all covenants or stipulations 
on his part which are contained in the deed and on the perform- 
ance or observance of which the benefit conferred was meant to be 
conditional (s). For example, a mortgagee who has made a loan on 
mortgage, but has not executed the mortgage deed (which has been 
executed by the mortgagor only), is bound to give effect to a proviso 
therein contained for reduction of the rate of interest on punctual 
payment, or for allowing the loan to remain on the mortgage 
for a certain term (t). A grantee of land, subject to the (so-called) 
reservation of some easement thereover, must, if he accept the 
grant, give effect to the reservation, though he do not execute the 
deed of grant (a). And a man who enters into land under an 
assurance made to him by deed (which he has not executed) for a 
term of years, for his life or in tail, is estopped from asserting, 
against the remainderman under the deed, a title thereto in fee 
simple as derived from his own wrongful entry and the effect of the 
Statutes of Limitation (6), even though the person who made the 
assurance had no rightful title to the land (c). 

722 . Where a deed is executed by some party or parties Conditional 
thereto conditionally on the understanding that the other party execution, 
or parties thereto or some or one of such parties shall execute 

the same, it is in fact delivered as an escrow and will not 
take effect completely as a deed until the condition has been 
performed (d). 


( v) See authorities cited in provious note. 

Iq) Butler and J}aker*B Caee (1591), J3 Co, Eep. 25 a, 26 b, 27 a ; Hall v. Palmer 
(1844), 8 Hare, 532 ; Xenos v. Wiefeham (1867), L. E. 2 H. L. 296. 

(r) Wtsthefdl v. Langston (1847), 1 Exen. 634; and see note (o). p. 400, ante. 
\s) Y. B. 38 Edw. 3, 8a; Y. B. 45 Edw, 3, 11 pi. 7; Y. B. 8 Edw. 4, 8 b; 
Iittleton*8 Tenures, s. 374 ; Bro. Abr. Dette (38, 80), Obligation (13, 14 J27) ; 
Dyer, 13 b, pi. 65; Co. Litt. 230 b and n. (1) ; Brett v. Cumlerland (16f9), 2 
Boll. Eep. 63 ; R- v. Houghton-le-Spring (1816), 2 B. & Aid. 375 ; Webb v. Sptcer 
(1840), 13 Q. A 886, 893 ; Linwood v. h^lre (1850), 5 Exoh. 234, 236; Macdonald 
V. Lav) Union Ineurance Co. (1874), L. E. 9 Q. B. 328, 330, 3.32. 

(0 See previous note and next note; Morgan ▼. Pi/re(1854), 14 C. B. 473, 
1B 3 1 66. 

la) May v. BdleviUe, [1905] 2 Oh. 605. 

\h) Besd ^perty Limitation Act, 1833 (3 & 4 Wilh 4, o. 27) ; Beal Property 
Limitation Act, 1874 (37 & 38 Viot. c. 57). 

(c) DaUon v. FiUQerald, [1897] I Oh. 440; [1897] 2 Ch. 86, 0. A. ; and see 
Littleton’s Tenures, s. 874. 

(dl See pp, 887—890, anU, 
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723. Any person named or sufficiently indicated in a deed poll 
may sue to enforce any obligation thereby undertaken in his favour, 
notwithstanding that he has not executed the deed (e) ; but he must 
observe all stipulations made therein of which the performance was 
a condition precedent to the liability of the maker of the deed (/), 
And any person named as a party to an indenture ((? ) may sue upon 
any covenant made with him and therein contained without having 
executed the deed (/t), unless the transaction carried out thereby 
were such that his own execution of the deed was a condition 
precedent to his enforcement of the covenant (i). Thus, if b;f an 
indenture of lease a house be expressed to be demised for a term 
exceeding three years (/e), and the lessee covenant with the lessor to 
repair the house during the term, and the lessee execute the counter- 
part but the lessor do not execute the lease, the lessor cannot sue 
the lessee upon the covenant to repair without first executing the 
lease, notwithstanding that the lessee have entered into possession 
of the house ; for it is a condition precedent to the lessee’s liability 
to repair that ho shall have a valid demise of the house for the term 
agreed upon (1). 

Sub-Seot 6 . — Partial Erecutxon> 

724. It is impossible in law to execute a deed as to part only of 
its provisions ; and the attempted execution of a deed with some 
proviso purporting to qualify the liability thereunder of the executing 
party or to express his dissent to be bound by some provision 
therein contained is not a perfect execution of the deed, and as 
against any person entitled to have the deed executed by the party 
attempting such partial execution it is no execution of the deed (m). 
But it appears that, as against the party so executing a deed, such 
execution may be effectual, and the qualifying proviso may be 
rejected as repugnant and void {n). If the party attempting such 
partial execution accept some benefit under or otherwise confirm 
the deed, he will be bound by its provisions as if he had completely 
executed it (u). 

(e) Seo p. 37!), ante. 

{/) Macdonald v. Law Union ImuraivM Co. (1874), L. B. 9 Q. B. 328 ; itnd 
■oe p. 401, note {a), ante. 

{g) Soo p. 380, ante. 

\h) Clement v. Henley (^1643), 2 EuU. Abr. Faite (F, 2) ; Roae' 7 . PouHon (1831), 
2 B. & Ad. 822, 830; fP’eihereU v. Langaton (1847), 1 Exch. 634, 643; Pitman 
V. Woodbury (1848), 3 Exch. 4 ; Britiah Empire Mutual Life-Aaaurance Co. v. 
Browne (185!^, 12 0. B. 723 ; Morgan ▼. Pike (1854), 14 0. B. 473, 484, 486. 

(t) See 1 Wms. Saund. 320, n. (4) ; 2 Wins. Saund. 352, n. (3) ; Linwood ▼. 

(1850), 6 Exch. 234, 236; Wilkinaon v. Anglo-Cali/ornian Odd Mining 
Co. (1852), 18 Q. B. 728 ; and next note. 

(k) See p. 368, note (5), ante. 

(l) Soprani y. SAurro* (1602), Yelv. 18 ; Pitman v. Woodbury, supra; Wheatley 
V. Boyd (1851), 7 Exch. 20, 21 ; Swatman v. Ambler (1852), 8 Exch. 72 ; 
Toler V. Slater (1867), L. E. 3 Q. B. 42, 45. 

(m) Wilkinson v. Anglo- Californian Oold Mining Co, supra; Exchange Bank 
tf Yarmouth v. Blethen (1885), 10 App. Oaa. 293, 298, P. 0. ; Ellesmere Breweru 
Co. V. Coo^, [1896] 1 Q. B. 75. 

(n) Ex^nge Bank of Yarmouth r. Blethm, eupra, at p. 299, P. 0. : and see 
p. iOl, note («), ante. 

(o) Ibid. ; and see p. 401, note (a), ante. 
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Sub-Seot. 7. — Goncealment of Fact of Execution* 

725. If a deed be actually sealed and delivered as such (p), it v^ill 
take effect according to its purport, notwithstanding that the fact of 
its execution be concealed from or unknown to the persons or 
some person intended to benefit thereunder ((jr) ; unless it be avoided, 
on coming to their or his knowledge, by disclaimer of the benefit 
thereof (r). 

Sub-Seot. 8. — Re-exeevtion 

726. When a deed has once been effectually executed, either as a 
deed or as an escrow, and remains unaltered or uncancelled, it cannot 
well be executed again, and any attempted re-execution of the deed 
will have no effect. But if one attempt or affect to deliver a deed, 
either absolutely or as an escrow, in such a way that the attempt 
is altogether null and void, the deed may again be delivered in 
circumstances sufficient (if no previous delivery had been attempted) 
to make it the effective instrument of the delivering party ; and in 
such case the later delivery, coupled with the acknowledgment of 
the sealing implied in such delivery (s), is the only true and valid 
execution of the deed («). 

727. If a deed, when delivered, were voidable and not altogether 
void, as for duress or by reason of the infancy of the party making 
it, its redelivery alone (without resealing) after the constraint had 
ceased or lie had attained full age would be inoperative (u). But if 
he should then re-execute, that is, reseal as well as redeliver the 
deed, it would be binding (b) ; and redelivery after attaining full 
capacity might be so made as to import an acknowledgement of the 
seal already attached as his seal, which w'ould be equivalent to 
resealing (c). 


(j)) See pp. 357, 382— 8.S7, attfe. 

Iq) Thomjmnv. Leach (1090), 2 Vent. 198; Barhojo v, Ileneage (1702), Free. 
Ch. 210; 2 Eq. Caa. Abr. 283 (13), pi. 2; Clavenug v. Gluvering (1704), 2 Vom. 
473 ; 1 Eq. Caa. Abr. 24, pi. 6 ; (1705) 7 Bro. ParL Cas. 410, H. L. ; Cecil v. 
Butcher (1821), 2 Jfto, & W. 56'); Doe d. Qarnona r. Knight (1826), 5 B. & 0. 
671 ; Exlon v. Scott (1833), 6 Si.’H. 31 ; Grugeon v. Oerrard (1840), 4 Y. & C. 
(ex.) 119 ; flail V. Palmer (1844), 3 Ilare, 632 ; Fletcher v. Fletcher (1844), 4 
Hare, 67; Siggere v. Foana (1855), 6 E. & 13. 367 ; Ite Wwifa Trusts (1864), 
2 De G. J. & Sni. 365, 0. A.; Junes v. Jones, [1874] W. N. *190; Standing v. 
Boivring (1885), 31 Gh. D. 282, 0. A. ; Sharp v. Jacksw, [1899] A. 0. 419 ; lie 
McGallum, McGallum v. McGallum, [1901] 1 Oh. 113, 0. A.; Mallott v. 
Wds(m, [1903] 2 Ch. 494. 

(r) p. 400, note (o), an/e. 

(fl) Soo p. 383, ante. 

0 Y. B. 8 lion. 6, 6, 7, pi. 16 ; Perkins, Laws of England, s. 154 ; Je^ninge 
V. Bragg (1695), Cro. Eliz. 447 ; 3 Co. Bop. 35 b, 30 a (seo p. 390, note (m), ante ) ; 
Vin. Abr. Eaits (N) ; Goodrmht d. Garter v. Straphau (1774), 1 Cowp. 201, 203, 
204 ; Cole v. Pwrlevn (1810), 12 East, 471 ; Tapper v. sFoulkes (1861), 9 C. B. 
(N. s.) 707 ; and see Pmvdl v. London and Provincial Bank, [1893] 2 Oh. 655, 
561—663, 0. A. 

(a) See previous note, and pp. 360, 390, note (m), ante. 

(h) In oonteinplatiou of law resealing imports taking tho old seal off and 
putting a new one on (see Bro. Abr. Euites, 78, 98; Vin. Abr. Paita (N), pi. 11). 
But this need not actually be done ; a new acknowledgment by the party of the 
existing seal as his would be sufficient (see next note). 

(e) See p. 383, ante, and note (b), sttpt^ It would be a question of fact, to be 
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728. A writing which has been sealed and delivered with a blank 
so left in a material part of it that it is altogether void for uncertainty 
may be re-executed after the blank has been filled up, and will then 
for the first time become the deed of the party so executing it(d). 

7291 If a deed originally well executed be afterwards made 
void by reason of some alteration or erasure being made in a 
material part of it or of its having been cancelled (e), it may well be 
re-executed (/). 

730. Where a deed which was valid when originally executed 
has afterwards been cancelled or altered in a material part {g) and 
is subsequently re-executed, it must, if re-executed in any part of 
the United Kingdom or relating (wheresoever re-executed) to any 
property situate or to any matter or thing done or to be done in 
any part of the United Kingdom, be restamped with the stamp 
appropriate, according to the law in force at the time of its 
re-execution, to its nature when so re-executed (/i). And where a 
deed which was merely voidable and not altogether void when 
executed is afterwards re-executed so as to make it unimpeachable, 
it will in similar circumstances require a new stamp (i). But if a 
writing stamped with the appropriate siamp in contemplation of its 
execution as a deed be so sealed and de[<vered that such execution 
is entirely null and void, it will not require a fresh stamp if sub- 
sequently re-executed in an effective manner ; for the latter sealing 
and delivery will be the only effectual execution of the deed (A;). 

Srot. 5, — Avoidance of Deeds, 

SuH'ISkot. 1 . — riea of Non eat factum. 

731. The plea of non esl factum^ or nient son fait, is that by which 
a man sought to be charged in some action or proceeding upon a 
writing alleged to have been sealed and delivered by him avers that 
it is not his deed {1). This plea is only available where the party 
sued can show either that there never has been, or that there 
is not existing at the time of the plea, any valid execution of 
the deed on his part(7»). Thus it will support this plea to prove 


determined from the circumstances of the case, whether resealing should bo 
implied from the redelivcry ; see p-i. 382, 383, note (b), 386, note (e), ante, 

(d) See p. 384, note («), ante, ana note (/), infra. 

(e) See pp. 409, 411,po.st.' 

(/) Hudson V. Beoeti (1829), 6 Bing. 3G8, 371 ; HiWewhite v. M’Morine 
(1840), 6 M. & W. 200, 215; 'fuj^per y. Foulkea (1861), 9 0. B. (n. s.) 797, 807, 
808, Williams, J. 

(g) See pp. 409, 411, post, 

{h) Stamp Act, 1891 (64 & 65 Viet. o. 39), b. 14 (4) ; Boivman v. Nicked (1794), 
b Term Rep. 637 ; Cord veil v. Martin (1807), 1 Camp. 79; HUl v. Paiten (1807), 
8 East, 373 ; French y. Patton (1808), 9 East, 361 ; Bathe y. Taylor (1812), 16 
JBast, 412 ; London and Brighton Rail. Ch. v. Fairdough (1841), 2 Man. & (}. 074, 
706. 

(») This appears to follow upon the principle of the oases oited in the previous 
note. 

(A;) Cole V. Parkin (1810), 12 East, 471. 

u) Shep. Toudh. 74. 

(m) See Nichole v. Haywood (1646), 1 Dyer, 69 a; Whdpdale'e Case (1604), 6 
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fchat ihd deed is a forgery, the seal and signature of the party 
charged having been counterfeited (n). And if a man has been 
induced by the machinations of some other person (whether a party 
or a stranger to the deed) to execute a deed under a substantial 
mistake as to its contents, believing it to give effect to an entirely 
different transaction from what is expressed therein (o), so that 
when he executed it his mind did not accompany his outward act, 
he may plead that for this reason the deed is not his deed, and if 
this plea is established by the evidence the deed will be altogether 


Oo. Hep. 119 a, 119 b, and n. 0 in Fraser’s edition of 1826 (77 English Eeports, 
241) ; rigofs Case (1014), 11 Co. Eep. 20 b; Co. Litt. 36 b and n. (^; Com. Dig. 
Pleader, 2, W, IS ; Shop. Touch. 74; Edwards v. Brown (1831), 1 Or. & J. 307 ; 
1 Ohitty on Pleading, 7th ed. (1844), 610—612. 

(n) ^ee pp. 358, note (d), 393, note (p), ante. One is of course not estopped from 
proving that a deed put in evidence against him is not his deed but is forged. A 
forged deed is a nullity, and does not take eiTect at all in the manner expressed 
therein (see Bank of Ireland v. Evans* Charities {Trustees) (1856), 6 II. L. Cas. 
389; Boursot v. Savage (1860), L. E. 2 Eq. 134; B,e Coo^r, Cooper v. Veseij 
(1882), 20 Ch. D. 611, C. A. ; Merchants of the Staple of England {Mayor etc.) v. 
Bank of England {Qovernar Co.) (1887), 21 Q. B. J). 160, 0. A. ; Barton v. North 
Staffordshire Rail. Co. (1888), 38 Cn. D. 468; Broclelesby v. Temperance Building 
Society, [1893] 3 Ch. 130, 135, 137, 0. A. ; [1695] A. 0.173, 184 ; Rabenv. Great 
Fingall Consolidated, [190^ 2 K 13. 712, C. A. ; [1906] A. 0. 439 ; A.-f/. v. Odell, 
[1006] 2 Ch. 47, 0. A.). 13ut if a man, in whose name a deed is forged, admit or 
represent the same to be his deed, he will be liable, under the doctrine of estoppel 
by conduct, to give effect thereto in favour of any person who has altered his 
position on the faith of such admission or representation {Leach v. Buchanan 
(1802), 4 Esp. 226 ; Ashpitd v. Bryan (1863), 3 B. & S. 474, 492, 493 ; MKemie 
V. British Linen Co, (1881), 6 App. Cos. 82, 99 — 101, 109; Bank of England v. 
CMtfer, [1907] 1 K. B. 889, 908). 

(o) It appears that the difference may be (1) in the kind of transaction given 
effect to, as whore a conveyance on sale is executed iu the belief that it is 
a contract of guarantee; or (2) in the property^ dealt with, as where a 
conveyance of Blackaore is made under the impression that the assurance is of 
^^'toacre; or (3) in the person in whose favour the deed is made, as whore 
property is conveyed to John in the belief that it is being assured^ to William ; 
or (4), according to the early authorities and upon principle, in any other 
particular which goes to the substance of the whole consideration or to tho 
root of the matter : but the latest authority is opposed to this last oonclusion, 
and, indeed, if read literally, would appear to exclude all degrees of difference 
other than aB(^l) above. See as to (1) Thoronghgood's Case {loSi), 2 Co. Hop. 9 a; 
Foster v. Madannvn (1869), L. H. 4 0. P. 704 ; Bugut v. Chapman, [1907] 2 Cli. 
222. As to (2) Altham's case (1610), 8 Co. Hep. 150 b, 165 ; Miller v. Travers (1832), 

8 Bing. 244, 248 ; Doe d. Gord v. Needs (1836), 2 M. & W. 129, 139, 140 ; Baffles 
V. Wichelhaus (1864), 2 H. & C. 906; VanPraagh v. Everidge, [1902] 2 Oh. 266; 
(where Keeewich, J., held the defendant to be estopped from avorring his 
error; reversed on a point upon the Statute of Frauds [1903] 1 C!h. 434, 
0. A.). As to (3) Boulton v. Jones (1867), 2 H. & N. 664 ; Hardman v. Booth 
(1863), 1 H. & 0. 803; Hollim v. Fowler (1876), L. R. 7 H. L. 767, 763, 

794, 795 ; Cundy v. Lindsay (1878), 3 App. Cas. 469 ; Re Cooper, Cooper v. Vesey 



£ r. 8.) 620, per Willes, J., at p. 624 ; Kennedy v. Panama etc. Mail Go. (1867), 
. R. 2 Q. B. 580, 687, 688; Smith v. Hughes (1871), L. R. 6 Q. B. 697 ; Stewart 
V. Kennedy (1890), 16 App. Cas. 108 ; and compare per Waerdtgton, J„ IlotuaU 
eon V. FeW, [1907] 1 Oh. 637, 644, 646, seemingly approved, [1908] 1 Ch. 1, 
0. A. (where note that the defendant was a solidtor’s managing clerk and could 
not have been misled if he hod read the deed, but chose to execute it without 
reading it). 


Scot. S. 

Avoidance 
of Deeds. 

Forgery, 
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SXOT. 5. 

Avoidance 
of Deeds. 

Where avoid- 
ance by 
mistake may 
ire pleaded. 


Where one Is 
estopperl from 
averring his 
own mistake. 


Void from the beginning (p). A deed so procured is no more the 
deed of the person who was thus induced to execute it than a forged 
deed is (g). 

732. But a person may be precluded by his own negligence, 
carelessness, or inadvertence from averring his mistake. For if 
a blind or an illiterate man execute a deed without requiring 
it to be read to him he will be estopped from asserting that 
it is not his deed, even though the contents be different from 
what he believed them to be (r). And if one capable of under- 
standing the contents of a deed execute a deed without reading it 
he will equally be bound, notwithstanding that he were induced to 
execute it by a false representation fraudulently made as to its 
contents (s). It appears indeed that, in cases of alleged mistake, the 
plea of non est factum can only be supported in cases where a person 
whose faculties are impaired or whose business capacity is below 
the average, such as an illiterate or a blind man or a man of 
great age or a woman unversed in business, has, without negligence 
or carelessness on his or her part, been induced to execute a deed 
by the fraudulent representation of some party or stranger to the 
deed that the transaction evidenced i hereby is entirely different 
from what is expressed therein, and in crises of a similar nature. 

A fortiori^ if a man entirely through his own inadvertence and 
without being misled by another execute a deed carrying out a 
different transaction from what ho believed to bo expressed therein, 
he will be bound thereby (t). Similarly, if a man seal and deliver 
at his solicitor’s instance some writing which he knows to be a 
document in some way affecting his property or his legal position 
or relations, and have such confidence in his solicitor that he is 
willing to execute it without having it explained to him, he is 
precluded from averring that it is not his deed (a). And where a 
layman well understands the general nature of the transaction 
expressed to be effected by some writing which ho has sealed and 
delivered, he cannot avoid its provisions on the ground that he did 


(jj) (1605) Keil. 70 b, pi. 6; Thcrongkgood^s Case (1684), 2 Co. Bep. 'f a; 
Mawnxel's Case (1684), Mooro (k. b.), 182, 184; PigoVa Case (1014), 11 Co. Rep. 
26 b, 27 b, 28 a; Shnlter'a Cose (1611), 12 Co. Bop. 90; Sbep. Touch. 56; Foster 
V. MarMnnon {1SG9), L. R. 4 0. P. 704; National Provincial Bank of England v. 
Jackaon (1886), 33 Cli. D. 1, C. A., per Cotton, L.J., at p. 10 ; Lewis v. Clay (1897), 
67 L. J. (q. b.) 224 ; Bagot v. Chapman, [1907] 2 Ch. 222, 227 ; and see Howatsm 
V. Well, [1907] 1 Ch. 637 ; [1908] 1 Ch. 1, 0. A. ; Chaplin & Co., Ltd. v. Brammall, 
[1908] IK. B. 233, 234, 235, C. A. 
r 9 )'See Foster v, MnCcinnon, supra. 

fr) ThoroughgooiP s Case, supra ; MaunxeVs Case, supra, and see p. 386, ants. 

(«) See Anon, (1683), Skin. 159, pi. 6 ; Albemarle {Duchess) v. Bath {Earl) 
(1693), Freern. (OH.) (1093) 193, 194; S. C., sub nom. Bath {Earl) v. Mountagm 
\Earl) (1693), 3 Cas. in Ch. 65, 66, 69, 75, 76; Shep. Touch. 66; Hunter v. 
^Valters (1871), 7 Ch. App. 75, per Mellisu, L.J., at p. 87 ; Howatson v. Webb, 
supra, per FaAwell, L.J.; Chaplin A Co., Ltd. v. Brammall, supra; Alliance 
Credit Bank of London v. Owen (1908), Times, 27th May, 1908. 

{t) See Tampliny. James (1880), 16 Cn.D. 216, 0. A. ; Van Praaghy, Everidge, 
[1902] 2 Oh. 266 ; reversed on other ^imds, [1903] 1 Ch. 434, C. A. 

(u) Hunter y. tValters, supra, per Mellish L.J., at p. 88 ; King y . Smith, 
[1900] 2 Oh. 426,480. 
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not exactly comprehend the legal effect of the words used or Sbot.b. 
intend to do the acts or incur the obligations which, according to the Aroldanea 
legal construction of the words used, are therein expressed to be of Deeds, 
done or undertaken (x), 

733. Where a deed gives effect to or embodies an agreement Deed 
entered into under a mistake common to both parties as to some 
material fact (for example, a contract made in tho belief that some “ommon 
person is living, who is in fact dead, or that some property is in mistake of 
existence, which is not), the agreement is altogetlier void and not 
merely voidable (a). It follows that the deed is void and not void- 
able ; and it appears upon principle that, if either party should be 

sued in an action founded on some obligation undertaken by the 
deed, he might plead non est factum (&). 

734. The plea of non est factum is likewise made good where the Other cases in 
writing on which the party is charged was delivered by him as a J^**j^** ^ 
mere escrow to take effect in some contingency which has not^ 
happened (c). And this plea may also be supported by evidence 

that the execution of tho writing, on which it is sought to charge 
the party, is at the time of tho plea null and void, though it im^y 
originally have been valid ; as where the writing has been altered 
in a material part since its execution (d), or has been cancelled by 


(x) See Powell v. Smith (1872), L. E, 14 Eq. 85 j Tamplin v. Jame$ (1880), 15 
Oh. D. 216, 0. A. ; Stewart v. Kennedy (1890), 16 App. Gas. 108, 

(а) Hitchcock V. (1817), 4 Price, 185, 141 ; Strickland v. Turner 

7Exch. 208; Couturier r. Haetie (ISoO), 5 II. L. Gas. 673; Cochrane y. Willis 
(1805), 1 Ch. App. 68 ; Huddersfield Banking Co., TAd. v. Henry Lister & Son^ 
Ltd., [1895] 2 Ch. 273, 276, 281, 282, 284, 0. A. ; Scolt y. GouUon, [’l903] 1 Ch. 453, 
2 Oh. 249, 252, C. A. Eor tliis purpose a common mistako of tho parties as to 
some matter of private right (for instance, as to tlieir respective intoiests in some 
land or goods) is a mistake of fact and not of law (Bingham v. Bingham (1748), 
1 Vos. Sen. 126 ; Bronqlitun v. Huit (1858), 3 De G. & J. 601, 0. A. ; Cooper v. 
Phihhs (1867), L. 11. 2 II. L. 149 ; Jones y. Clifford (1876), 3 Ch. D. 779 ; Hudders. 
field Banking Go., Ltd. y. Henry Lister & Son, Ltd., supra; Allcard y. Walker, 
[1896] 2 Oh. 369). 

(б) Seep. 404, note (m), ante. An agreement entered into under a common mis- 
take of fact appears to be void for tho same reason that a contract or conveyance, 
which one is induced to make under a mistake as to the substance of the trans- 
action, is void (where the party is not estoi)pcd from averring his mistake) ; that 
is, because there was no true oonsout of the parties, their minds not accom- 
panying their outward acts (see pp. 405, note (o), 406, note (p), anfe). And it is 
now considered that an agroemeut made under a common mistake of fact is void 
at law, and there is no necessity for any party to have recourse to equity or to 
take any proceedings in order to have the agreement set aside or its nullity 
established (see per Luidijey, L.J., Hudders^Jd Banking Co., Ltd. v. Henry 
Lister & Son, Ltd., supra; per Vaxjohan Williams, L.J., Scott y, Cdhlaon, 
stqTra). It is thought that a deed of couyoyance executed under a common 
nustake of fact is equally void. Thus, if A. and B., believing Blockaore 
to be A.’s and Whiteacre (which in truth is A.’s also) to be B.^s, by deed 
exchange Blackaore for Whiteacre, A. can recover Blackacre from B. (see oases 
cited in previous note). 

(c) Ctem. Dig. Pleader (2, W, 18) ; see pp. 387—390, ante, 

(a) WKelpdalJs Case (1604), 6 Co. Eep. 119 a; Pigot^s Case (1614), 11 Co. Eep. 
26 o; Com. Dig. Pleader (2, W, 18) ; Shep. Touoh. 74 ; Cock y, CoaoweU (1836), 2 
Or. M. & E. 291, 292, per Guenby, B. ; Calvert v. Baker (1838), 4 M. A W. 417, 
per Paekb, B., at p. 418 ; 1 Ohitty on Pleading, 7th ed. (1844), p. 611 ; EUemere 
wewery Co, v. Cooper, [1896] 1 Q. B. 76, 79. See p. 411, posl. 



408 


Deeds and Other Instruments. 


ssoT. 6. (earing oil the sesl or otherwise (e), or has been avoided by the 
Avoidance disclaimer of the person for whose benefit it was executed (/). 
of Deeds. But a man cannot plead non est factum {g) where the deed was 
merely voidable at his option when "he executed it, or was void in 
consequence of the provisions therein contained {h). He cannot, 
therefore, successfully plead that a deed is not his which he was 
induced to execute by fraud, misrepresentation, duress, or undue 
influence (i), or which was voidable on account of his infancy (ft), or 
which was void or unenforceable for illegality (Z). 

The above rules still govern all cases where it is sought to charge 
a man upon some sealed writing which he denies to be his deed ; 
although under the present practice the old formal pleading is 
abolished (m). 

Sxtb-Seot. 2.— DiaeZamer. 

735. No man is obliged to accept any assurance made to him or 
obligation undertaken 'n his favour without his consent (w). If, 
therefore, any such assurance or obligation be so made or under- 
taken by some deed, he may disclaim the benefit of the deed ; and 
such disclaimer need not be made by matter of record or deed, but 
may be in words unwritten or by conduct (o). Upon such dis- 
claimer the deed and the act evidenced thereby will become void ; 
and if the deed contained an assurance to the person disclaiming of 
some estate or interest in property the same will revest in the 
party who made the assurance or his representatives (p). 

But when a man has once unequivocally expressed his assent to 
some assurance made to him of some estate, interest, or right he can- 
not afterwards disclaim it (</). And a man cannot lawfully disclaim 
any estate, interest, or right assured to him without his concurrence 

(«) Com. Dig. Pleader (2, W, 18) ; Shep. Touch. 69, 74 ; see p. 409, jmt. 

(/) JV/ielpdale’i Case (1604), 6 Eop. 119 a, b ; Com. Dig, Pleader (2, W, 18) ; 
Shep. Touch. 74 ; see v 2 /ra. 

(p) See pp. 404, note (o), 406, notes (r), (a), (<), (tt), 407, note (at), ante. 

(A) See next note. 

(i) TF/ielpdale'e Case, eupra; Com. Dig. Pleader (2, W, 18) ; Shep. Touch. 74; 
Edwards v. Brown (1831), 1 Cr. & J, 307, 312—314; sec p. 360, ante, and 
note (to), infra. 

(Jc) See p. 360, note {t\ ante, and pievious note. 

(i) See p. 360, note T/), ante, and note (i), supra. 

(to) See Hunter v. Walters (1871), 7 Ch. App. 76 ; National Provincial Bank 
of England v. Jadeson (1886), -33 Ch. D. 1, 10, C. A ; Lloyds Baidc, Ltd. v. Bullock, 
fl896l 2 Ch. 192,194; Ellf»fnere Brewery Go. v. Cooper, [1896] 1 Q. B. 76; 
King v. &mith, [1900] 2 Ch. 426, 429 ; UvwaUvn v. Webh, [1907] 1 Ch. 637 ; 
[ISOB] 1 CH. 1, 0. A. ; Bagot v. Chapman, [1907] 2 Ch, 222 ; Alhance Credit Bank 
of LiAidon V. Owen (1908), Times, 27th May, 1908. 

(n) See Braet. fo. 15 b, 16 ; Shop. Touch. 229, 267, 394; Wellesley {Viscount) y. 
IViihers (1866), 1 Jur. 8.) 706; and next note. 

(o) Toumson v. TickeU (1819), 3B. & Aid. 31 ; Uinghamy. Glanmorris (1628), 

2 Mol. 263; Stacey v. Elph (1833), 1 My. & K. 196, 199 ; Begbie y. Crook (1836), 

2 Bing. (N. o.) TO ; Doe d. Chidgey y. Harris (1847), 16 M. & W. 617, 620, 621 ; 
Fester y. Dawber {1860), 8 W. B, 646; Be Birehall, Birehall y. Ashton {1889), 
40 Ch. D. 436, 439, C. A. ; and see pp. 400, 401, ante; 6 Davidson, Precedents in 
Conveyancing, 3rd ed., Part II., p. 661, n. 

(p) Bee p. 400, note (o), ants; Staesy v. Elph (1833), 1 My. A K. 196; Wyman 
T. Career (1871), L. E. 12 Eq. 309. 

(^) See Doe 4. Bmyih v. Bmyth (1826). 6 B. A 0. 11?, 117 ; Doe 4. Chidgey v. 


Dlsolaimor. 


Where there 
is an obliga- 
tion to accept 
the benefit 
assured. 



Part I. — Deeds. 


409 


if he be under some legal or equitable obligation to accept it. Thus, 
where one has entered into a binding contract to purchase land and 
has paid the price, he is bound to accept a conveyance of the legal 
estate in the land (r) ; his assent was given by entering into the 
contract, and an attempted disclaimer of the benefit of the convey- 
ance would be ineffectual (s). So trustees who have accepted 
and are acting in the trusts of a marriage settlement containing an 
agreement that the wife’s after-acquired property shall be conveyed 
to them, could not lawfully disclaim a conveyance to them of such 
proTperty(s). 

Where, however, property is conveyed to a person upon trust he 
may, if he has not accepted the trust, disclaim the property and the 
trust, and thereupon the conveyance is made void as regards him 
and the property revests in the settlor, but the settlor will hold the 
property upon tlie trusts declared by the deed (0* 

736. In the case of a conveyance by deed operating under the 
Statute of Uses (u) a disclaimer by the grantee to uses is inoperative 
and will not defeat the use which the statute has instantaneously 
converted into a legal estate in the cestui que use (a). But a grant 
of land “ unto and to the use of” the grantee takes effect at common 
law and not under the statute, and a disclaimer by the grantee 
under such a grant avoids the deed (/>). 

Sub.Seot. 3. — Cancellation, 

737. The cancellation of a deed is obliterating it or taking off 
the seal or otherwise altering or defacing it with the intent that it 
shall become void ; and a deed may lawfully be cancelled either by 
the person who has it in his possession as being solely entitled 
thereunder or by anyone (including the party bound by the deed) 
to whom such person has delivered it up to be cancelled (c). 

When a deed is so cancelled it becomes void, and no action can 
thereafter be maintained on any covenant or promise contained in 
it (d). But such cancellation has no retrospective operation ; it does 


Ifarria (1847), 16 M. & W. 517, 520, 524 ; v. Gilpin (ISOS), L. I?. 3 Exch. 
76; Re Lord and Fullerton's Contract, [1896] 1 Oh. 228, 0. A. 

(r) Re Gary Elwca' Contract^ [1906] 2 Oh. 143. 

(«) See Benxe v. Gilpin (1868), L. 3 Exch. 76. 

(Q Jonea v. Jonea, [1874] W. N. 190 ; Malloit v, Wilaon, [1903] 2 Oh. 194. 
It seems that a release may operate as a disclaimer if that is the intention 
(Nidoaon v. Woi'daworth (1818), 2 Swan. 365, 370, 372 ; compare Crewe v. 
Dicken (1798), 4 Ves. 97 ; Doe d. Wyatt v. Stayq (1839), 6 Bing. (n. 0.) 664). 
See fuither, as to disclaimer by ti-ustees, title Tbusts and Tuustees. * 

(tt) 27 Hen. 8, c. 10 (1635). See title Heal Property and Chattels Beat.. 

(а) Gorton's Case (1629), 2 Eoll. Abr. 787 ; 4 Cm. Dig., 4th od., 131 ; Sugdon 
on Powers, 8th ed., 11 ; compare Law of Proporty* Amendment Act, 1860 
(23 & 24 VIot. c. 38), s. 7, under which a use takes effect by force of the ieisin 
originally vested in grantee to uses. 

(б) Doe d. Lloyd v. Paaaingham (1827), 6 B. & C. 306 ; Peacock v. Eastland 
(1870), L. 11.10% 17. 

(c) See Perkins, Profitable Book, ss. 135, 136 ; Yin. Abr. Faits (X, pi. 1—3) ; 
Shep. Touch. 68 — 70 ; Harrison v. Owen (1738), 1 Att:. 520 ; 2 Bl. C)om. 308, 809 ; 
Bamberger v. Commercial Credit Mutual Assurance Co. (1855), 15 0. B. 676, 693, 694. 
(if) Maihewson's Case (1597), 5 Co. Bep. 22 b, 23 a; Pigot's (7a«e(1614), 11 
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not make the deed void ah initio ; and if the deed operated as a 
conveyance of any property its cancellation has not the effect of 
revesting or reconveying the estate or interest which was so 
assured (e). 

In order that a deed may be indubitably cancelled the seal should 
be taken off, or it should be otherwise unmistakably defaced. If the 
person entitled under the deed should simply deliver it up unde- 
faced to the party bound thereby, and the latter were to lose 
possession of it, it might afterwards be put in suit against him, and 
in that case he would not be able to plead that it was not *his 
deed {J). But it appears that if the person entitled under the deed 
deliver it to be cancelled or as a gift to the party bound thereby, 
that is equivalent to a release of any right of action arising 
thereunder (/;). 

738. If more parties than one be bound by a deed, each in a 
several obligation or covenant and not jointly, the removal of the 
seal of one of them with the intention of cancellation will only avoid 
the deed as against that one and not as against the others (h). But 
if they were bound jointly, or jointly and severally, the removal 
of the seal of one of them will avoid the deed as against all (z). 

A cancelled deed cannot effectually be put in evidence to main- 
tain an action to enforce any obligation thereby created (A*), as the 
party to bo bound can plead that it is not his deed(f). But it 
may be put in evidence to prove that before it was cancelled it 
operated as a conveyance of some estate or interest in property (w). 


Co. Hop, 26 b ; Shep. Touch. 70; Atty v. Pai ish (1801), 1 Bos. & P. (n. ii.) 104 ; 
Davidson v. Cooper (1843), 11 M. & W. 778, per liOid Abingeu, O.B., at p. 800; 
Ward {Lord) v. Lumley (1800), d H. & N. 656, per Bramwell, B., at p. 658. 
As to accidental cancollaiion, see p. 414, post. 

(c) NeHhorpe v. DorHugton (1674), 2 Lev, 113; Leech v. Leech (1675), 2 
Eep. Ch. 100; Iludeon'e Case (1704), 2 Eq. Oas. Abr. 52, pi, 5; Magennis v, 
MacCullogh (temp. Goo. I.), Gilb. (on.) 235, 236 ; Harrison v. Giaen(1738), 1 Atk. 
520 ; BoUon v. Qarlish (Bishop) (1793), 2 Hy. Bl. 259, 263 ; Eoe d. Berheley 
{Earl) V. York {Archbishop) (1800, 6 East, 86 ; Doe d, Lewis v. Bingham (1821), 
4 B. & Aid. 672, per IIolroyd, J., at p. 677 ; Doe d. Courtnil v. Thomas (1829), 
9 B. A 0. 288; Hummer v. Adams (1843), 13 L. J. (ex.) 40; Davidson v. Cooper 
(1843), supra; Ward {Lord) v. Lumley ^ supra; lie Hancock, Hancock v. Be rey 
(1888), 67 L. J. (on.) 793 ; and sco 44 Sol. Jo. 481. Compare Be Way's Trusts 
(1864), 2 De G. J. & Sm. 305, C. A. 

(/) Waherley v. Codterel (1541), 1 Dyer, 61 a ; Gross v. Vowd (1696), Ovo. Eliz. 
483 ; see p. 404, ante. 

(^) Shep. Touch. 70; Harrison v. Owen, supra; Richards v. Syms (1740), 
Barn, (on.) 90, 94; Byrn v. Godfrey (1798), 4 Ves. 6, 10; DuM^d v. Elwes 
(1827), 1 Bli. (N. s.) 497, 537--640, H. L.; Gross v. Sprigg (1849), 6 Hare, 652, 
556. 'It seems that if a creditor by bond or covenant deliver up the deed to the 
debtor os a mft or with intention to forgive the debt, that amounts to delivering 
up tke deed to be cancelled, os the donee will then be entitled to deface or 
destroy it if he will {Bhrion v. Gainer (1858), 3 H. & N. 387 ; Rtwimens y. Hare 
(1876), 1 Ex. D. 169, 0. A. ; and seo 44 Sol. Jo. 481 ; and p. 376, note (>), ante), 

■ (A) Mathewson's Case (1597), 6 Co. Bep. 22 b ; Collins v. Prosser (1823), 1 
B. & 0. 682. 

(i) Mathewson's Case, supra, at p. 23 a ; Bayly v. Garford (1641), March, 126, 
129 ; Beaton v. Henson (1678), 2 Show. 28, 29 ; (l678), 2 I^ev. 220, 

(A) See p. 409, note {d), ante, 

(1) See p. 406, note («), an(a, 
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or to prove any collateral fact or any other fact than that the 
person who executed it thereby undertook some obligation which 
is now sought to be enforced thereunder (n). 

SuB-SsoT. 4 . — Alteration and Erasure, 

739. A writing proposed to be executed as a deed may be altered 
by erasure or interlineation or in any other way before it is so 
executed; and any alteration so made before execution does not 
affect the validity of the deed (o). Any alteration, erasure or 
interlineation appearing upon the face of a deed is presumed, in 
the absence of evidence to the contrary, to have been made before 
the execution of the deed (j)). 

740. If an alteration (by erasure, interlineation, or otherwise) 
be made in a material part of a deed, after its execution, by or with 
the consent of any party thereto or person entitled thereunder, but 
without the consent of the party or parlies liable thereunder, the 
deed is thereby made void. The avoidance, however, is not ab initio 
or so as to nullify any conveyancing effect which the deed has 
already had, but only operates as from the time of such alteration 
and so as to prevent the person, who has made or authoidsed the 
alteration, and those claiming under him from putting the deed in 
suit to enforce against any party bound thereby, who did not 
consent to the alteration, any obligation, covenant, or promise 
thereby undertaken or made (q.) 

A material alteration is one which varies the rights, liabilities, or 
logal position of the parties as ascertained by the deed in its original 
state, or otherwise varies the legal effect of the instrument as 


(«) llutdiins V. Hcott (1837), 2 & W. 809; Falmouth [Karl) v. lloherta 

(1842), 9 M. & W. 409, 471 ; Ai/ricuUural (Jattle Imurance Co. v. Fitzytrald 
(1861), 16 Q. B. 432, 4 JO, 411 ; Enthovm v. Hoyle (1852), 13 C. B. 373, Ex. C’h. ; 
FaUimony. LtuUry (1875), Jj. 11. 10 Escli. 330, 335, 33 A 

(o) Porkins, Pro li table Book, s. 155; Co. Litt. 225 b; Shep. Touch. 65 ; Cole 
V. Parkin (1810), 12 Kuet, 471 ; and aoo Matson v. Booth (1816), 5 M. & S. 223, 
226, 227 ; Doe d. Lrwis v. Uinyliam (1821), 4 B, & Aid. 072 ; Hall v. Chandlers 
(1827), 4 Bing. 123 ; Jones v. Jones (1833), 1 Or. & M. 721. When a writing has 
boon so altered it is the practice to note in the attestation clause wh.it alteration 
has been made, and this practice should always be followed (see Shep. Touch. 
65 ; Encyclopsodia of Forms and Procedonts, Vol. XIV., pp. 238, 239 ; 1 Key 
and Elphinstone, Preccdouts in Conieyanciug, 9th od., 703, 704). 

( p) Leyfidd's (Doctor) Case (1611), 10 Co. Hop. 88 a, 92 b ; Co. Litt. 226 b and 
n. (1); frowtl v. Gadle (1601), 1 Kob. 21; Fitzgerald v. Fuucmbcrge (Lord) 
(1731), Pitz-Gl. 207, 211, 2>cr Beynoi.us, O.B. ; Doe d. Tatum v. Cutomoie 
(1861), 16 0. B. 745; Simmons v. Itudall (1851), 1 Sim. (n. S.) 115, per Lord 
Cranworth, V.-C., atp. 136; Williams v. Ashton (1860), 1 John. & II. 115, 
per Wood, V.-C., at p. 118. It is otherwise in tho case of a will ; see title 
Wills. As to alterations etc. in a contract under hand only, see p. 431, post. 

(u) Anon. (151 1 ), Koil. 162, pi, 2 ; Gilford v. Mills (loll), 164, pi. 7 ; Marftham 
v. QvnoMon (1508), Cro. Eliz. 626, 627 ; Vigors Case (1614), 11 Oo, Eep. 56 b; 
MasUr v. MUhr (1791), 4 Term Hop. 320, 329-^382, 345; (1793) 2 Hy. BI. 140, 
142, 143, Ex. Ch., 1 Smith, L. 0., 1 1th ed., 767 ; WtJks v. Maillardet (1811), 14 
East, 668 ; Langhorn v. Coloyan (1812), 4 Taunt. 330; Fairlie v. Christie (1817), 

7 Taunt. 416 ; Forshaw v. Chahert (1821), 3 Bred. & Bing. 168 ; Davidson v. 
Cooper (1844), 13 M. & W. 843, 352, Ex. Oh. ; Fazdhcrley v. Knight (1866), 6 
B. & B. 795; Sellin v. Price (1867), L. R. 2 Bxch. 189; Suffell y. Bank of 
England (1882), 9 Q. B. D. 655, 659, 560, 571, 0. A , ; Lowe r. Fox (1867), 12 
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originally expressed (r), or reduces to certainty some provision 
which was originally unascertained and as such void(s), or may 
otherwise prejudice the party bound by the deed as originally 
executed (t). 

The effect of making such an alteration without the consent of the 
party bound is exactly the same as that of cancelling the deed (a). 
The avoidance of the deed is not retrospective, and does not 
revest or reconvoy any estate or interest in property which passed 
by the deed {b). And the deed may be put in evidence to prove 
that such estate or interest so passed, or for any other purpdtee 
than to maintain an action to enforce some agreement therein 
contained (c). 

741 . "Whore a deed is altered or defaced by, or by the direction 
of, a person subject to some liability thereunder, without the consent 
of the person entitled thereunder, the latter may, nevertheless, 
enforce such liability agamst him (d). 

742 . If a deed be altered in a material part, after its execution, 
with the consent of the person or persons liable thereunder, that 
does not of itself alone avoid the deed or preclude the party entitled 
thereunder from enforcing against such person or persons any 
agreement contained therein (r). 

But under the Stamp Act, 1801 (/), if a deed, which has 
been executed in any part of the United Kingdom or relates, 
wheresoever executed, to an;f property situate or to any matter or 
thing done or to bo done in any part of the United Kingdom, 
be altered with the consent of the parties, after its execution is 
entirely complete, in such a way as to make it in effect a now 
instrument, it cannot be given in evidence (except in criminal 


App. Cas. 206,21-1, 216; Ellesmere Brewery Co. v. Cooper, [1896] 1 Q. D. 75; 
see also Bank of llmdostan, China and Japan, v. Bmith (1807), 06 L. J. (c. p.) 
241 ; Patiimem v. Luckley (1875), L. E. 10 Kxch. 330, 333, 334. 

(r) Gardner v. WaUh (1855), 5 £. & E. 83, 80 ; 80 o also j). 415, post, and 
provious note. 

(fl) Markham y. Oonaaton (1598), Cro. Eliz. 626, 627 ; p. 384, dote (Z), an 
compare Eayldon v. QutterUige (1843), 11 M. I't W. 465, 468, 460 ; Re Barned*e 
Barming Co., Ex parte Contract Corporation (1867), 3 Cli. Apj). 105, 115. 

(t) See Burchfield y. Moore (185'^, 3 E. & E. 6S3, 686 ; Gardner v. WaUh, 
supra; Aldous y. Cornwell (J868), L. E. 3 Q. E. 573, 578; Suffell y. Bank of 
England (1882), 9 Q E. D. 555, 562—568, 572-57-4, 0. A. 

(a) See p. 409, ante. 

(5) See p.' 410, note («), ante. 

(cj See p. 411, note (ni, ante. 

(d) Brown y. Savage (1674), Cas. temp. Finch, 184. This is a case of relief 
in equity, but it is submitted that the modern law coincides with the rule 
of equity in the above rdbpect (see p. 414, notes (m), (n), post). 

(e) Marckham v. Qmaston (1598), Moore (x. B.), 517 ; 9 East, 354, n. (blanks 
filled up) ; Zouch y. Olaye (1672), 2 Lev. 35 (additional obligee added to a bond) ; 
Paget v. Paget (1687), 2 Eep. Ch. 410 (blanks filled up); Bates y. Grabham (1703), 
2 Salk. 444; French v. Patton (1808), 9 East, 351, 356—357; Matson y. Booth 
(1816), 5 M. & S. 223, 227 ; Eagleton v. Quiteri^e, mipra ; Adsetis y. Hives (1863), 
33 Beav. 52 ; as to which, see pp. 413, note (t), 415, note (h), post. 

(/) 54 ft 55 Yict. 0 . 39, s. 14 (4), replacing Stamp Act, 1670 (33 ft 34 Yiot* 
•. 97), s. 17, 
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proceedings), and will not be available for any purpose whatever 
unless it be duly stamped with the stamp appropriate, according to Avoidance 
the law in force at the time when the alteration was made, to the of Deeds, 
transaction evidenced by the deed in its altered condition (^f). If, 
however, such a deed be altered with the consent of all parties 
whilst its execution is in effect still in fieri and not entirely complete, 
as where the parties are met to complete the transaction agreed 
upon, and after one of them has executed the deed a material 
alteration is suggested and made in it and the deed is then executed 
by*the others and re-executed by the party first mentioned, it does 
not require 'U new stamp (/*). And it appears that if alterations 
made with the consent of the parties after the execution of a deed 
be such as do not make it a new instrument in effect, it will not 
require a new stamp, notwithstanding that the alterations were 
material in the sense that they reduced the parties’ agreement 
to certainty in some particular in which it was previously 
uncertain (i). 

743 . If after the execution of a deed it be intentionally altered 
in KoniG material part by a stranger (one who is neither a party lyu* 
entitled thereunder), such alteration has the same effect exactly (/c), 
as against a person entitled under and having tlio custody of the 
deed, as an alteration made hy that person himself, notwithstanding 
that tho alteration were made witliout his consent (1). But whore a 


(y) See p. 404, note (/t). 

(k) Jones V. (1<S;W), 1 Or. & M. 721 ; t^picer v. linKjeas (1831), 1 Or. 

R. 129. In this tho first oxocution would in oil'cet bo conditional on tlio 
others accepting and executing tho deed hs it stood, nnd if they refused the 
deed would be void and would not be the d*'cd of tho Avho executed it 

(see pp. 400—402, antA ; Matson v. liooih (lSl(J),o M. IS. 223, where note that 
the party intended to Dcnefit under tho deed as originally executed expressly 
refused to accept the promises Iheroby made ; sen also Doc d Lewis v. JUngliam 
(1821), 4 B. & Aid. 672, 675, 676 ; Hall v. Cfuiudiess (1827), 4 Bmg. 123, 129, 130. 

(?) See Adsetts v. Jlives (1863), 33 Beav. 52 ; and p. 415, notes (b\ (d), post. It 
does not appear, however, whetlior any objection as to the stamp was taken in 
this case. 

(A) See p. 411, ants. 

(l) Pigot’s Gase (1614), 11 Co. Hop. 26 b, 27 a; Davidson v. Cooper (1813), 11 
M. «& W. 778, 779, 801, 802; (1844) 13 M. & W. 343, 352. Ex. Ch. ; Jiank of 
Bindostan, China and Japan v. Smith (1867), 36 L. J. (c. p.) 241 ; Robinson v. 
MolleU (1876), L. R. 7 H. L. 802, 813, per Blackburn, J. j Pattinson v. LneJeley 
(1875), L. E. 10 Exch. 330, .333, 334 ; Suffellv. Jiank of England (1882), 9 Q. B. i>. 
555. 559, 562, 571, 0. A. But it ap^ars that the lule so laid down is open to bo 
reviewed in the House of Lords when the alteration is made against tlie will 
of theporson having the custody (see Lems v. Pox (1887), 12 App. Oas. 206, per 
Lord jELERSOUELL, at pp. 216, 217). It may be remarked Uiat the reason gi^n for 
the rule laid down in Davidson v. Cooper (1844), 13 M. & W. 352, was that the 
person who has tho custody of an instrument is bound to preserve it in its 
original state. This reaffirmed one half of the strict ru^p of tho old law (p. 414, 
note (n), post). But it may be contended that the principles on which the old obliga- 
tion to keep a deed safe has been relaxed are equally applicable to tho obligation to 
proserye tne deed unaltered (see coses cited p. 414, note (?t), post) ; Henfree y. 

(1805), 6 East, 309, per Lord Ellenborouoh, C.J.. at pp. 311, 312; 1 
PresW, Abstracts of Title, 2nded., 157 ; Hutchins y. iScott(1837). 2 M. & W. 809, 

C AluersoN, B., at p. 814 ; Su^en on Powers, 8th ed., 603). And it may 
obseryed that it seems that the actual decision in Davidson y. Cbi^er, suma, 
concerned an alteration made intentionally, though under a mistake of law, 
by a clerk or servant (see per Blackburn, J., in Robinson y. Mollelt, supra, at 
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person entitled under a deed has not any present right to keep it in 
his custody (as where he is entitled on the death of some other 
person enjoying some intorest or right thereunder for life and so in 
possession of the deed), it appears that a material alteration made 
without the former person’s consent while the deed is in the latter 
person's possession will not prevent the former from putting the 
deed in evidence to enforce his rights thereunder (m). 

744. If a deed be obliterated (wholly or partially) or defaced, or 
the seal be detached or destroyed by accident, without the agency^of 
some responsible human being intending so to alter it (as in the 
case of damage done by accidental fire, animals, a child, or a 
lunatic), that does not now avoid it or preclude its being given in 
evidence for any purpose (n) ; and if a deed be damaged in this 
manner so that its contents have become wholly or partially illegible. 


p. 814). It may well be that a pei'son entitled under and in possession of a deed 
ought to be precluded from assorting that an alteration made therein by a clerk, 
flcvvant, or agent intrusted by him with the custody of the deed was made with- 
out his authority (see Bai^ of HindodtaUt China, and Japan v. Smith (1867), 36 
Ij. J. (o. p ) 241 ) ; unless, perhaps, the alteration wore made for the custodian’s 
own fraudulent purposes {ae&Iiubeny. Cheat FtnyaH Consolidated, [1904] 2 K. B. 
712, 0. A. ; p906] A. 0. 430). The case whoro a stranger, wrongfully and 
without the knowled^o and against the will of the person entitled under and in 
possession of a deed, Stains access to and materially alters the deed appears to 
be entirely diffoient; and to hold that the person injured is precluded from 
assorting his innocence of the alteration appears to be equivalent to ruling that 
he must keep the deed safe at his peril. 

(m) Balston v. Coatsworih (1721), 1 P. Wms. 731. This is a case of relief in 
equity ; but it is thought that in this respect the rule of equity will now 
prevail (see next note). Besides, in the above case the reason given for the nile 
111 Davidson v. Cotyper (1844), 13 M. & W. 352, does not apply (see previous note). 

(w) Leyfield'a (Doctor) Case (1611), 10 Oo. Rep. 88 a, 92 b, 93 a ; ArgoUiLady) v. 
Cheney (1625), Palm. 402, 403 ; 8. 0., Lnt. 71, 82 ; Anon, (circa 1Q21), Lat. 226 ; 
Cferke d, Prin v. Heath (1669), 1 Mod. Rep. 11, per Twisden, Bead v. 
RrooJbnan (1789), 3 Term Rep. 151, AsnncriiST, J., at p. 168; Mastery. Miller 
(1791), 4 Term Rep. 320, per Buller, J., at p. 339 ; Bolton y. Carlisle (Bishop) 
(1793), 2 Ily. Bl, 259, 263, 264 ; 1 Pi-eston, Abstracts of Title, 2nd ed., 157, 3 ihid. 
103. Tho old law was that a party entitled under and having the cust<^y of a 
deed must keep it safe and undefaced at his peril (^*c/io7s v. Haywood (1545). 1 
Dyer, 59 a ; Michael v. Scorhwith (1688), Cro. Eliz. 120 ; S. 0., sub nom. PigoVs 
Case (1614), 11 Co. Rep, 26 b, 27 a). But relief was first given in eq\iity in 
case of the casual loss or destruction of a deed, the party being allowed, on 
proof of such loss or destruction, to give secondary evidence of the contents 
of the deed (Wilcox v. Sturt (1682), 1 Vem. 77, *78 ; Dalston y. Coalswortht 
supra; C<mper y, Oowper (Earl) (1734), 2 P. Wms. 720, 748 — 750; Cooke» v. 
Hellier (17149), 1 Ves. Son. 234, per Lord Haedwioke, L.O., at p. 235 ; 
Whitf^ld y. Fausset (1750), 1 Yes. Sen. 387, 389, 390; Saltern V. Melhuish 
(1754), 1 Amb. 247). And afterwards a lost deed was allowed to be pleaded 
at law without a j^ofert (Bead v. Brookman (1789), .3 Term Rep. 15l). But 
this did not do away v^ith tho jurisdiction of courts of equity to give relief 
where a deed has been lost or destroyed by accident (Aif/rtmon v. Leonard (1791), 
3 Bro. 0. 0. 218, 224 ; Ex parte Cheenway (1802), 6 Ves. 812,pcr Lord Eldon, L.O., 
at p. 813 ; Bromley v. Holland (1802), 7 Yes. 3, 19, 20 ; E<ut India Co. y, Soddam 
(1804), 9 Yes. 464, 466). It appears, therefore, t^t this equitable jurisdiction 
now resides in the High Court of Justice, and that, supposing the old law to 
^ve l^on to some extent reaffirmed by the case of Davidson v. Coo^ (lS44b 
13 M. & W. 343, 352, Ejt. Ch. (seep. 413, note (D, ante), the rule ox equity m 
the above respect ^ould now prevail (Judicature Act, 1873 (86 & 37 Yiot. o. d6)i 
1 . 25 (11) ; and see Steeds v. Steeds (1889), 22 Q. B. D. 537). 
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secondary evidence of what was written therein is admissible (o). 
And it appears upon principle that, if damage of the kind above 
mentioned be done to a deed bj some human being inadvertently 
and unintentionally, that will not at the present day avoid the deed 
in any w^y or preclude its being put in evidence, even though the 
dama^ were done by the person entitled under and having the 
custody of the deed (p). 

7^. An alteration made in a deed, after its execution, in some 
pvticular which is not material does not in any way affect the 
validity of the deed; and this is equally the case whether the 
alteration were made by a stranger (r) or by a party to the deed («). 
Thus the date of a deed may well be filled in after execution (t) ; 
for a deed takes effect from the date of execution, and is quite good 
though it be undated (a). So also the names of the occupiers of 
land conveyed may be inserted in a deed after its execution, where 
the property assured was sufficiently ascertained without them (/>). 
And it appears that an alteration is not material which does not 
vary the legal effect of the deed in its original state, but merely 
expresses that which was implied by law in the deed as originally 
written (c), or which carries out the intention of the parties already 
apparent on the face of the deed (d), provided that the alteration do 

(o) See the cases in equity cited in the preceding note ; Medlicoi v, Joyner 
(1669), 1 Mod. hop. 4; Gilbert, Law of Evidence, 6th ed., 84, 65; Doe d. 
Qilbert v. (18'10), 7 M. & W. 102 ; FHzwalter Feerage (1844), io Cl. & Fin, 
946, 962, 953, H. L. ; Moulton v. Mmonds (1869), 1 De G. F. & J. 246, 251 (see 
title Evidence). 

( p) See authorities cited at the beginning of note (n) on p. 414, ante ; Fernandty 
V. Wynn (1806), 1 Gamp. 426, n. ; Rtper v. Birkbeck {1812), 16 East, 17, 20; 
Wilkinson v. Johnston (1824), 3 B. & 0. 428 ; Novelli v. Rossi (1831), 2 B. & Ad. 
757 ; Warwick v. Rogers (1843), 5 Man. & 0. 340, 373 ; Bamberger v. Commercial 
Credit Mutual Assurance Co. (1855), 16 0. B. 676, 693, 694. It is submitted 
that, if in the above respect the old law was reaffirmed by the decision in 
Davidson v. Cooper (1844), 13 M. & W. 343, 352, Ex. Ch. (see p. 413, note (1), 
an^e), the ease put falls within the principle on which courts of equity afforded 
reliei, and tliat, under the present practice, the rule of equity should prevail 
(see note (n) on p. 414). 

'q) See i)p. 411, 412, notes (r), («), (<), ante. 

r) Bigot's Case (1614), 11 Co. Rep. 26 b, 27 a. 

(s) Aldous V. Corniudl (1868), L. R, 3 Q. B. 573,^ 679 ; Crediton {Bishop) v. 
Exeter {Bishop)^ [1905] 2 Ch. 465, 459, overruling Bigot's Cast*, supra, on this 
point. 

(^ Keane v. SmaUbone (1855), 17 0. B. 179; Adsetts v. Kives (1863), 33 Boav. 
62; Crediton {Bishop) v. Exeter {Bishop), supra. 

(a) See p. 382, notes (o), (p), emte. 

(b) Adsetts v. Hives, supra. It is thought that, where the description con- 
tained in the deed is such that it is essential to have the occupiers’ names in 
order to ascertain what is intended to be conveyed, the adffition such 
names, after execution, would be a material alteration (see pp. 384, 411, 412, 
ante). The alteration of the Christian names of one party was held not to 
avoid a deed {Re Howgede and Osborn's Contract, [19U^ 1 Oh. 461 ; oomparo 
Eagkton v. OuUeridge (l843), 11 M. & W. 465). 

(c) Wav^h V. Bussell (1814), 6 Taunt. 707, 711 ; Aldous v. Cornwdl, supra 
(aaoing “ on demand ” to a promissory note). 

(d) Adsetts v. Hives, supra. The decision in this case as io filling up 
the date foir redemption seems to go beyond the principle above expressed 
ai^ to have been a benevolent judgment It may be usual, but it is 
not inevitably necessary that a loan on mortgage shall he made repayable in 
six oalendar months’ time. But the alterations made in this case were all made 
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not otherwise prejudice the party liable thereunder (e). An alteration 
made in a deed may be material as against some party or parties 
thereto but immaterial as against the other or others (/); and 
where such an alteration has been made in a deed any agreement 
contained therein may be enforced against the party or parties as 
to whom the alteration is immaterial (if originally liable thereunder) 
in the same manner as if the deed had remained unaltered (^). 

Sub-Sbot. 6. — Diicharge of Contracti made hy Deed, 

* 

746. Contracts made by deed may now be discharged, either 
before or after breach, in the same manner in all respects as simple 
contracts (h). 

Where there are two deeds between the same parties, but of 
diilerent dates, and containing a covenant to settle the same pro- 
perty, though ill dilTerent trusts, there being no reference to the 
first deed in the second deed and no evidence of the intention of 
the parties, the mere fact that one deed is dated after the other 
does not malie it a supersession of the first (i). 

with tlio consent of the luorfgagor, iind it does not appear that the objection 
was taken that a new stamp was nccessai-y (see pp. 412, 413, ante; Eagteton v. 
Quili vulge (1843), 11 M. & W. 465, 468, 469). 

(e) See p. 412, note (<), ante. 

(f) Doe d. Jjnu%a v. liingham (1821), 4 B. & Aid. 672. 

Ig) Hall V. C}u!ndlm{l^21)y 4 Bing. 123. As to avoidance of deeds for fraud, 
duress, or undue influence, see title Fraudulent and Voidable Convey- 
ances; for infancy, title Infants AND Cjiilduen; for lunacy, title Lunatics 
AND Persons of Unsound Mind; dninkonuess, coverture, or illegality for 
misreprosontation, title Mlsrepresentation and Ji’n.vuD. 

(A) titeede v. iSfcfds (1889), 22 Q. B. J). 637. By the common law an obligation 
arising from a contract made by deed could not bo discharged, before broach, 
without a deed, not even by an agreement to that effect made for valuablo con- 
Bideration, though such an agroemont would constitute a contract valid and 
enforcoablo at law in all other lospecta than that of operating as a discharge of 
the obligation {Heard v. Wadham (1801), 1 East, 619; Kaye v. Waghorn (1809), 
1 Taunt. 428 ; Brymer v. Thamee Haven Dock and Bail. Co. (1848), 2 Exch. 549 ; 
(1860), 6 Exch. 696, Ex. Ch.; Berwiclc Cori>oration Oswald (1853), I E. & B. 
295; Spence v. IBalcy (1853), 8 Exch. 668; Nash v. Armstrong (1861), 10 0. B. 
(n. s.) 259). But in equity such an agreement amounted to a valid dischaigo, 
and tho party who had made it would bo restrained from enforcing the obligation 
at law {fMnvsbormigh {Lady) y. Ockshoil {ITU)), 1 Bro. l^nl. Cas. 161 ; Hill v. 
tJonime (1839), 1 Beav. 540 ; 5 My. •& Cr. 250 ; IVebb v. llcmtt (1857), 3 JC. & J. 
438). And since tho Judicature Act, 1873 (36 & 37 Vict. c. 66), s. 26 (11), the 
rule of equity prevails {Slieds v. Steeds, supra). At common law, also, an 
ohligatioii contracted by- deed to pay a certain sum of money could not be dis- 
charged, after a breach had occurred, without a deed ; it could not, therefore, be 
discharged by accor«l and satisfaction made between the paiLies (see Nicholas 
Case (1595), 5 Co. Hop. 43 a ; Blake's Case (1605), 6 Co. Rep. 43 b, 44 a; Neal 
V. Sheajffietd (1610), Cro. Jac. 254; Preston y. Christmas (1759), 2 Wils. 86; 
Jtogers v. Payne (1768), Z Wils. 376 ; Braddick v. Thompson (1807), 8 East, 344, 
346 ; Doctor and Student, Dialogue 1, o. 12; stat. (1706) 4 & 5 Ann. o. 3 (c. 16, 
^ufl.), B. 12, allowing payment to bo pleaded in bar of an action to recovor a 
ceitam sum of money due upon a single bond or by judgment). In equity, 
Imwever, accord and satisfaction constituted a good discharge of such an obliga- 
tion, and after accord and satisfaction made tho creditor would be restrained 
from suing on the contract at law ( Webb v. Hewitt, eupra). Since the Judicature 
Acts the rule of equity has prevailed in this respect also {SUeds v. iSfeecZs, supra). 
And seo title OoNTRAOT, Vol. VII., p. 441. 

(») Re Gundry, Mills v. MiUs, [1898] 2 Ch. 604. 
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Part il. — Instruments under Hand only. 

(NON-TESTAMBNTABY.) 

Sect. 1. — Definition of an Instrument under Hand. 

747 . An instrument under hand only is a document in writing 
which either creates or affects legal or equitable rights or liabilities, 
ftyd which is authenticated by the signature of the author, but is 
not sealed by him. Such documents are used in a great variety of 
transactions, including contracts, assignments, acknowledgments of 
title, and notices. The expression is not limited to documents of a 
formal character. It extends to any duly signed document which 
is intended by the author to be the means of producing a result 
recognised in law (k). 

Sect. 2. — Effect of an Instrument under Hand. 

748 . The effect of an instrument under hand varies according 
to the transaction for which it is used. If it is concerned with a 
contract, it may either contain the contract itself or be a memorau' 
dum of a contract previously entered into (Z). In either case the 


(/«) The word “instrumont” as applied to a wiitinfij may have a still wider 
scope, and may include documents which affect the pecuniary ]K)sition of parties 
although they do not create rights or habihties recognised in law (boo It. v. Riley ^ 
[1896] 1 Q. B. 309, 0. G. B., where it was held that a telegram sent in a gambling 
transaction was an “ instrument ” within the Forgery Act, 1861 (24 & 25 Viet. c. 
98), s. 38) ; but usually it applies to a document under which some right or liability, 
whether legal or equitable, exists (Mason v. Schuppisscr (1899), 81 L. T. 147, on 
the phrase “ deed, will, or other wiitten instrument,” in R, S. G,, Ord. 64i\. r. 1) ; 
compare Married Women’s Keversionary Interests Act, 1857 (20 & 21 Viet. o. 
67), s. 1 ; Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 28 (interest on a debt 
payable “ Iw virtue of some written instrument ”), as to which, see Taylor v. I/oU 
(1864), 3 IL & 0. 462; London, Chatham and hover Bail. Co, v. South Eastern 
Rail. Qo., [1893] A. 0. 429. “ Deed, will, or instrument in writing,” in the Lar- 
ceny Act, 1801 (24 & 26 Viet. c. 96), s. 1, includes the printed rules of a savings 
bank (R. v. Fletcher (1861), 31 L. J, (m. o.) 206, 0. C. E.). A power to appoint by 
“ deed, instrument, or will,” includes an instrument under hand, although 
required to be “executed” (Brodricky. Brown (1863), 1 K. & J. .328). The 
word is frequently used in the Stamp Acts, whore it includes every written 
document (Stamp Duties Management Act, 1891 (64 & 66 Viet. c. .38), s. 27 ; 
Stamp Act, 1891 (54 & 66 Viet. c. 39), s. 122 (1)). Thus in “bond, covenant, 
or instrument of any kind whatsoever ” it includes an agreement in writing not 
under seal securing perioditail pa 3 ’ment 8 (National Telephone Co. v. Inland Revenue 
Commissioners, [1899] 1 Q. B. 250, C. A. ; [1900] A. C. 1). Where signature 
is not required, it may include an Act of Parliament (Couveyancjlig and 
Law of Property Act, 1881 (44 & 45 Viot, c. 41), s. 2 (xiii.) ; Trustee Act, 1893 
(66 & 67 Vict. c. 63), s. 50). It is not, in general, appropriate to describe on 
order of the court (Joddrell v. Joddrell ( 1 869), L. B. 7 Eq. 161) . As to “ instrument ” 
in the Appoi*tionment Act, 1834 (4 & 5 Will. 4, c. 4, c. 22), s. 2, see now “Instru- 
ment in writing” in the Apportionment Act, 1870 (33 & 34 Vict. c. 36), s. 2. 
The word includes a reception order in lunacy (see Lows v. Fox (1887), 12 App. 
Gas. 206). As to the word “writing” including printing and other forms of 
reproducing words, see p. 426, poet. 

(1) Under the Statute of Frauds (29 Oar. 2, c. 3), s. 4, either the agreement 
or c. memorandum or note thereof must be in writing. Under the Sale of Goods 
Act, 1893 (66 & 67 Viot. o. 71), s. 4, a note or memorandum of the bargain ie 
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Effect of an 
Inatniment 
under Hand. 

Contract 


Aisignment 


Acknowledge 
ment, 
notice etc. 


contract is not enforceable unless it is founded on valuable oonsideifa- 
tion(7n). If the writing contains the contract, it is the final 
expression of the intention of the parties. It supersedes any pijor 
verbal negotiations, and binds the parties to the performance of the 
terms expressed therein (n). If the writing does not itself constitute 
the contract, but is only a memorandum of a contract previously 
entered into, the effect is the same, as regards the enforcement of 
the written terms to the exclusion of parol terms, but the memo- 
randum may be made at a time subsequent to the contract (o), 
though in cases where a memorandum is required to satisfy the 
Statute of Frauds, it must be made before action brought (p). 

749 . If the writing purports to be an assignment, and, having 
regard to its subject-matter, is capable of operating as such, it 
will bo effectual to pass the property in the subject-matter in 
accordance with the intention expressed by the assignor, whether 
it is made with or without valuable consideration (q). If, however, 
it is void at law because it lacks the formalities of a deed, it will 
operate in equity as a contract to assign, and if founded on valuable 
consideration, and if in other respects specifically enforceable, it 
will, so far as the beneficial interest is concerned, be equivalent in 
general to a legal assignment (r). If the writing purports to declare 
a trust with respect to property belonging to tho author, either at 
law and in equity, or in equity alone, the trust is well created, although 
there is no consideration («). 

750 . If the writing purports to be an acknowledgment of title 
to land or to money charged on land, or of a specialty or a simple 


required ; but in goneral the written instrument contains and constitutes the 
contract, and is nut merely a memorandum of a previous contract. 

(m) See p. 367, note (d), anfe, and title Cohtbaot, Vol. VTI., p. 383. 

(n) Leggett v. Barrett (1880), 15 Ch. D. 306, 311, 0. A. ; and see p. 444, 

(o) Sievewright v. Archibald (1851), 17 Q. B. 103, 107 ; Bailey v. Siveeting (1861), 
8 0. B. (n. s.) 843, 857 ,* see Boberts v« Tucker (1849), 3 Exch. 632, 641. 

(p) Lucas V. Dixon (1889), 22 Q. B. D. 367, 0. A. 

{g) Where writing under hand only is effective at law as an assignment, the 
absence of consideration is immaterial ; e.g.^ in the case of shares whiem, under the 
articles of the company, are transferable by writing not under seal. And 
similarly an equitable interest in a trust fund can be assigned by writing under 
hand without consideration. Nothing remains executory, and there is no 
occasion for raising the question of consideration (Harding v. Harding (1886), 
17 Q. B. D. 442 ; Kehewich v. Mannmg (1861), 1 Do G. M. & G. 176, 188, 0. A. ; 
and see title Cuoses in AoTloN,.yol. 1., p. 371). The same principle seems to 
apply to an equitable- in toi-est iu the proceeds of sale of land, but an equitable 
estate in the land itself, arising under a trust, is subject to the analogy of legal 
estates (see Oo. Litt. 290 b, note), and in practice is conveyed by deed. D so 
conveyed, the absence (.of consideration does not diminish the effect of the 
conveyance (see Dickinson v. BurreU (1866), L. B. 1 Eq. 837, at p. 343). And 

/cftHori as to an equity of redemption (see Cashc/rne v. Scarfs (1737), 1 Atk. 

2 White & Tud. L. 0., 7th ed., p. 6; Doiane (Viscount) v. Morris (1844), 

3 Hare, 394); see title Fraudulent and Voidable Convetanoes; and' 
see the subject of assignments of equitable interests more fully discussed at 
p. 375, note (d), ante. An assignment, effective in law, may require some 
further f(Mrmality, such as reg^tration, to give the assignee tho full benefit of it. 

fr) See p. 377, ante. 

(«) See title Trusts and Trustees. 
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c<Hitract debt, in any of these oases it operates to give a new starting 
pint for the running of the Statutes of Limitation (t). And othex 
instruments under hand, such as demands, notices, and consents, 
operate according to their tenor, provided no further formality is 
required in the particular case. But as regards all such instru- 
ments, whether purporting to operate by way of contract, assignment, 
or otherwise, it is open to the party against whom the instrument 
is set up to show that it ought not to bind him on the ground that 
he was under some disability which made his effective participation 
ifl the transaction impossible, or that there were circumstances of 
fraud, misrepresentation, duress, or mistake which entitle him to 
treat the document as either void or voidable (a). 


Sect. 3. — For what Transactions an Instrument under Hand 

is necessary, 

751 . By the common law an instrument required to be in 
writing must bo under seal {h ) ; hence at law the requirement of 
writing under hand only must be looked for in the statutes, or in the 
direction or agreement of the parties (c). Transactions which at 
law require a deed are, in general, good in equity when effected* by 
writing under hand, provided they are founded on valuable considera- 
tion (d). If voluntary, they are in practice always made by deed, 
though if the transaction is the assignment of an equitable interest, 
writing under hand only is sufficient, save in the case of equitable 
estates in land (e). Statutory requirements, and such as are imposed 
by the parties, are recognised in equity as well as at law. 


Sub-Sect. 1. — Contracta, 

752 . The following contracts require to be evidenced by 
writing (/) 

Special promise by an executor or administrator to answer 
damages out of his own estate {g). 

Special promise by one person to answer for the debt, default, or 
miscarriages of another person (<;). ^ 

Agreement made upon consideration of marriage (/a). 

Contract for sale of lands, tenements, or hereditaments, or any 
interest in or concerning them (i). 


(rt See title Limitation of Actions. 

(a) See p. 359, ante, and titles Contract, Vol. VII., p. 391 ; Misrepresenta- 
tion AND Fbavi) ; Mistake. 

(b) See p. 361, atiie. 

(cj As where an appointment is required to be made, or a oonsent given, in 


1 


(d) See p. 377, ante. 

(e) See pp. 374 — 377, ante, and p. 422, poet, 
t') AEi'eements not under sesil, whether in writing or merely verbal, are 
nift^ y known as parol contracts (Jlann v. Hughes (1778), 7 Term Hep. 

'm, n., H. L. ; 4 Bro. Pari. Oas. 27). 

(y) Statute of Frauds (29 Oar. 2, o. 3), e. 4 ; see title Exegvtobs and 
A TVMTW I'H'P H A to e s. 

(h) Ibid. This does not include promises to marry (Cork V. ito/tfsp (1717) 1 
Stra. 84); see title Oontbaot, Vol. VII., p. 364. 

(«) Statute of Frauds (29 Oar. 2, a 3), s. 4 (in the statute ** oontmot or sale,** 
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Deeds and Other Instruments. 

Agreement which is not to be performed within the space of one 
year from the making thereof (k). 

Contract for the sale of any goods of the value of i£10 or 
upwards (Z). 

Bill of exchange, cheque, or promissory note, and acceptance of 
bill of exchange (w). 

Contract for loan of money to a person engaged or about to 
engage in any business when the rate of interest is to vary with the 
profits, or when the lender is to receive a share of the profits, and 
when the lender desires not to incur the liabilities of a partner (h). 

Special agreement made by a solicitor with his client for 
remuneration in contentious business (o), or in conveyancing and 
other non-contentious business (p), either by a gross sum or by 
commission or percentage, or by salary or otherwise. 

Special contract with a railway or canal company respecting the 
receiving, forwarding, or delivering of any animals, articles, goods 
or things (</). 

Special contract made with a pawnbroker in respect of a pledge 
where the loan exceeds 40s. (r). 

Agreement between master and seaman (.<?). 

Agreement between employer and ariificer for deducting from 
wages tho cost of medicine or medical atb.ndance, or fuel supplied 
to the artificer, or materials, tools, or implomoiits to be employed 
by tho artificer in his trade or occupation, if he is employed in 
mining, or any hay, corn, or other provender to bo consumed by 
any horse or other beast of burden emjdoyed by tho artificer in his 
trade and occupation ; or the rent of premises demised to the arti- 
ficer ; or the cost of victuals dressed or prepared under the roof of 
the employer, and there consumed by the artificer; or money 
advanced to the artificer for any such purposes {t). 

etc.) ; including an equity of redemption [Mw^serj v. Johnson (1847), 1 Ezch. 
2*11) ; Bee titles Landlord and Tenant ; Sm.e of Land. 

(/c) Statute of Frauds (29 Cur. 2, c. 8), s. 4; t.e., a contract tho perforniaiice 
of which is necessarily postponed more than one yoar {LniaUlte v. HiJtes & Co. 
(1908), 24 T. L. 11. 380, C. A.); bco title Conthact, Vol. VII., p. 86o. 

(?) Sale of Goods Act, 1898 (56 & 57 Viet. c. 71), b, 4 ; writing ia not necessary 
if the buyer accepts part of tho goods sold, and actually receives tho same, or 
gives something in earnest to bind the contract, or in part payment; sen Abbott & 
Co. V. Wohey, [1895] 2 Q. B. 97, lOu, U. A. ; and see title tiALK of Goods. 

(?«) Bills of Exchange Acst, 1882 (15 & 46 Vict. e. 61), es. 8, 17, 78, 88; see 
title Bills of Excuanob etc., Vol. JL, p. 462. 

(») Partnership Act, 1890 (53 & 64 Vict. c. 89), s. 2 (3) (d) ; see Pooley v. Driver 
(1876), 5 Oh. D. 468, and title PARTNERsurr. 

(o) Attorneys and Solicitors Act, 1870 (88 & 34 Vict. c. 28), s. 4 ; see title 
Solicitors. ' 

(p) Solicitors Remuneration Act, 1881 (44 & 45 Vict. c. 44), s. 8; see title 

Solicitors. * 

iq) Railway and Canal Traffic Act, 1854 (17 & 18 Vict. o. 31), b. 7 ; see title 
Railways and Canals. 

(r) Pawnbrokers Act, 1872 (35 ^ 36 Vict. o. 93), s. 24; and as to ordinary 
contracts of pawn, see ibid., s. 14, and title Pawnbrokers and Pledges. 

(«) Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), ss. 113—116; see title 
Shipping and Navigation. 

(0 Truck Act, 1831 (1 & 2 Will. 4, o. 37), s. 23 ; tee title Master and 
Servant. 
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Contract between employer and workman for deduction from 
wages of anjr fine ; or in respect of bad or negligent work, or injury 
to the materials or other property of the employer ; or for or in 
respect of the use or supplj^ of materials, tools, or machines, standing 
room, light, heat, or for or in respect of any other thing to be done 
or provided by the employer in relation to the work or labour of the 
workman (w). 

Memorandum (to be recorded with the county court registrar) of 
agreement fixing amount of compensation for injury to workman (a). 

Agreement for imyment of anj^ sum of money on accouTit of the 
earnings of a hackney carriage or metropolitan stage carriage in 
the metropolis made between the proprietor and tho driver or 
conductor (b). 

Agreement between the landlord and tenant of an agricultural 
holding for substituted compensation for improvements mentioned 
in Part HI. of the First Schedule to the Agricultural Holdings Act, 
190S(<‘). 

Agreement between landlord and tenant of an agricultural holding 
excluding s. ‘2*2 of tho Agricultural IFoldiuga Act, 1908, which makes 
a year’s notice to quit necessary in the case of 3'early tenancies (rf). 

Agreement to submit present or future differences to arbitration 
so as to obtain the benelit of the Arbitration Act, 1880 (c). 

Memorandum and articles of association of a company under tha 
Companies (Consolidation) Act, 1908 (/). 
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Sub-Sec i . 2. — . 1 oinimenf*^ 


753. Appointments (iro either appointmoiits of property. Appointment* 
appointments of persons to oflices or other positions, or ap- aL\‘to'o&i 
poiiitments of Irustces or agents. Appoin tin outs of property are 
frequently authorised to be made by iuHtrument under hand, as well 
as by deed or will ((/). An appointment of a trustee may usually 
be made in writing (h), but a vesting declaration of the trust property 


(«) Truck Act, 189G (69 & 60 Viet. c. 44), es. 1 — 3; tlio contract may also bo 
contained in a notice kept constantly visible or accessible. See title Masteu akd 
Servant. 

(a) Workmen’s Compensation Act, 1906 (6 Kdw. 7, c. 68), Schod. 11., para. 9 ; 
W’orkmen’s (.’orapensation Pules, 1907, r. 41 (as altered in 1909). 

1 6) London Hackney Carriages Act, 1843 (6 & 7 Viet. c. 86), s. 23. 
cj 8 Edw. 7, c. 28, s. 4 ; see 'title Aguicultuue, Vol. 1., p. 261. 
a) JbuJ., B. 22; see title Agbiculture, Vol. I., p. 241. , 

e) 62 & 53 Viot. c. 49, sa. 1, 27 ; soo title Arbitration, Vol. I., p. 141. 

/) 8 Edw. 7, c. 69, ss. 2, 10 ; though operating for some purposi-a as deeds, 
those documents are not deeds {lie Whitley Partners (ltt86>, 32 Ch. 1). 337, C. A.). 
There are also other documents relating to associations of persona which, either 
by statute or by the necessity of the case, must bo in writing,^ such as an 
instrument of dissolution of a building society (Building Societies Act, 1874 
(37 & 38 Viot. 0 . 42), s. 32) ; and in other respects the above list may be capable 
of extension. 

{g) See p. 417, note (A:), ante. 

{%) l^tee Act, 1893 (66 & 67 Yict. c. 63), s. 10 (1), but as to trustees 
appointed under the Trustees Appointment Acts, 1850 and 1890 (13 ft 14 Viet. 
0 . 28 ; 63 ft 64 Viot. c. 10), see p. 371, antef title Cbabities, Vol. IV., p. 262. 
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Djebds and Other Instruments. 


Sect. 8. 
For what 
Trans- 
actions an 
Instnunent 
under 
Hand is 
necessary. 

Declarations 
of trusts. 

Assignments. 


must he under seal (i). An appointment of an agent need no> in 
general be in writing, but sometimes this is expressly required (k). 
And the appointment of a proxy, in company and bankruptcy 
matters, must be in writing (1). 

Sub-Sectt. 3. — Trusts. 

754. All declarations or creations of trusts of lands, tenements, 
or hereditaments must be evidenced by writing (m). 

Sub-Seot. 4. — Assvjnmenh{n). 

755. All grants and assignments of any trust or confidence 
must be in writing ip). 

All mortgages and charges of real or personal property, if not 
by deed, must be in writing, unless arising by virtue of deposit of 
title deeds or delivery of chattels or documents of title (p). 

Transfers of sliares must be in writing under hand, unless a deed 
is required either by statute or by the articles of association of the 
company (q). 

A legal assignment of a legal chose in action must be in writing (r). 

A legal assignment of a patent must be under seal, but an assign- 
ment under hand will create an equitable interest («). 


(i) Seo p. 371, ante. 

\h) Coles y. l'recothtck (1801), 9 Ves. 234, 260 ; see title Agency, Vol. 1., p. 160. 
If the agent is appointoa to execute a deed, the appointment must be under seal 
(p. 363, ante). Jn certain cases an authority in writing is necessary to enable an 
•gent to sign an instrument (p. 430, pos<). 

f/) See as to companies, Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), 
Table A, clause 66, and title Companies, VoL V. ; as to bankrimtcy, Bankruptcy 
Buies, rr. 216, 246, and title BAiiKuuPTcy and Insolvency, Vol. II., p. 68. 

{m) Statute of Frauds (29 Car. 2, c. 3), s. 7. A trust can be declared of per- 
sonal estate without writing. See title Trusts and Trustees. 

{n) Under the Statute of Frauds (29 Car. 2, c. 3), ss. 1,^2 leases for three years 
and upwards must bo in writing ; but the Real Froperty Act, 1845 (8 & 9 Viet, 
c. 106), 8. 3, substituted tho requirement of a deed (p. 368, ante). 

(o) Statute of Frauds (29 Car. 2, c. 3), s. 9. This does not in practice dispense 
with tho necessity of a deed in the case of a voluntary assignment of an equitable 
estate in land arising under a trust, see pp. 375, 418, note (</), ante. 
Dispositions of equitable estates under the Fines and Recoveries Act, 1833 (3 & 
4 Will. 4, c. 74), must be by deed (p. 365, ante). The interest of a cestui que trust 
in personal estate must be assigned by ii^truraent in writing, though the trust 
can bo created by parol. 

(p) See titles Mortgage; Pawnbrokers and Fledges. These are 
securities arising by contract ; in addition there are liens arising at law, and 
therefore not dependent, on writing ; see title Lien. In Yorkshire priority for 
a charge <^ated oy deposit of deeds, or for a lion, can only bo acquired where 
there is a memorandum in writing which can be registered (Be Hohson, Battison 
▼. HbJfon, [1896] 2 Oh. 403). 

(q) Where the articles permit transfer by an instrument in writing, a deed is 
not necessary {Be Tahiti Cotton Co., Ex parte Sargent (1874), L. B. 17 Eq. 273); 
and an instrument under seal, which is void as such, may be effectual as an 
instrument in yriitbxg (Ortigosa v. Brown (1878), 47 L. J. fcH.) 168). As to com- 
|NUues snbjeht to the Companies Clauses Consolidation Act, 1846 (8 & 9 Viot. 
4L 16), see p. 372, ante, and title Companies, Vol. Y. 

(r) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6) ; and see title Ohoses m 
Action, Vol. FV., pp. 366, 371. An equitable assignment may be made by 
parol {ibid., p. 376), and see as to equitable assignments, ibid., p. 374. 

C«) Be Cassg^s Patents, [1892] 1 Ch. 104, 0. A., p. 364, anU; see Patents and 
peii^s Act, 1907 (7 Edw. 7, c. 29), s. 28^ ^4 title Patents and Inventxohs. 



Part II.— Instruments under Hand Onl^. 


m 


An assignment of copyright in a registered design must be in 
writing («). 

A trade mark can be assigned only in connection with the good- 
will of the business concerned) or with the goods for which it has 
been registered (&)) and the assignment must be in writing (c). 

Assignments of copyright in literary matter falling within the 
Copyright Act, 1842 (d), in engravings and prints («), and in 
paintings, drawings, and photographs (/), require to be in writing. 
The consent of the author of a dramatic work for the representation 
of the work must be in writing (g) ; as must the consent of the 
author of a musical composition to its performance {h). 

An assignment of a policy of life assurance (i) or marine insurance 
must be in writing (/c). 

Sub-Seot. 5 . — Adenowledgmenti . 

756. In order to be effective to prevent a right of action boing 
barred under a Statute of Limitation the following acknowledgments 
must be in writing 

An acknowledgment of title to land or to a rentcharge given to 
an owner out of possession {l\ or by a mortgagee in possession to 
the mortgagor {m ) ; an acknowledgment of the right to a sum of 

(а) See Patents and Designs Act, 1907 (7 Mdw. 7, o. 29), s. 62 ; coii^aro Jewitt 
V. Echhardt (1878), 8 Ch. J), 401; and see title Thabe Marks and Designs. 

(б) Trade Marks Act, 1905 (6 Edw. 7, o. 15), s. 22 ; see title Trade Marks 
AND Designs. 

(c) This seems to be implied in the nature of goodwill, and in the provision 
for registration {ibid., s. 38) ; but tboro is uo furtuor express provision os to tho 
mode of assignment. 

{d) This may be by separate instrument or by entry in tho register (Copy- 
right Act, 1842 (5 & 6 Viet. c. 45), s. 13). Tho Act applies to books, to musical 
compositions, and to dramatic pieces. The instiiimont need not be under seal 
{Leyland v. Stewart (1876), 4 Ch. D. 419). Tho assignee must be registered 
before ho can sue {Liverpool General Brokcra^ Aasociaftm v. Commercial Freaa 
Telegram Bureaux, [1897] 2 Q. B. 1), For tho distinction between a publishing 
agreement and an assignment of copyright, see Re Judt^a Musical Co/npoaitiona, 
[1906] 2 Ch. 695 ; and as to equitable ussigiiTnont of copyright iu literary matter 
not yet written, see Ward, Lock <& Co. v. Long, [1906] 2 Ch. 650, and title (COPY- 
RIGHT, Vol. VilT., p. 381. 

(e) Prints Copyiight Act, 1777 (17 Geo. 3, c. 57); and see title Copyright, 
Vol. VIIL, p. 200. 

(/) Fine Arts Copyi’ight Act, 1862 (25 & 26 Viet. c. 68), s. 3. Assignments 
of copyright in sculpture must bo by deed (Sculpture Copyright Act, 1814 (54 
Geo. ^0. 56), B. 4; see p. 372, ante, and title Copyright, Vol. VIII., p. 207). 

(a) Dramatic Oopyrignt Act, 1833 (3 & 4 Will. 4, c. 16), s. 2 ; Shepherd v. 
Cmqueat (1856), 17 C. B. 427 ; Eaton v. Luke (1888), 20 a B. D. 378, C. A. 

(A) Copyright Act, 1842 (5 & 0 Viet. o. 45), ss. 20, 21, extending the piyvision 
znentionm in note {g) to musical compositions ; see title Copyright, Vol. VIII., 

p. 182. 

(») Policies of Assurance Act, 1867 (30 & 31 Viet. c. Wl), a. 5 and Sched. ; see 
title iNsmiANCE. 

(fe) A marine policy may bo assigned by indorsement or in any other custo- 
malry manner (Marino Insui-ance Act, 1906 {Q IJdw. 7, c. 41), s. 50 (3); see 
0 . 16). The customary manner is in writing, ^e repealed statute, tho Policies 
of Assurance Act, 1868 (31 & 32 Viot. c. 86), which made the legal 

assignments of such policies possible, gave a form of assignment in the schedule* 
This has-not been repeated in the consolidating statute. 

(l) Beal ^operty Limitation Act, 1833 (3 & 4 Will. 4, o. 27), s. 14. 

(m) Beal Property Limitation Act, 1874 (37 & 38 Viet c. 67]^ ■» 7* 


BKOT. 8. 

Forwliat 
Trans- 
actions an 
Instminent 
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Acknowledg- 
ments of title 
or of debts. 
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Deeds and Other Instruments. 


Sbot. 8. 
For what 
Trans- 
actions an 
Instnunent 
under 
Hand is 
necessary. 

Releases and 
abandonment 
of rights. 


Notices In 
IV riling. 


money secured by any mortgage, judgment, or lien, or otherwise 
charged upon or payable out of any land or rentcharge (n) ; or to 
any legacy (o), or share of an intestate’s estate (p); or to arrears 
of rent, or of interest in respect of any such sum or legacy (q) ; or 
to a specialty (r) or simple contract debt («). 


Sub-Sect. 6.—lielea8a. 

767. A release of a right in general requires to be under seal Q), 
but a release under hand only will be effectual on equitable principles 
if made for valuable consideration (w). 

Where the business of one life assurance company is trans- 
ferred to another, an abandonment by a policy holder of the trans- 
ferring company of his claim against that company must be in 
writing (a). 

A renunciation by the holder of a bill of exchange of his rights 
against the acceptor, or against other parties to the bill, must be 
in writing, unless, in the case of the acceptor, the bill is delivered 
up to him (b). 

A disclaimer of leasehold or other onerous property by a trustee 
in bankruptcy must be in writing (c). 


Sub-Sect. 7. — Noiim, 

758. In numerous cases notices are required to be in writing, 
as, for instance, notice of an assignment of a chose in action given 
to the debtor or other person liable (d) ; of an assignment of a 


(n) Real Property Liiriitation Act, 1874 (37 & 38 Viet. c. o7), s. 8. Whei'e the 
sum is also socurod by covenant this section applies both to the remedy against 
the land and to the remedy on the covenant (tiuiton v. Hutton (1882), 22 Ch. D. 
611, C. A.). 

(o) JfttU, P. 8. 

Ip) Law of ProperW Amendment Act, 1860 (23 & 24 Viet o. 38), 13. 

Ig) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27). s. 42. 

(r) Civil Procedure Act, 1833 (3 & 4 Will. 4, o. 42), s. 6. 

(a) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14), s. 1 ; and see as 
to acknowled^eut in all these coS' S, title Limitation of Acttoxs. 

(t) See p. 363, a7ife. 

(u) See Taylur v. Manners (1865), 1 Ch. App.. 48; but though the relea.«io 
should be in writing;, this is not essential {Steeds v. Steeds (1889), 22 Q. D. D. 
637 ; Yeomans v. Williams (1865), L. R. 1 Eq. 181 ; and see p. 363, ante). 

(a) t-ife Assurance Companies Act, 1872 (35 & 36 Viet. c. 41), s. 7. 

(b) Bills of Exchange Act, 1882 (45 & 46 Viet. c. 61), s. 62. Delivery to the 
executors of the acceptor would apparently be sufficient, but not to his devisee 
{Edwards v. WaJterSf [18f 6] 2 Ch, 157, 172, C. A.) ; see title Bills of Exouanob 
ETC., Vol. IL, pp. 651, 656. 

. (c) Bankruptcy Act, 1883(46 & 47 Viet. o. 62), s. 65; see title Bankbuptcy 
AND Insolvenoy, Vol. IL, p. 192, ante. 

{(i) Judicature Act, 1873 (36 & 37 Viet, c. 66), s. 25 (6). But this is only 
necessary to complete the legal title to the chose m action. Notice is not neces* 
sa^ to complete the equitable title arising under an assignment for value; 
it is only necessary to prevent a 8ub8e(;[uent assignee from gaining priority, and 
for this puipoBO it need not be in writing (see title Chose in AcfiiON, Yu. IV., 
379, 38l}» 
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policy of life assurance (e); notice served under s. 14 of the Sbot. a. 
Conveyancing and Law of Property Act, 1881, of breach of cove* .For what 
nant preparatory to re-entry, and other notices under the same Trans- 
statute ( f) ; notice by the tenant for life to trustees of intention to actions an 
sell under the Settled Land Act, 1882 (p) ; notice to treat under the 
Lands Clauses (Consolidation) Act, 1846 (h ) ; notice to quit under 
the Landlord and Tenant (Ireland) Act, 1870 (i); notice of dis- necessary, 
tress before sale of the goods distrained (k ) ; notice to make 
tenant holding over liable for double rent (1), or preparatory to 
recovery of possession of a small tenement before jiistices(wi) j 
notice by the tenant under the Agricultural Holdings Act, 1908, of 
intention to execute improvements mentioned in Part II. of the 
First Schedule to the Act (n), notice under the same Act by a 
mortgagee of his intention to deprive the occupier of possession (o), 
and notice by the tenant of his intention to remove a fixiure or 
building (p) ; notice of removal of a pauper with statement of 
grounds of removal (q) ,* and notice of objection to a claim to a 
parliamentary vote (r). 

Sub-Sect. 8 . — MtsceUancout ImirumentB. * 

759. Matters required to be in writing include also the follow- N<*prescnta- 
ing(<i): — A representation or assurance made or given concerning clu4c^ter° 
the character, credit, or dealings of any person to the intent that demand, ’ 
ne may obtain credit, money, or goods (6) ; a demand of payment cogent eto. 
of a debt so as to make interest run (c) ; declaration of an under- 


(e) Tolicies of Assurauco Act, 1867 (30 & 31 Vict. c. Ill), s. 3; t.eo title 
Insuuanoe. 

(/) Conveyancing and Law of Property Act, 1881 (41 & 4^^ ict. c. 41), Ba. 14, 
67 (1); see titles Landloed and Tenant; Real Proi’EUIY and Ciiattkls 
Peal. 

(v) 45 & 46 Vict. c. 38, s. 45 ; see title Seitlements. 

(/i) 8 & 9 Vict. c. IS, B. 18 ; and as to notices not requiring to bo iinclor seal 
though given by a coinpany, see Companies OJausos Cou,><ohdutioii Ai-t, 1845 
(8 & 9 vict. c. 16), 8. 139; Companies (Consolidation) Act, 1908 (8 Eilw. 7, 
c. 69), 8. 77 ; imd title Companies, Vol. V. 

(»:) 33 & 34 Vict. c. 46, 8, 68. 

{k) 2 Will. & Mar. 6e.ss. 1, c. 5, 3. 1; Wthony. Nightingale (1846), 8 Q. B. 1034; 
see title Distre.ss. 

[l) Landlord and Tenant Act, 1730 (4 Geo. 2, c. 28), s. 1 ; seo title Landlord 
AND Tenant. 

(m) Small Tenements Recovery Act, 1838 (1 & 2 Vict c. 74), b. 1 ; and as to 
deBOiied premises, see Distress for Rent Act, 1737 (11 Geo. 2, c. 19), s. 16, and 
title LANDIiORD AND TENANT. 

(») 8 Edw. 7, c. 28, s. 3 ; drainage is the only matter in Part II. of thi-s Act ; 
see title Agriculture, Vol. I., p. 261. • 

(o) Ibid., s. 12 ; see title Agriculture, VoL I., p. 263. 

( p) Ibid., B. 21 ; see title Agriculture, Vol. I., p. 27<b 

(q) Poor Law Amendment Act, 1834 (4 & 6 WiU. 4, c. 76), ss. 79, 81 ; Poor 
Law Procedure Act, 1848 (11 & 12 Vict. c. 31), ss. 2, 9; seo title Poor Law. 

(r) Parliamentary Voters Registration Act, 1843 (6 & 7 Vict. c. 18), s. 7 ; see 
title Eleotions. 

(a) This list must not be taken to be exhaustive; the requirement of writing 
is very general, and, appt from statute, convenience requires that most matters 
should put into writing. 

(b) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. li\ s. 6. 

(cj OivR I^oedure Act, 1833 (3 & 4 WiU. 4, c. 42), s. 28. 
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SSOT. 8. 

For what 
Trans- 
aotions an 
Instrument 
under 
Hand is 
necessary. 


Form and 
contents. 


tenant or lodger to prevent distress upon his goods (d) ; consent of 
a beneficiary to a breach of trust so as to entitle the trustee to 
indemnity against him (e) ; consent or agreement so as to prevent 
the acquisition of easements (/) ; consent by the landlord of an 
agricultural holding to the making by the tenant of an improvement 
in Fart I. of the First Schedule to the Agricultural Holdings Act, 
1908 (y), or consent by the landlord to payment of compensation by 
the incoming to the outgoing tenant, so as to entitle the incoming 
tenant to compensation as though the holding had been con- 
tinuous (h). Moreover, settlements and other instruments fre- 
quently require a consent to be given in writing, such as a con- 
sent by the tenant for life to a sale, to an advance to a child, or 
to an investment. 

Sect. 4. — Form of Instrument under Hand, 

760 . The term ** instrument in writing ” is used to include not 
only instruments actually written, but all other instruments in 
which words are permanently represented in visible form, whether 
by printing, lithography, or otherwise, or partly in one way and 
partly in another (i). The writing may be in ink or pencil, or 
otherwise (/c). And the form in which the instrument is expressed 
is in general immaterial, provided that the intention of the author 
can be collected from it(0) and that it contains all statutory 
particulars required to be inserted. Thus, a memorandum of a 
contract to satisfy the Statute of Frauds may be contained in ^ a 
letter or series of letters ( 771 ), in an invoice (n), in an affidavit ( 0 ), in 
a telegram, taken with the written instructions for the telegram 
signed by the sender (p), or in the minutes of a board meeting (q). 


(tZ) Law of JJiatross Aineudmout Act, 190S (8 Edw. 7, c. 63), a. 1 ; see title 
]0X8Tll£6S 

(e) Trustee Act, 1893 (6G & 67 Viet. c. 63), a. 45. Whore the benefioiaiy 
instigates or requests the broach of tnist, writing is not necessary {Griffith v, 
JIughis, n892] 3 Ch. 106 ; lie Somerset^ Somerset v. Fonlett {Earl), [1894] 1 Oh. 
231, 0. A.) ; see title TinjsTS and Tiiubtees, 

(/) Prescription Act, 1832 (2 & 3 Will. 4, c. 71), as. 1 — 3, sec JieioUy v. 
Adcinson (1879), 13 Ch. D. 283, 0. A., and title Easements and Peoeits i 
PllENDRE. 

f S Edw. 7, c. 28. s. 2 ; ^ee title Aqkicultuhe, Vol. I., p. 201. 

Ibid., a. 7; see title AoKicui/ruJiE, Vol. I., p. 202. 

De7ich V. l)cnch (1877), 2 P. D. 60 (will partly lithographed, partly 
written) ; see Intoi'pretation Act, 1889 (.52 & 53 Viet. c. 63), a. 20, and p. 379, 
jiote ^), ante. 

{k) Qeary v. Physic (1826), 5 B. dt 0. 234 (indoraement of promissory note in 
pencil). 

(Z) Jirodrick y. BretoK (1856), 1 K. & J. 328. 

(711) JItissey v. Ilorne-Payue (1879), 4 App. Gas. 311. But for this purpose 
the documents must be connected by internal evidence {Ridyway y. Wharton 
(1867), 6 H. L. Gas. 238) ; or must be associated physically, os a letter and its 
envelope {Pearce v. Gardner, [1897] 1 Q. B. 688, 0. A.). ^ title CoNmior, 

Vol. VII., p. 367. 

(n) Schneider v. Norris (1814), 2 M. & S. 286. 

( 0 ) Barhworth y. Young (1856), 4 Drew. 1. 

If) Godwin v. Francifl (1870)', L. E. 5 0. P. 296. 

{^) Jones y. ViUofia Ofttidfig Do<x Co. (1877), 2 Q. B. D. 314, 0 . A; l^mflarfy, 
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A bill of exchange may be in any words provided it corresponds 
to the statutory definition (r). And generally, when a contract or 
other matter is required to be in writing, the form is immaterial 
provided the document contains the particulars of the transaction. 
Thus, a contract or memorandum in writing under the Statute of 
Frauds (s) or the Sale of Goods Act, 1893 (t), must state the parties, 
either by name or by sufficient descriptive reference (m), the subject- 
matter of the contract (r), the consideration (a), and the nature of the 
transaction, that is, whether sale, lease or otherwise, with such 
additional particulars as will enable the nature of the contract to 
be ascertained with certainty (&), such as, in the case of an agree- 
ment for a lease, the commencement (c) and length of the term (d ) ; 
and a memorandum must refer to the contract in such a manner 
as to show the intention of the party who signs to be bound by 



an acknowledgment of title to land or money charged on land, or of a specialty 
debt, may bo contained in a letter (Sfanafield v. JJobaon (1852), 16 lieav. 236 ; 3 
De G. M. & G. 620, 0. A^, a statement filed in bankruptcy (liarrett v, 
Birmingham (1842), 4 I. Eq. K. 537), a petition for sale admitting an incum. 
brance (^e West (1879), 3 L. R. Ir. 77), or other informal document. An 
acknowledgment of a simple contract debt must be contained in such an 
instiTiment— for example a letter— as allows of the implication of a promise to 
nay {Tanner v. Smart (1827), 6 B. & C. 603). As to the particulars which may 
be supplied by parol evidence, see title Limitation oi? Actions. 

(r) Mils of Exchange Act, 1882 (45 & 46 Vici. c. 61), s, 3; Ellison y, 
Gollingridge (1850), 9 C. B. 670. See title Bills op Exchange etc., Vol. 11., 

р. 466. 

(«) 29 Car. 2, o. 3. 

(<) 66 & 67 Viot. 0 . 71. 

(w) Warner v. WUhngUm (1856), 3 Drew. 523, 530; Bossiter v. Miller (1878), 
3 App. Cas. 1124. See title Contiuct, Vol. JL, p. 372. 

(v) Shardloiv v. Ootterell (1881), 20 Ch. D. 90; Tlant v. Bourne, [1897] 2 Uh. 

2 si. 

(a) Wain v. Warlters (1804), 5 East, 10; 1 Smith, L. G, 11th ed., 323; 
Baumann y, James (1868), 3 Ch. App. 608. But in the case of a promise “to 
answer for the debt, default, or miscarriage of another person ” the considera. 
tion need not bo stated in the written memorandum (Mcicantile Law Amend- 
ment Act, 1846 (19 & 20 Viet. c. 97), s. 3); see Morrell v. CWun (1877), 7 
Oh. D. 151, C. A. 

(M See Qox y. Middldon (1854), 2 Drew. 209; Dolling y, Evans (1867), 30 
L. J. (cH.) 474. 

(c) Blore v. Sutton (1817), 3 Mer. 237 ; Re Lander and Bagievas Contract, 
[1892] 3 Ch. 41. 

(d) Clinan y. Coohe (1602), 1 Sch. & Lef. 22 ; Bayley y. Fitzmaurice (1857), 8 
B. & B. 664, Ex. Ch. 

(«) Warner y. WilUngton (1856), 3 Drew. 523. Occ.'isionally Gie statute 
requiring an instrument to oe in writing makes a reference to its form or 
oontente ; thus the assignment of copyright under the Bine Ai’ts Copyright Act, 
1802 (25 & 20 Viet. o. 68), s. 3, must lie by “ note or memorandum in writing ” ; 
a notice of assignment under the Folides of Assurance Act, 1867 (30 & 31 Viot. 

с. 144), a. ^mustgiye the date and purport of the asi^ment; a notice to 
trustees and their solicitor of the tenant for life’s intention to sell etc. under the 
Settled Land Act, 1882 (45 & 46 Viot. o. 38), s. 45, must be by registered letter ; a 
notice or other document issued by a company must contom its name in legible 
ohareoters (Companies (Consolidation) Act. 1908 (8 Edw. 7, o. 09), s. 83 (1)). 
And as to the contents of a policy of marine insurance, see Marine Insurance 
Act, 1906 (6 Edw. 7, c. 41), s. 23 ; as to an instrument of dissolution of a build- 
ing society, Building Societies Act, 1874 (37 . & 38 Viot. c. 42), s. 82 ; uqA title 
BTTtLDZNG SoOiBTiBS^ Yol. III., p. 892. But in general the form is merely eon- 
ditiontd by the requirement that the instrument diall he in wnting and signed* 


SaoT. 4. 
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Sect. 5. — Execution of Instrument under Hand. 

761. An agreement; in writing must be signed either by all the 
parties, or by the party to be charged therewith, in such a manner 
as to authenticate it(/). Under the Statute of Frauds and the 
Sale of Goods Act, 1893 (</), it is sufficient that the writing shall be 
signed by the party to bo charged therewith, and various statutes 
which require a contract to ho in writing refer only to signature by 
one party (h). Other Htatiites require the writing to be signed by 
both or all the parties (i). Where a statute simply require* an 
agreement to be in writing, without expressly referring to signature, 
it may be sufficient if the agreement is signed by the party to be 
charg(3d therewith (A). In other documents the signature must be 
by the party whoso intention gives effect to it ; in an appointment, 
by the appointor ; in the creation of a trust, the settlor ; in an 
assignment, the assignor ; in an aclmowledgment, the person who 
malies the acknowledg oent ; in a notice or demand, the person 
giving the notice or making the demand (/). In general, attestation 

(/) It was fiuggepled iu Ilnvter v. Vatkn (1810), 7 M. & W. 322, that 
flipfiiatiire was not ncco?saiy iu a wtatutorv inBlJUinoni- .a bill of sale of a ship 
under tlio old Merchant Shiiqiiii}? Act (3 & ^1 Will. 4, c. ob), s. 31 — uulesa 
exproBsly required ; hut outh«>nti< ?ition hy biguatmu is practically cssontial to a 
docninoiit under hand, and is usually oasontial to give it log<xl effect. 

((f) Statute of Frauds (21) (Jar. 2, c. 3). s. 4; Sale of Goods Act, 1803 (66 & 67 
Viet. c. 71), a. 1. 8co title Goxthact, Vol. Vll., p. 376. So an agreonient for 
Bpocial remuneration iirnlor the Solicitoia Thuiuinoratiou Act, 1881 (44 & 45 
Viet, c. 44), B. 8, TTuist ho signed by the pouson to bo bound thiroby (Re Frape, 
Fx parte Perrelt, ('1803] 2 Gli. 284, G. A ). A conaeiit or agroement in wiiting 
under thorreHcrqdioii Act, 1832 (2 &3 Will. 4, c. 71), issullicionily Bigned by the 
ownerof the dominant lenemoiit(/^«t;/c7/ v. ..■l<At/>s«n(lS79), 1.3 Cli. I). 283, 0. A.). 

(ft) Railway and Canal TinlKc Act, 1864 (17 & 18 Viet. c. 31), s. 7 (the 
consignor or person dohvoring goods for carnage) ; Truck Act, 1831 (1 & 2 
Will. 4, c. 37), 8. 23 (the artiticer) ; Tiiick Act, ISUO (59 & 60 Viet. c. 44), 
SB, 1, 2, 3 (the workman); London lEackney (^airiages Act, 1843 (6 & 7 Viet, 
c. 8(3), 8. 2.3 (the driver or conductor), A marine inBuranco policy must be 
Bigned by or on behalf of the insurer (Marine lusurauco Act, 1906 (6 Edw. 7, 
c. 41), 8. 24). 

(i) A contract to lend monoy iu cousidoratiou of the receipt of a share of 
jn-onts, without incurring parlnorshix) liabilities, must be signed by o’l the 
])iirties (Partnership Act, 1890 (63 & 64 Viet c. 39), s. 2 (3) (d)). A special 
contract with n pawnbroker is made by doliverv of a special contract x>awn. 
ticket, signed by the pawnbrob r, and a duplicate signed by the pawnor 
(Pawnbrokers Act, 1872 (3.6 & 36 Viet. c. 93), s. 21) ; a Beainan’.s agreement must 
ho signed by the master before the seaman signs (Merchant Shipping Act, 1894 
(67 & 68 Viet. c. 60), s. 114). 

(k) f)puiic>Ti8 on this point vary. In oases on the Attorneys and Solicitors 
Act, ^870 (33 & 34 Vict. c. 28)', s. 4, it has been said that the agreonient in 
writing for special remunoration must be signed by both parties (Jie Ferns, 
JEx parte Munro (18761, 1 Q, B. L. 724 ; Poniifex v. Farnham (1892), 41 W. B. 
238) : but ou the aua]pgy of the Statute of Frauds it has beeu decided that 
signature by the client is suRiciont (Re Thompson, Ex parte Baylis, [1894] 1 
a B. 462; Jfo Jones, [1895] 2 Oh. 719; [1896] 1 (Jh. 222, 0. Bake v. 
French, [1007] 2 Ch. 215). A submission to arbitration under the Arbitration 
Act, 1889 (52 & 63 Vict. o. 49), ss. 1, 27, must, it seems, be signed by both 
parties (Caerleon Tinplate Co. v. Hughes (1891), 60 L. J. (q. b.) 640) ; see title 
Arbitratiow, Vol. I., p. 441, note (n). 

(l) In some cases the signature is prescribed by statute. An instrument 
creating a trust must be signod by the party entitled to declare the trust 
(Statute of Fkauds (29 Car. 2, o. 3), a. 7 ; see Dye ▼. Dye ,1884), 13 Q. fi. Z). 
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is not required for an instrument under hand, but in some cases it 
is rendered necessary by statute (?n). The place and manner of 
signature are immaterial, provided that the signature is inserted 
in such a manner as to authenticate the document {n), and that it 
can be identified as representing the name of the party (o). 

Although a contract has been signed in such a form as to appear 
unconditional, parol evidence may be adduced to show that it was 
nut intended to take effect until the performance of a condition 
precedent (p). 

762. In general, where a contract or other document is required 
to be in writing, a signature by an agent on behalf of the party to 
be bound is sufficient (< 7 ), and it is not necessary that the agent 

1 17, 0. A.); a grant or assignment of a trust, by the party granting (ibid., s. 9 ) ; 
an assignment (jf n chose in action, by tlio Assignor (Judicatuie Act, 1873 (36 & 37 
Vict. 0 . 66), s. 2.) (6) ) ; an assignment of copyright m .a print or engraving ( I'rints 
Oopyright Act, 1777 (17 Geo. 3, c. 57) j, or in paintings, drawings, and photographs 
(Vine Arts Cop 3 Tight Act, 1862 (25 & 26 Vict. c. 68), s. 3), by the proprieW ; a 
licence to perform a dramatic piece or musical composition, by the author or 
proprietor (Dramatic Copyright Act, 1833 (3 & 4 Wili. 4, c. 16), s. 2; Copyright 
Aft, 1842 (5 & 6 Yict. c. 45), ss. 20, 21). A statoment of the grounds of removal 
of a pauper under the Pool Law Amendment Act, 1834 (4 & 5 Will. 4, c. 76), 
8. 79, must be under the haiulH of the overseers or guardians. An objection to 
a parliamentary voter under the Parliamentaiy Voters Engistr.ition Act, 1843 
(6 & 7 Vict. 0 , 18), a. 7, must bo signed by the person objecting. 

(m) Thus, an agreoineiit under tho London Hackney Carriages Act, 1843 
(6 & 7 Vict. 0 . 86), 8. 23, must bo signed by tho driver in the presence of a 
witness; assignments under tho Ihiuts Oopyright Act, 1777 (17 Geo. 3, c. 67), 
must be attesteil by two witnesses ; an assignment of a policy of life lusurauco 
must bo attested (Policies of Assurance Act, 1867 (30 & 31 Vict. c. 144), 
fcischcdulo); and trausfeis of slmros, although under hand only, are usually 
attested. 

(n) Johnson v. Do<I<json (1837), 2 M. & W. 653. Thus, where an instrument 
is in the handwriting of tho party to be charged, it is suffioieut if his name 
is inserted at the commencoiaont (Ogilvie v. Fofjamhe (1817), 3 Mcr. 63, 62 ; 
Propert y. Parker (1830), I Euss. & M, 625; Lobby. Stanley (1844), 6 Q. R 
674; Holmes v. Mackrell (1858), 3 C. B. (N. s.) 789); compare Godwin v, 
Fnmeu (1870), L. E. 5 C. P. 295 (name at head of telegram)^; Schneider v. 
Morris (1814), 2 M. & S. 286 ; Sari y. Dcmdillon (1856), 1 0. B. (w. 8.) 188 
(entry of names of sellers and buyers in oidcr book); JJurrell y Evans (1862), 

1 H. & 0. 174, Ex. Oh. Tho name of a person signing as witness may 
authenticate the instrument if he cannot be a witness (Coles v. Trecothiek (1804), 

9 Vos. 234, 251 ; liarkworth v. Young (1856), 4 Drew. 114); coinjiare Qosbell v. 
Archer (1835), 2 Ad. & El. 600. And a signature may authenticate a memo, 
randum added afterwards (/i/nckv. Gomperte (1852), 7 Ezch.862). But a signature 
not introduced so as to authenticate the entire instrument will not suffice (Caton 
V. CaUm (1867), L. R. 2 H. L. 127 ; Stokes v. Moerre (1786), 1 Cox, Eq. Cas. 219). 
See title Contraot, Vol. Vn., p. .375. 

(o) Signature in pencil is sufiiciont (Schneider ▼. Norris (1814), 2 M. « S. 
286), and by initials (St. John (Lord) v. Houghton (1838), 9 Sim. 219), or by 
a mark (Bakrr v. Dening (1838), 8 Ad. & EL 94); but |s to an acknowlodg* 
ment, see He Clendinning (l859), 9 I. Ch. E. 284. Where a party holds the 
pen and another traces his name, it is his signature (Harrison y. Elvin (1842)^ 

3 Q. B. 117 ; Hdshaw v. Langley (1841), 11 L. J. (cii.) 17). 

(») WaUis V. Litm (1861), 11 0. B. (n. 8.) 369, at p. 375 ; FatUey. HomU 
brook, [18971 1 Ch. 26 ; see Furness v. Meek (1857), 27 L. J. (EX.) 34. See title 
Comtraoi, Vol. VII., p. 627 ; and pp. 387 — 390, ante. 

(q) He Whitley Partners (1886), 32 Ch. D. 337, 0. A.; Morton ▼. Copeland. 
G855), 16 0. B. 517 (consent for representation of dramatic piece tmder the 
Dnmatio Copyright Act, 1833 (3 & 4 Wili. 4, o. 16), s. 2). A submission to 
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Deeds and Other Instruments. 


Scot.b. should be appointed in writing (r). In some cases, howe/er, a 

Ezeeatlon statute requires that the signature should be that of the party 
of himself, and then an agent cannot sign for him(«);^ in others, 
signature by an agent is expressly allowed (t), and occasionally with 
nna er H and. jjJjq requirement that he shall be authorised in writing ( m). An agent 
can either sign the name of his principal or his own name, but in 
the latter case the fact of the agency should appear on the document, 
or he will be liable as a principal (a), 

arbitration may be signed by agents (see title Arbitra.tiow, Vol. L, p. Wl) ; 
and BO apparently may an instrument of dissolution of a building society, 
wbicb requires the consent of a specified majority of the members testified 
“by their signatures” (Building Societies Act, 1874 (37 & 38 Viet. c. 42), s. 32; 
Dennison v. Jeffs^ [18961 1 Oh. 611) ; see title Building Societies, Vol. III., 
p. 392). 

(r) See title Agency, Vol. L, pp. l.'iO, 166. 

(a) Personal signature is necessary when a statute requires that the instru* 
mont shall be signed by particular party, without adding “or his agent” ; 
such as contracts with seamen under the Merchant Shipping Act, 1894 (67 & 58 
Viet. c. 60), s. 114 ; with artificera or workmen under ^e Truck Acts, 1831 and 
1896 (1 & 2 Will. 4, c. 37, s. 23 ; 69 & 60 Viet. c. 44, ss. 1—3) ; with a driver 
or conductor under the London Ilackney Carriages Act, 1843 (6 & 7 Viet. c. 86), 
s. 23. A repr<?8entation ns to character must be signed by the “party to be 
chfirged therewith ” (Statute of Frauds Amendnient Act, 1828 (9 Geo. 4, c. 14) ), 
and this requires personal signature (Swift v. Jewshnry (1874), L. B. 9 Q. B, 
301 ; Hirst v. West Hiding Union Hanking Cb., [1901] 2 K. B. 660, 0. A.). 
An acknowledgment of title to land given by a person in poe8e.ssion to the 
owner (Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27 h s. 14), or by 
a mortgagee in possession to the mortgagor (Beal Property Limitation Act, 
1874 (37 & 38 Viet. o. 67, e. 7), must be given by the ixirson in possession or 
mortgagee personally (Ley v. Hder M8o8), 3 H. & N, 101), And a disclaimer 
by a trustee in bankruptcy under the Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), 
B. 65, must be signed by him personally (Wilson v. Willani (1880), 6 Ex. D. 156). 
Sometimes the requirement of personal signature is made clearer by enacting 
that the party must sign with his own hand (Prints Copyright Act, 1777 (17 
Geo. 3, c. 67) ; so “ his own consent in writing,” which is necessary^ for tho 
joinder of a plaintifl under B. S. 0., Ord. 16, r. 11, requires actual signature 
Dy the party (/'Vtc/fer v. Van Orutten, [1896J 2 Ch. 649, 0. A.). 

(t) Under the Statute of Frauds (29 Car. 2, c. 3), s. 4, and the Sale of Goode 
Act, 1893 (66 & 67 Viot. o. 71), s. 4, the signature may be by an a^nt 
*' lawfully authorised ” ; and an agent may sign under the Partnership Act, 
1890 (63 & 54 Viet. o. 39), s. 2 (3) (d) ; the Sobcitors Bemuneration Act, 1881 
(44 & 46 Viot. 0 . 44), s. 8 ; and the Marine Insurance Act, 1906 (6 Edw. 7, o. 41), 
a. 24. All acknowledgments under the Btetutes of Limitation (except those 
mentioned in note (a), svpra) may be signed by an agent — namely, Beal 
Property Limitation Act, 1874 (37 & 38 Vict. c. 67), s. 8 (money charged on 
land, judgment, legacy) ; Law of Property Amendment Act, 1860 (23 & 24 Vict. 
o. 38), s. 13 (intestates* estates) ; Beal Property Limitation Act, 1833 (3 & 4 
Will. 4,. 0 . 27), 8. 42 (arrears of rent or interest) ; Civil Procedure Act, 1833 
(3 &4 Will. 4, c. 42), 8. 6 (specialty debts) ; Mercantile Law Amondment Act, 
1860 (19 & 20 Vict. c. 97), s. 13 (simple contract debts). An abandonment of a 
claim by a bfe policy-holder against an amalgamated company may be s^ed 
by an agent (Life Assurance Companies Act, 1872 (36 & 36 Vict. o. 41), s. 7). 

(u) This is so under ss. 1 and 3 of the Statute of Frauds (29 Oar. 2, o. 3) 

. (interests in land) ; and wder the Fine Arts' Copyright Act, 1862 (26 A 26 Viot 

o. 68), 8. 3, an amnt to sign a “note or memorandum in writing’* of an, assign- 
ment of copyright must be appointed for the purpose in wriring. 

(a) See title Aqbnot, Vol. I., pp. 219 — 221. In general, since aa agent 
eannot delegate bis authority, his personal signature is required. Henoe, an 
auotioneer’B clerk cannot sign on behalf of a purchaser (Beu y. BatlSf [18971 1 
Oh. 668). But d^egation of the act of signing toa elfrk may be permit^ 
hj the ordiDary oourseof business {Johnson y. Oamton fl869), L. B. 4 Ea^ 
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763. Any contract which, if made between private persons, 
woald be required to be in writing, signed by the parties to be 
charged therewith, may be made on behalf of a company subject to 
the Companies (Consolidation) Act, 1908 (6), in writing signed by 
any person acting under its authority, express or implied. Any 
document or proceeding requiring authentication by a company 
may be signed by a director, secretary, or other authorised oihcer 
of the company, and need not be under its common seal (c). 

Sec^. 6 . — Alteration and Cancellation of Instrument under Hand, 

764. A writing which is intended to be under hand only can be 
altered by erasure, or interlineation, or otherwise, before it is signed, 
but it lies upon the party who puts the instrument in suit to 
explain the alteration and show when it was made (d), 

765. An alteration in a material part of an instrument under 
hand made by, or with the consent of, one party thereto, but 
without the consent of the other party, makes the instrument void 
to this extent, that the party responsible for the alteration cannot 
enforce the instrument against a party not responsible. But thb 
latter party can enforce it against the former, if he can prove the 
original form of the instrument ; and whore the instrument operates 
as a conveyance, the alteration will not prejudice it in this 
respect (e). 

107) ; see Brown y. Tomhe, [1801] 1 Q. B. 253 (notice of claim to parliamentary 
vote). 

(6) 8 Edw. 7, c. GO, s. 76 (1) (ii.); see s. 77 as to making, indorsomont, and 
acceptance of bills of exchange and promissory notes ; these acts may be done 
in the name of, or by or on behalf or on account of, the company by any person 
acting under its authority; see titles Bills op ExonANUB etc., YoL 11., 
p. 492 ; Companies, Vol. V. 

(c) Ibid,, s. 117. 

(a) The presumption that altoraiions ore made before the execution of the 
instrument, which arises in the case of a deed (see P* ^11> ante)^ does not apply to 
an instrument under hand, although the reason for the presumption, namely, 
that the instrument cannot be altered, after it is executed, without fraud or 
wi'ong, and that the presumption is against fraud or wrong (/^oe d. Tatum v, 
Caiomore (1851), 16 Q. B. 745 ; and see p. 411, ante), seems to exist equally in 
each case. But in the case of other instruments than deeds, the principle has 
prevailed that it lies on the pai-ty who seeks to enforce an altered instrument 
to prove the circumstances under which the alteration took place {Htnman v. 
Dimn$on (1828), 5 Bing. 183 ; Knight y. Clemente (18.78), 8 Ad. & El. 215 ; 
Oam’as v. Tattersall (1841), 2 Man. & G. 890; Chffw'd v. Parker (1841), 
2 Man. & G. 909 ; I)oe d. Tatum y. Catoniore, mjena, p. 746). If, however, the 
obligation to be enforced does not arise under the altered instrument, hut the 
instrument is introduced merely to explain the obligation, and the altorftion 
does not affect its use for this purpose, no exp^Ianation of the alteration need 
be given {Falmouth {Earl)v. RoberU (1842), 9 M. & W. 469; Sutchine y. Scott 
(1837), 2 M. & W. 809). See also title Contract, Vol. \tL, p. 424. 

(e) The effect of on iteration of an instrument in writing is the same as in 
the case of deeds. The principle established by Pimfs Case (1614), 11 Co. Bep. 
26 b, for deeds was applied to bills of exchange by Master y. Miller (1791). 4 
Term Bep. 320 ; (1793) 2 Hy. Bl. 140, Ex. Ch. ; 1 Smith, L. 0., 11th ed., p. 767 ; 
see Burchfield v. Moore (1854), 3 E. & B. 683 ; Gardner y. Wedsh (1855), 5 E. & B. 
83, 90 ; and the principle was subsequently extended to other instruments, such 
asoouffht and sood notes {Powell v. Diwtt (1812), 15 East, 29 ; Mdllett y. Wacher^ 
baii& fl847), 5 0. B. 181) ; guarantees {Vavidson y. Co<mr (1843), U if. 

778, 795 ; (1844) 13 M. ft w. 343, Ex. Oh. ; Bank of Hindostani China and 
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An alteration made while the instrument is in the custody of 
one party, although not made with his knowledge or consent, has 
the same effect in avoiding the instrument as if made by him, on 
the principle that he who has the custody of an instrument made 
for his benefit is bound to preserve it in its original state (/). But 
it is doubtful whether this rule applies when the alteration is made 
against the will and in fraud of the party having the custody (ff ) ; 
and an alteration made by a stranger, when the instrument is in 
the custody of neither party, does not affect the document, if its 
original state can be proved (h). * 

To avoid the instrument the alteration must be intentional; if 
it is due to accident or to mistake it will not prejudice the party 
responsible for the custody of the instrument (i). But an intentional 
alteration made under a mistake as to the legal effect of the 
instrument avoids it (A:). 

766. An alteration in an instrument under hand made with the 
consent of all parties does not avoid it, and it takes effect as 
altered (1) ; but unless the alteration is merely the correction of a 


Japan v. fimith (1867), 30 L. J. (o. P.) 241} chartoi parties {Crorlcewit v. 
Fletcher (1857), 1 II. & N. 893) ; building coutruot^ (Paflinnon v. Lnclcley (1875), 
L. R. 10 Excli. 330) ; Dank of England notes {SnJJell v. Panic of Kvyhmd (1882), 
9 (i. IJ. J). 555, (.’. A.); reception order in lunacy {Lowe v. Fox (1887), 
12 App. Cas. 200). The rules on the subject have already been stated (see 
pp. 411 et aeg., ante), and they aro repeated hero in abbreviated form, with such 
uuthoi ities as ai o specially applicable to instruments under hand. The rules with 
regard to alteration of a bill of exchange are now contained in the Bills of 
Exchange Act, 1882 (45 &4({ Viet. c. 61), s 64 (1) ; see title Bills or FlxcnANOB 
BTC., Vol. I., p. 552. As to what alterations in a bill of exchange are material, 
800 8. 64 (2), ibid., pp. 556, 557 ; as to what alterations are material in other 
instruments, see p. 411, ante. Stated generally, the principle is, that an 
alteration is material if it alters the legal effect of the instrument, but not if it 
adds something that would bo implied, or supplies an obvious clerical omission 
{Aldom V. Cornwell (1868), L. R. 3 Q. B. 673— “on demand” inserted in a 
promissory note which expressed no time for payment) ; and it is also material 
if, without altering the legal effect, it affects the use of the instrument, as the 
alteration of the number of a Bank of England note {Suffell v. Banie of England, 
supra; see Leeds Bank v. (1883), 1 1 Q. B. I). 84 ; and compare Be Ifownate 

and Osbornes Contrad, [1902j 1 (ffi. 451;. The party who has altered the 
instrument and thus loses his remedy on it does not lose his remedy on the 
original consideration, unless he h -s by the alteration deprived the other party 
of some remedy over (Sutton v. Toomer (1827), 7 B. & 0. 416; Atkinson v. 
Hawdon (1835), 2 Ad.^ & El. 628 ; compare Alderson v. Langdale (1832), 
3 B. & Ad. 660). The innocent party can only enforce (the contract subject 
to any restrictions or condition^ originally contained in it {Pattinaon v. LucUey 
(1876), L. R. 10 Exch. 330). 

(/ ) Davidson v. Cooper (1844), 13 M. & W. 343, Ex. Oh. ; Bank of Hindostan, 
China and Japan v. Smith, supra; see Pattinson v. LucUey, supra; and 
nmmrks of Blaokbu^n, J., in Robinson y. Mollett (1876), L. R. 7 H. L. 802, 
at p. 813. 

(g) Lows V. Fox (1887), 12 App. Oas. 206. per Lord Hebbohell, at p. 217. 

(h) Hmfree v. Bromley (1805), 6 East, 309. 

t) See p. 414, ante. As to mistake, see also Paper v. Birkbeck (1812), 16 East, 
; Wilkinson v. Johnston (1824), 3 B. & C.428; Prince v. Oriental Bank (1878), 
3 App. Cas. 325, P. 0. 

(k) Bank of Hindostan, China and Japan v. Smith, supra. 

(/) See Hamelin y , Brwk (1846), 9 4 B. 306 ; Downes y . Richardson (1822)|. 
9 B. & Aid. 674. 
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mistake, and is intended to carry out the original intention of the Scot. 6 . 
parties, the result will be to create a fresh contract and so to Alteratioa 
necessitate restamping (771). But no fresh stamp is necessary if the Can- 
alteration is made before the instrument is signed by all parties (n), 
or, in the caee of a negotiable instrument, before it is issued ( 0 ). An 
alteration which is not material does not affect the operation of the 
instrument by whomsoever it is made (p). 

767. An instrument under hand is cancelled and made void by Cancellation, 
striking through the signature with the intention that it shall 
become void ; and this may be done by or under the direction of 
anyone who is entitled to the benefit of the instrument ( 7 ) ; but a 
cancelling by an agent without authority has no effect (/*)• 


Part lii. — Interpretation of Deeds and 
Non-Testamentary Instruments. 

Sect. 1. — General Rules oj Interpretation, 

768. The object of all interpretation of a written instrument is to object of 
discover the intention of the author, the written declaration of 
whose mind it is always considered to be(s). Consequently, the 
construction must be as near to the minds and apparent intention 
of the parties as is possible, and as the law .will i)crmit (<). The 
same construction is placc<l on the words of a contract under seal as 
on those of a contract not under seal (a) ; on mercantile contracts 

(m) Thut a substaniial all ovation necessitates a no\7 stamp, see Jtowman v. 

Nichol (1794), ,7 Tenn Eop. o'61 ; KmlL v. WtlJtams (180!>), 10 ]Jast, 4.’5l ; Bathe v. 

Taylor (1812), 15 East, 412; Atherstone v. ISostock (1841), 2 Man. & G. 511 ; but 
not an iteration made to coireot a mistake {Cole v. Parkin (1810), 12 East, 471 ; 

Robinson V, 2Wroj/ (1813), 1 M. & S. 217 ; SawUllx. Loudon (1814), 5 Taunt. 

359; JiKob v. Hart (1817), 6 M. & S. 142; Byrom v. Thompson (1839), 11 
Ad. & El. 31). 

(n) Soo IX. 413, a/ife. 

(o) Doitmea v. Richardson (1822), 6 B. & Aid. 674 ; Scholfuld v. Londeshoronyh 
( Jiart ), [1894] 2 Q. B. 660. As to altered clicqucs, boo title Bankers and 
Banking, Vol. I., p. 615. 

(jp) See p. 415, ante; and as to moi'ine iusurauco policies, soo Sanderson v. 

Symonds (1819), 1 Brod. & Bing. 426. 

(g) See p. 409, ante; liamberyer v. Commercial Credit Mutual Assurance Co. 

(1855), 15 C. B. 676, 694 ; Ward {Lord) v. Lumley (1860), 5 H. & N. 656. 

These were cases of deeds, but it is d fortiori as to instruments under l^und. 

As to tbe cancellation of bills of exchange, soo Bills of Exchange Aut,*1882 
(45 & 40 Viet, a 61), s. 63, and title Bills op Exchange etc., Vol. IT., p. 555. 

(r) Bank of Scotland v. Dominion Rank, [1891] A. 0. 5^2. 

(a) Cholmimdeley {Marquis) v. Clinton {Lord) (1820), 2 Jao. & W. 1, per 
Flumbb, M.B., at p. 91 ; Evans v. Vaughan (1825), 4 B. & C. 261, per Abbott, C. J., 
at p. 266. See also title Oontraot, Vol. Vll., p. 509. 

(t) Shop. Touch. 80; 'Throckmerton v. Tracy (1555), 1 Plowd. 145, per 
Staundpoud, J., at p. 160 ; Ililbers v. Parkinson (^1883), 25 Ch. D. 200, per 
Peabson, j., at p. 203 ; “As far as it may stand with the rule of law, it is honour- 
able for all judges to judge according to the intention of the parties, and so they 
ought to do ” (Co. Litt. 314 b). 

Seddon y. (1810), 13 East, 63, per Lord Ei;^IiENB0B0UQH, 0. J., at p. 74* 
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and other instruments (h ) ; and documents receive the^, same 
construction in equity as at lavv(c). When a general principle for 
the construction of an instrument has once been laid down, .the 
court must make the most accurate application of it to the 
circumstances of the particular case, notwithstanding that it may 
have been applied differently in other cases (d). 

769. But the intention must be gathered from the written 
instrument (o). The function of the court is to ascertain what 
the parties meant by the words thoy have used(/)f to 
decltiro the meaning of what is written in the instrument, not of 
what was intended to have been written (g) ; to give effect to the 
intention as expressed (A), the expressed meaning being, for the 
purpose of interpretation, equivalent to the intention (i). It is not 
permissible to guess at the intention of the parties and substitute 
the presumed for the expressed intention (/c). And the ordinary 
rules of construction must be applied, although by so doing the 
real intention of the parties may in some instances be defeated. 
Such a course tends to establish a greater degree of certainty in the 
administration of the law (f). It is not necessary, however, for the 
intention to be stated in express words ; if tho intention is clear on 
the whole instrument, effect will be given to it even without such 
express statement (m). 

770. The words of a written instrument must in general be 
taken in their ordinary sense (w); but if the provisions and 


(h) SoulhueU V. Boioditch (1876), 1 0. P. D. 374, at p. 376, 0. A. 

(c) Qladatone v. Birley (1817), 2 Mer. 401 ; lie Terry and White'e Contmct 
(1886), 32 Oh. D, 14, 0. A., per Lord Esher, M.ll., nt p. 21 ; eoo BenllandY, Stokes 
(1812), 2 Bull & B, 68, at p. 73. 

(d) Browning v. Wright (1799), 2 Bos. & P. 13, per Lord Eldon, C.J., atp. 24. 

(e) Shore v. IViUou (1842), 9 01. & Pin. 35.5, 11. L., per Coleridge, J., at p. 626, 
per Parke, B., atp. 656; Hickman v. Carstairs (1833), 6 B. & Ad. 651, per 
Denman, 0. J., at p. 663. 

(/) Thames and Mersey Marine Insurance Co. v. Hamilton, Fraser Cb. 
(1887), 12 App. Gas. 48 1, per I<ord Halsrury, L.O., at p. 491 ; Barton v. Fitzgerald 
(1812), 15 East, 630, fer Lord Ellenborougii, O.J., at p. 641. 

{g) Seo cases cited in note (c), supra, and Marshall v. Berridge (1881), 19 
Ch. D. 233, 0. A, 

(/i) ITayne v. Cummings (1864), 16 0. B. (n. b.) 421, 427 ; Mony penny r.Mony- 
penny (1868), 4 K. & J. 174, 182; McConrul y. Murphy (1873), L. R. 6 P. 0, 
203, 219. 


(i) Shore y. Wilson, /!wpra, per Coleridge, J., atp. 625. Though where the 
nature of tho deed and the relation of the parses, as father and child, gives a clue 
to the “natural intention',” the court will sti'uggle with the language to give 
effect to it (7/ope v. Clifden i^Lord) (1801), 6 Ves. 499, per Lord Eldon, L.O., at 
p. 5Q9; Clayton v. Olengall {Earl) (1841), 1 Dr. & War. 1, per SuGDBN, L.O., at 
p. 17). 

{k) Smith y. Lucas (1881), 18 Ob. D. 631 , per Jessel, M.B., at p. 642 ; Mony< 
penny y. Monypenny (liS61), 9 IE. L. Cas. 114, per Lord Wensleydale, atp. 146 ; 
He Meredith, Exparte Chick (1879), 11 Oh. D. 731, 0. A.,per Brett, L.J., atp. 739, 
. (/) Median v. May (1844), 13 M. & W. 511, per PoLLOOK, O.B., at p. 617. 

\m) “1 am to consider the whole intrument, and if there appear a plain 
intention to give interest, then, though there should be no express woi^ to 
that effect, and this is the case of a deed, yet I am bound to give it that oonstruo* 
tion” {Clayton v. Olenggdl {Earl), suwa, per Svanmt, L.O., at p. 14). 

{n) ** In their plain, ordinary, and pomilar sense”; see judgment of Lord 
Eixbnbobouoh, O.J., in Hobertson t. French (1813), 4 Bast, 130| at p. 186. 
quoted p. 437, note (ft), post. 
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expressions are contradictory, and there are grounds, appearing on Seor. i. 
the face of the instrument, affording proof of the real intention of General 
the parties, that intention will prevail against the obvious and Rules of 
ordinary meaning of the words (o). And where the literal con- lut^reta- 
struction would lead to an absurd result, and the words used are 
capable of being interpreted so as to avoid this result, the literal 
construction will be abandoned ( 2 >). So, too, considerations of 
inconvenience may be admitted when the construction of the 
docyment is ambiguous (^). But if the intention is clearly and 
unequivocally expressed, then, however capricious it may be, the 
court is bound by it, unless it is plainly controlled by other parts 
of the instrument (r). 

Hence the following rule ; — In construing all written instruments Rule, 
the grammatical and ordinary sense of the words is to be adhered 
to, unless that would lead to some absurdity, or some repugnance 
or inconsistency with tlie rest of the instrument, in which case the 
grammatical and ordinary sense of the words may be modified, so 
as to avoid that absurdity and inconsistency, but no farther («). Or 
more shortly : — The instrument must be construed according to its 
literal import, unless there is something in the subject or context* 
which shows that this cannot be the meaning of the words (/). 

771. The ordinary meaning of a word — usually called its Ordinary 
literal or primary meaning — is not necessarily its etymological meaning 

determinetl 

by common 

(o) Lloyd V. Lloyd (1837), 2 My. & Cr. 192, -per Lord Cotteniiam, L.C., at usage, 
p. 202, who said further: “If Iho parties have themselves furnished a key to 
tho moaning of the words used, it is not material by what expression they 
convey their intention.” And not too much regard must be paid to tho natural 
and proper meaning of tho words to proyent the intention (Sheji. Touch. 80). 

{p) “If a rational exposition can bo given consistent with a fair iiiteri)retation 
of tho language used, tho court would then iX'Hnquish its most valuable powers 
if it did not abandon a construction, which, although more consonant with the 
litoral interpretation of tho words written, leads to a capricious and irrational 
result “ {Laird v. Tolin (1830), 1 Mol. 643, per Hart, L.O., at p. 617). 

(o) Re Alma Spinning Co., lioUmdei/a Case (1880), 16 Ch. D. 681, per Jes-ski., 

M.Tit., at p. 686. 

[r) Hwmey. Runddl (1824), 2 Sim. & St. 174, Leaoh, V.-C., at p. 177; 

Abbott V. Middleton (1858), 7 H. L. Cas. 68, per Lord Oranwortu, L.O., 
at p. 89; Bathurst v. Errington (1877), 2 App, Oas. 698, atp. 709; He Whitmore, 

Walters v. Harrison, [1902] 2 Ch. 66, 0. A., at p. 70, 

(s) Orey v. Pear«on(1857), 6 H. L. Cas. 61, T^ord Wenhleydale, at p. 106 ; 
see also per Lord OnANWORTn, Ij.C., at p. 78. This rale Lord Wensleydalb 
called the golden rale of construction (see Caledonian Rail. Co. v. North Jirxiish 
Rail, Go. (1881), 6 App. Cas. 114, per Lord Btackburn, at p. 131 ; Re Levy, Ex 
parts Wedton (1881), 17 Oh. D. 746, 0. A.,|Jfr Jessel, M.E., at p. 761 ; Spencer 
V. Mth'opdlitan Board of Werht (1882), 22 Oh. H. 142, 0. A., per OniTTy, J., 
at p. 14^, and he enunciated it on several oocasions ; see Roddy v. Filegernld 
(1868), 6 H. L. Cas. 823, at p. 876; Abbott v. Middleton, swpra, at p. 114, 
and oases there cited; Thdlusson v. RendUshapn (1868), 7 H. L. Cas. 429, 
at p. 619. It was adopted by Lord WBiraLEYDALE from the judgment of 
Burtok, J., in Warhurtm v. Loveland d. Ivie (1828), 1 Hud. & B.' 623, Ex. Oh. 

See also Bland v. Cremley (1861), 6 Exch. per Paekb, B., at p. 529; Rhodes 
V. Rhodes (1882), 7 App. Oas. 192, P. 0., at p. 205 ; Diederichsen v. Farqnharson 
Brothers, [1898] 1 Q. B. 160, 0. A., per Eigbx, L.J., at p. 159). 

m Lowthsr V. Bentinek (1874), L.E. 19 Eq. 166, per Jessel, M.E., at p. 169. 

“ itou may depart from the literal meaning of words, if reading the words 
literally leads to an absur^tr” {Wallis v. Bn»«fA<(1882), 21 Oh I>. 243, 0. A.| 

At p. 257). 
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meaning {a), but that which the ordinary usage of society appHiea to 
it (b). Hence, under tiie above rule, this is the meaning which primd 
facie is to be given to the word in construing the instrument in 
which it occurs (c). Such meaning is not to be capriciously 
interfered with, and when it is interfered with, the interference 
must be as slight as possible (d). 

772. Where technical words occur in a document, whether they 
are technical scientific or technical legal terms, it is assumed that 
they are used in their technical sense, and primd facie this ia the 
meaning which such words must bear (c). But paramount regard 
must bo had to the meaning and intention of the grantor, in 
preference to the technical meaning. Hence the technical meaning 
of legal terms will give way to the i)opular meaning if an intention 
to this effect is manifested on the face of the instrument (/). 
Technical words of limitation, however, will have their strict legal 
effect (g). 

773. Where it appears that a word or phrase has a special 
meaning in the district in which the person using it resides, or 
among the class to which he ])elougs, so that in using it he probably 
used it in this special sense, then such pecial moaning takes the 
place of the ordinary meaning for the purpose of construing the 
document, and is the meaning which primd fide the w'ord orphraea 
must boar {h). For a sjjccial meaning of this nature to be ascribed 


(«) “ llfyinology is a very unsafe guide to meaning" {Ihxt v. GUI (1872), 7 
Ch. App. 090, per Wickens, V.-C., at p. 70o, n ). 

(/j) t^^orev. JFilsan (1842), 9 Cl. S: Fin. 353, M. L.,;^i»rCoLERTl)aE, J., nt, p. 527. 
(c) Co, V. CV/ycr (1881), 16 Ch. D. 718, per Fry, J., atp. 720 ; eoinparo 

JJain V. Cooper (1842), 9 M. & W. 701, per Lord Abinoer, O.B., nt ]). 70S ; He 
Bedeon’a Trusts (1885), 28 Ch. T). 523, 0. A., per Brkit, M.ll., at p. 525. 

((/) TjUCoiu V. Lucena (1877), 7 Ch. 1). 255, C. A., per Jessel, M.R., at p. 260 
(e) ^}iore v. Wilson, sniwa, per Coi,BRIDGE, J., nt p. 525 ; Holt Co. v. Colly er, 
tnpra; Laird v. JSriygs (1881), 19 Ch D. 20, C. A., per Jksskl, M.R., at 
p. 34 I Leach v. Jay ([1877), 0 (5h. D. 407, “ Tochiiic.al words must have their 
tochnical meaning given to them unices you can find something in the context 
to ovornilo them"; see Holloway v. Holloway (1800), 5 Yes. 300, 401; and 
compare Roddy v. Fitzgerald (1858), 6 II. L. Cas. 823, 877, ns to tochni*‘al 
words in wills, (See title Wills.) As to admitting ovideiwo of technical 
meaning, sec p. 440, post. 

(/) Soo Cholmondeley (Marquis) v Clinton (Lord) (1821), 2 Jao. & W. 1, per 
Plumer, M.B , jit p. 02 ; Leamw.Jay, enpra; and^ompare Hilly. Oi auge(\55Q), 
1 Plowd. 168, 170; “It iff the office of judges to take and oxi)Ound the 
words which common people xise to express their meaning according to theij 
moaning." 

((;) See Cholmondeley (Marquis) v. Clinton (Lord), supra, atp. 93. Occasionally 
the K)gal effect of limitations to trustees has been altered to suit the general 
intention of the deed. Thus a limitation to trnstees and their heirs has been cut 
down to an estate pur autre me (Beaumont v. Salisbury (Marquis) (1854), 19 Bear. 
198; T)oe v. Hicks (17^), 7 Term Eep. 433; Curtis v. Price (1805), 12 Ves. 89, 
p. 100). But, in general, legal limitations, and equitable limitations under an 
okecuted trust (Be Whistoide Settlement, Lovatt v. WilluirMon, [1894] 1 Oh. 661), 
are left to their strict effect. Compare Re Ethel and MitmeVe and Butlers 
Contract, [1901] 1 Ch. 945 (p. 456, note (6), pest). In a will greater latitude 
is allowed, the testator being assumed to have been inops consilii (Lewis v. 
Rees (1856), 3 K. & J. 132; Cdlmore v. Tyndall (1828), 2 Y. & J. 605, 622J. 

(h) Shore y. Wilson, st^a, perPA'&'KE, B., at p. 555; boo Barksdale y. Morgan 
(1693), 4 Mod. Rep. 185, at p. 186. 
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774. The ordinary meaning or technical meaning of the words of Exclusion ol 
an instrument may also be excluded, and a special meaning substituted, primarj 
where this is necessitated by the subject-matter or context of the “eamug 
instrument (/c), or by the external circumstances at the date of * 
the instrument in regard to which it was to operate (0- Thus, as 
to subject-matter, an instrument dealing with mercantile matters is Subject- 
construed in accordance with the meaning placed on its words by “atter ; 
persons conversant with the business to which it relates (m). As 
to the context, this may show that a particular word is used in a context; 
special sense — for instance, tliat “ month,” which fade is to 
be taken in its technical legal sense of lunar month, is used in the 
sense of calendar month («). And a similar effect may be produced 

(?) Shore v. Wilson (1812), 9 Cl. & I<’m. 335, U. lj.,j>er Tindal, C.J., at p. 567. 

See also jocr Faiiwell, Tj J.. in /iosln and Turjicntine Import Co., Ltd. v. 7>. Jacob , 

Jb Sons, Ltd. (1909), 101 li. T. 56, 0. A., at p. 69. 

(/c) Seo Doe v. Dart (1787), 1 Toimii Hop. 701, 703. An instrument, whntovor 
its nature, “ is to bo construed according to its sonso and meaning, as collected 
in the fir«t place fiom the terms used in it, which forms are themselves to he 
understood in their plain, ordinaiy, and popular senso, unless they lxa\o 
generally in rcsjxjct to the subject-iriattor, as by the known usage of trade, or 
the like, acquired a pocuh'ar eoiiso distinct from the popular honso of the bumo 
woids; or unless the context evidently points out that they must in tho 
particular instance, and in older to offoctuate the immediate intention of the 
parties to that contract, bo understood in somo sjiocial and peculiar sense ” 

[Robertson v. 7'VCTr/inS03),4 East, 130, per Eord Ellenuo rough, O.J., atp. 135 ; 
quoted by Eiu E, O.J.. m Carr v. Monlcjinre (1801), 5 ]*>. & S. 408, 42S, Ex. Uh. ; 
by Bowen, L.J., in Hart v. Standard Marine Insurance Co. (1889), 22 Q. B. D. 

499, 601, 0. A.; by Lord IlALSiiuny, L.(l. in Ghfnn v. Manjetaou Co., [1893] 

A. 0. 351, 357 ; compare Malian v. Ma?/ (18*14), 13 M. & W. 511, per roLLocK, 

C.li., at p. 617 ; Bruner v. Moore, [1901] 1 Ch.305, per Eauweij., J., at p. 310). 

Reference may also bo made to Butte rhy Co., Ltd. v. Ncio JlmlznaU Colhery 
Go., Lid., [1909] 1 Ch. 37, 0. A. 

(l) The ])rimary meaning must ho token “if that meaning is not excluded hy 
the context, and is sensible with refeience to tho extrinsic circumstances m 
which tho writer was placed at the time of wiiting. By ‘ soiisiblo with reference 
to the extrinsic circumstances ’ is not meant that tho extrinsic circumstances 
make it more or less reasonable or pruhahle that tho primary meaning is what 
the writer should Lave intended ; it is enough if these circumstances do not 
exclude it, that is, deprive tho words of all reasonable application according to 
such primary meaning” {Shore v. lyUsm, supra, per Coleridge, J., at p. 525; 
see Smith v. Doe d. Jersey (1821), 2 Brod. & Bing. 473, H. L., at pp. 650, 602). 

(m) In effect this is the same as the rule in paragraph 773, ante, hut tho 
fact of the instrument being a mercantile instrument snows at once thaft the 
special sense is to bo taken, if any such has been affixed to the terms by 
mercantile usage (p. 450, post). 

(n) Langy. Qale (1813), 1 M. & S. Ill ; 7?. v. ChaivtoH (Inhabitants) (1841), 

1 Q. B. 247 ; seo Simpson v. Margitson (1847), 11 Q. B. 23; Bruner^ y. Moore, 
supra. As to extending “ children ” on the context to illegitimate children, see 
JIUl V. Crook (1873), L. E. 6 H. L. 266, per Lord Cairns, atp. 283 ; Monypenny v. 

Monypenny (1868), 4 K. & J. 174, 182. As to “ family,” see Ee Terrfs Will 
(1864), 19 Beav. 680; Piggy. Clarke (1876), 3 Oh. D. 672. As to restricting 
“ minerals ” by tho context, see Ilext y. Qill (1872), 7 Ch. App. 699, 712 ; Tucker 
y. Linger (1882), 21 Ch. D. 18, 36, C. A. As to “appertaining” to a messuage 
being construed in its popular tense of “ usually occupied with,” and not in 
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Scot. 1. by the external oiroamstances, so that if the words, taken in the 
General ordinary or technioal sense, have no reasonable application in relation 
Rules of to such circumstances, another sense may be substituted. Thus, 
Interpreta- “children,” which is treated in instruments disposing of property 
5??' as a technical legal term, meaning legitimate children, will be con- 
external cir- strued to mean illegitimate children if there are no legitimate 
cumstancei. children to whom it could apply (o). And generally, if the 

surrounding circumstances, at the date of the instrument, show 
that the parties intended to use a word, not in its primary or 
strict sense, but in some secondary meaning, the judge may 
construe it from such circumstances, according to the intention of 
the parties (p). 


Insirnment 
must be 
construed 
as a whole. 


775. It is a rule of construction applicable to all written 
instruments (</) that the instrument must be construed as a whole 
in order to ascertain the true meaning of its several clauses (r), and 
the words of each clausa must be so interpreted as to bring them 
into harmony with the other provisions of the instrument, if that 
interpretation does no violence to the meaning of which they are 
naturally susceptible (s). The best construction of deeds is to 
make one part of the deed expound the other, and so to make all the 


its strict legal sense, see I/tll y. Grange (15^6), 1 Plowd. 168, 170. And 
gonoxully as to modifp'ng the languago so as to carry out the general intention 
appoiij’ing from the iiistiumont, soo St. John's, Bampetmd (Veetr/^) v. Cotton 
(1880], 12 App. Ous. I, per Lord llALaBiJUY, L.C., at p. 0. A spocial nie-ming 
pnma facie assigned to a word is also capable of being varied by the context 
or external ciroiinistances ; but this is unlikely to occur. 

(o) Shore v. Wilmi (1842), 1) Cl. &Fin. 11. L., per JiubKiNE, J., atp. 613; 
Jhll V. Crook (1873), li. R. 0 II. L. 205, 282. 

(p) Simpeon v. AlargtUon (1817), 11 Q. B. 23, 31. Thus the surrounding 
circumstances may show that “ your having this day advanced in a deed does 
not moan that the advance was prior to the execution of tlio deed [Qoldshede v. 
Stoan (1847], 1 Exch. 154). A direction to the sheriff to withdraw from posses- 
sion of goods, “ the goods having boon claimed,” has been liold to be confined 
to part of tlie goods, on evidence that only that part had been claimed iWalker v. 
/7«rjter 0845), 2 0. B. 324 ; soo Beckf&rd v. CratwHl (1832), 1 Mood. & R. 187, 
as to “London ” ; and compare Malian v. May (1844), 13 M. & W. 611, on the 
same word). As to the ordinary meaning of “heretofore” being oxoludod, 
see Roe v. Siddona (1888), 22 (1. B. D. 224, 0. A. 

(7) Crumpe v. Crumpe, [19001 A. 0. 121^ per Lord 1 Tat.sdxtjiy, L.C., at p. 131 ; 
JteJodrell, Jodrell v. Seale (1890), 44 Oh. D. 590, 0. A., per LoM liALsruiRY, L.C., 
at p. 605. 

(r) “Tho construction must be on the entire deed” (Shop. Touch. 87; 
Throckmerton v. Tracy > (1555), 1 Plowd. 145, 161 ; see Shore v. Wi/aon 
aupra, -wr, Brskine, J., at p, 611). “To pronounce on tho meaning of a 
detached part or extract from an instrument, if relating to the same 
eubjdbt, is contrary to every principle of correct interpretation” {Chdmon- 
ddey {Marqma) v. Clinton {Lord) (1821), 2 Jac. & W. 1, per Pj.umee, M.R., 
ntp. 89; see Hume v^ Runddl (1824), 2 Sim. & St. 174, per Leacu, V.-C., 
at p. 177). 

(fl) North Eastern Eail.y. Hastings {Lord), [1900] A. 0., 260, per Lord Davey, 
at p. 267. “The sense and meanipg of the parties in any particular part of an 
iustiument may be collected cx antecedmtibna et consequentibua ; every part of 
it may be brought into action in order to collect from the whole one uniform 
and consistent sense, if that maybe dono" {Barton v. Fitzgerald (1812), 15 
Bast, 630, per Lord ELLENuoitouan, O.J., atp. 641); Sicklemore v. Thistleton 
(1817), 6 M. & S. 9, per Loid Elt.enbououuii, C.J., at p. 12; compai-e 8helleg*$ 
Case (1681), 1 Oo. Rep. 98 b, 95 b. 
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parts agree (0* And effect mustj as far as possible, be given to 
everj word and every clause (a). 

776. When a single transaction is carried into effect by several 
instruments, the whole are treated as one instrument, and, in 
pursuance of the preceding rule, they must all be read together for 
the purpose of ascertaining the intention of the parties ; and this is 
so whether tho instruments are actually contemporaneous — that is, 
all executed at the same time — or are executed within so short an 
interval that the court comes to the conclusion that they in fact 
represent a single transaction (b). Where one instrument alone is 
not effectual to accomplish the object contemplated — such as the 
execution of a power — it may be supplemented by another 
instrument (c) ; provided the two instruments are intended to 
operate together (c^). Where the instruments are executed on the 
same occasion the exact order of execution is immaterial ; for, 
whatever the fact may be, the court will treat that deed as executed 
first which will give effect to the intention of the parties (<?). 

777. IE the intention of the parties can bo ascertained from the 
written instrument, the court will give effect to that intentioii 
notwithstanding ambiguities in the words used or defects in the 
operation of the instrument. This is expressed by the maxim 
Ut res magis valeat qmvi pereat(f)t or the English paraphrase; 
** A deed shall never be void where the words may be applied to any 


(<) Nolees's Case (1599), 4 Co. Rep. 81 a. “An instrument must not bo 
construed in such a wny that one part will contradict another part " {ReBedson's 
Trusts (1885), 28 Oh. D. 523, 0. A., per Biiiirr, M.R., at p. 625). 

(a) See Hhelley's Case (1581), 1 Co. Rep. 03 b, at p. 95 b; Butler v. Duncomhs 
(1719), 1 r. Wms. 448, per Paiuceii, L.C., at p. 457. “It is a loilo both in law 
and ecpiity so to construe the whole deed or will, as that every clause should 
have its effect.” 

(5) Smith V. Chadwick (1882), 20 Ch. D. 27, C. A., per Jessel, M.B. at p. 62 ; 
see Harman v. Richards (1852), 10 Hare, 81 ; Ilopgtod v. Ernest (1865), 3 Do G. 
J. & Sm. 116. This case frequently occurred under the old law where con- 
veyancing transactions were carriea out by agreements followed by lino or 
recovery, see OromweVs {Lord) Case (1601), 2 Co, Rep. 69 b, 76 a; llavergil v. 
Hare (1616), 3 Bulst. 250, 266; Ferrers v. Fermor (1622), Cro. Jac. 643, whore a 
bargain and sale, line and recovery, were treated as one assurance, so that a 
term which was merged by the bargain and sale and fine, in consequence of 
the conveyance thereby effected being to the losseo, was revived upon tne lessee 
suffering a recovery to the use of a third person ; compare Selwyn v. Selwyn 
(1761), 2 BUir. 1131, 1134 ; Bolton {Duke) v. Williams (1793), 2 Ves. 138, where 
all the instruments securing an annuity were held to make but one assurance, 
and, Harrison v. Mexican Bail, Co. (1875), L. B. 19 Eq. 358. * 

(c) Leicester's {Earl) Case (1676), 1 Tent. 278. The rule is expressed by 
the maxim Quas non valent Simula, juncta prosmt. 

{d Hawkins v. Kemp (1803), 3 East, 410. • 

(«) QarUide v. SilJeatoneand Vodworth Coal and Iron Co, (1882), 21 Ch. D. 762, 
per Fbt, J., at p. 767; Taylor v. Horde (1755), 1 Burr. 59, per Lord 
Maksfixld, O.J., at p. 106 ; 2 Smith, L. 0., 11th ed., pp. 575, 593, 625. 

(/) “A rule of common law and common sense {Langston v. Langston 
(1834), 2 01. ft Fin. 194, H. L , Lord Bbouobam, L.C., at p. 243). “ And yet 
no well advised man will trust to such deeds, which the law by oonstraotion 
mokeih ^od, xd res magis vaUai ; but when form and substance ooneUTi (hen if 
the deed fair and absolutely good ” (Co. Ritt. 7 a}» 
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intent to make it good ” {g). Hence, where the words are capable 
of a twofold construction, such construction is to be adopted as tends 
to uphold the deed Qi ) ; and where the deed is incapable of operating 
in the mode expressed, it will, if possible, be allowed to operate in 
some other way having a similar result (i). A deed intended to take 
effect as a grant will operate as such, although it does not contain 
appropriate words of conveyance (/c). 

778. If a doubt arises upon the construction of a grant, and the 
doubt can bo renaoved by construing the deed adversely to • the 
grantor, this will be done(Z). The words of a deed, executed 
for valuable consideration, are to be construed, as far as they 


{g) Throchiifrton y. Traci/ (looo), 1 Plowd. 145, ICO. “Such a construction 
ought to be made of deeds that iho end and design of deeds should take effect 
rather than the contrary” (Smith v. Padchnrst (1742), 3 Atk. 135, /jer WiLLBS, 
G.J., at p. 13(3) ; see also _perr'AKWELL, L.J., in Itosui and Turpentine import (7o., 
Ltd. V. li. Jacob <k Sona^ Ltd. (1909), 101 L. T. 56, C. A., and Butterley Co.t Ltd. 
V. Neu) Hucknall Colliery Co., Ltd., [1909] 1 Ch. 37, C. A. 

(h) Atkinaon y. Jlukhinson (1734), 3 P. Wms. 258, per Talbot, L.C., at p. 
200 ; quoted in Thelluaaon v. Woodford (1799), 4 Ves., 227, 312 ; Solly y. Forhea 
(1820), 4 Moore (o. P.), 4 18, 463. 

(i) “ Deeds shall operate according to the i itention of the polities, if by 
law they may ; and if they cannot operate in one form they shall operate in 
that which by law will effect the intention ” (Coodtitle y. Bailey (1777), 2 Cowp, 

per Lord Mawsfieli), C.J., p. 600). “A deed that is intended and made 
to one puiyose may enure to another, for if it will not take effect in that way 
it is intended, it may take olfect another way, provided it may have that effect 
consistently with the intention of the parties” (Shop. Touch. 82). 

Eecouiso was freiiuontly had to this rule under the old law with its diverse 
and highly technical forms of conveyancing ; and a conveyance which was void 
in its primary form was allowed to take effect, if possible, in some other 
manner. Thus where a grant, or a release following ujion a lease, was void as 
an attempt to create an estate of freehold in fnturo (Doe d. Withinaon v. Tran- 
marr (1758), Willes, 682 ; Doe d. Starling y. Prince (1851), 20 L. J. (o.P.) 223), 
or where a bargain and sale, though duly enrolled, was void for want of a 
pecuniary con.sidcration (Croaaing y. Scudamore (1671), 1 Yent. 137 ; Doe d. 
AUlhurn y. SalMd (1755), Willes, 673), in any such case, if the conveyance 
was iu favour of a relation by blood or marriage, it might operate as a covenant 
to stand seised; see notes to Cheater v. Wiilan (1670), 2 Wms. Saund. 96; 
Maraliall v. Frank (1717), Proc. Ch. 480. And although the conveyance was to 
trustees, yet the relationship of the beneficiary to the settlor was sulHoient to 
raise the necessary consideration for a covenant to stand seised (Doe d. Lewia 
V. Daviea (1837), 2 M. & W.503). 

(/r) Shove V. PtTir/ctf (1793), 5 Torai Pop. 124; Jfaggeraion y. Hanbury (1826), 
6 b. & 0. 101 ; Doe d. Were v. Cole (1827), 7 P. & C. 243 ; Doe d. dmiea y. 
Wtlliama (1833), 5 B. & Ad. 783. So tho woi*ds “ limit and appoint ” may 
operate ap a grant (MacAndrew y. Onllayher (1874), 8 I. R. Eq. 490). As to 
deeds which operate os leases, we title Landlord and Tenant. As to deeds 
oper&ting as execution or release of pow'oi-s, see title Powers. As to voluntary 
settlements, see title Fraudulent and Voidable Conveyances. 

(/) “It is a maxiiq^ of tho Jaw that every man’s grant shall bo taken most 
strongly against himself ” (Co. Litt. 183 a ; see 264 b). “ All the words of a 
deed shall be taken most strongly against him that doth speak them, and 
most in advantage of the other party ” (Shep. Touch. 87) ; Throckmerton v. 
Tracy, supra; Doe d. Daviea v. Wtlliama (1788), 1 Hy. Bl. 25). See also 
Qlvjckaitcin y. Bamea, [1900] A. 0. 240, per Lord MaonaobteN, at p. 260. 
The rule operates in favour of a lessee (Windhain's (Justice) Case (1589), 5 
Co. Rep. 7 D ; Seaman's Case (1610), Godb. 166 ; Manchester College v. Trafford 
(1670), 2 Show. 31 ; Dann v. Spurner (1803), 3 Bos, ^ P. 399, 403 ; Vos d. Web^ 
T. Divon (1807), 9 East, 16. 16). 
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properly may. in favour of the grantee (7w). And where there 
is a grant and an exception out of it. the exception is taken as 
inserted for the benefit of the grantor, and is construed in favour of 
the grantee (n). A settlement in which the same person is at once 
grantor and .grantee is construed as if made by a stranger (o). 
Similarly, covenants are construed most strongly against the 
covenantor, and most beneficially in favour of the covenantee (p). 

Generally an instrument must be read most strongly against 
the party who prepares it and offers it for execution by the other — 
sucbr as a declaration prepared by an insurance company for 
signature by an intending insurer {q). 

But the rule — which is expressed in the maxim Verba fortius 
accipiuntur contra proferentem — is subject to the general principle 
that the instrument must be construed in accordance with the 
expressed intention (f) ; and it does not come into operation until a 
doubt arises upon the construction of the instrument (s) ; nor is it 
applied when the effect would be to make the grantor’s deed work a 
wrong {t). Moreover, it is to be applied only when all other rules 
of construction fail (a). 


(m) Ntill V. Devonshire {Diihe) (1882), 8 App. Cae. per Lord SeIc 
BORNE, L.O., at p. 149; Co. Lilt. 183 a; Wilhon v. Berkley (1562), 1 Plowd. 
223, 243 ; Windham's {Justice) Case (1581)), 6 Co. Hop. 7b; Davenport's Case 
(1610), 8 Co. Kop. 144 b; lie tiiroud (184^, 8 C. 11. 502, per WiLDE, C.J., 
at p. 629 ; Johnson v. Edgware etc. Bail. Co, (1866), 35 Uoav. 480, per Lord 
Rouilly, M,R., at p. 484. 

(n) Bavill Brothers^ Ltd. v. Bethelly [1902] 2 Ch. 623, 537, C. A. ; Shop. Touch. 
100 ; Cardigan {Earl) v. Armitage (1823), 2 B. & 0. 197, 207 ; Builen v. Denning 
(1826), 6 B. & C. 842, 847, 850. 

(o) Vincent v. Spicer (1866), 22 Beav. 380, 383. 

{p) Warde v. Warde (1852), 16 Beav. 103, per Komilly, M.R., at p. 105 ; e.g., 
covenants for titlo {Barton v. Edzgerald (1812), 15 Jiust, 530, per Bayley, J., 
atp. 646), or covenants in u lease {Wehb v. Plummer (1819), 2 B. & Aid. 746, 
751; Doed. Ahdy {Sir W.) v. Stevens (1832), 3 B. & Ad. 299, 303; Bairett v. 
Bedford (Duke) (1800), 8 Term Rep. 602, 605). 

(j) Eowlees v. MancheMer and London Assurance Association (1863), 3 B. & S. 
917, per Cockbuun, C.J., at p. 925. As to exceptions in a bill of lading, see 
Taylor v. Liverpool and Great Hestern Steam Co. (4874), L. R. 9 Q. B. 546, per 
Lusn, J., at p. 549 ; compaio Birrell v. Dryer (1884), 9 Cas. 345. 

(r) See Webb v. Plummer (1819), 2 B. & Aid. 740, per itoLUOYn, J., at p. 751. 

(«) See liuhery v. Jerwise (1786), 1 Term Ren. 229, per Willes, J., atp. 234; 
Foule V. Welsh (1822), 1 B. & 0. 29, per Bay'LEY, J., at p. 35. “ The rule that, if the 
words ore doubtful, the construction must be most strong against the covenantor 
is qualified by the rule that effect must bo given to every word, and if when this 
is done the doubt is removed, there is no room for tbo fomor rule” {Patching 
V. Duhhins (1853), Kay, 1, per Wood, V.-O., at pp. 13, 14). 

(Q “It is a ^ueral rule that, whensoever the words of a deed, or of the 
panties without a deed, may have a double intendment, and the one stanfleth 
with law and right, and the other is wrongful and against law, the intendment 
that standeth with law shall be taken” (Co. Litt. 42 a; Shop. Touch. 88). And 
this rule is superior to the rule that the deed shall be construed most strongly 
against the grantor {Rodger v. Compioir d'Escompte de Paris (1869), L. R. 2 F. C. 
393, 406 (dirapproved on another ground in Leash v. Scott (1877), 2 Q. B. D. 
376) ). 

(a) Lindus v. Melrose (1868), 3 H. & N. 177, Kx. Ch., per Colebidob, J., 
at p. 182 ; and see Burton v. English (1883), 12 Q. B. D. 218, C. A., per Bbett, 
M.£L, at p. 220. It was suggested by Jessel, AIR., in Taylor y. St. Hdens 
Corporation (1877), 6 Ch. D. 264, at p. 270, that, having xegaid to the rule of 
oonstruotion estatohed in Orey v. Pearson (1867), 6 II. li. Cas. 61, 106 
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In tho case of a grant by the Crown the rule is reversed, and the 
grant is taken most strongly against the grantee and in favour of 
the Grown (6), unless the grant is expressed to be made ** of special 
grace, mere motion, and certain knowledge ” (c). 

779. An express provision in an instrument excludes any 
stipulation which would otherwise be implied with regard to the 
same subject-matter. The rule is expressed in the maxim Expresmm 
facit ccssare taciturn (d), and is based upon the presumption that the 
parties, having expressed some, have expressed all the conditions 
by which they intend to be bound under the instrument in respect 
of the particular subject-matter (e). 

780. Upon a similar principle is based the maxim Expressio 
uni us est exdnsio alter ius {f). Where an instrument authorises a 
particular mode of selling or otherwise dealing with property, this 
excludes any other mode of dealing with it for the same purpose {g). 
And generally, where authority to do an act is given upon a defined 
condition, the expression of that condition excludes the doing of the 
act under other circumstances than those so defined (A). 

But the maxim requires to be applied with caution. The failure 

(80G p. 433, ante), there was no longer any room ior tliorulo that a deed must bo 
construed most stiongly against the grantor; tho moaning of tho instrument 
was to bo discovered by tho ordinary rules, and if tho ordinary rules failed to 
discover tho moaning, then tho instiument would bo void for uncertainty. But, 
in fact, tho rulo is intended to remove tho uncertainty and establish the deed, 
and it does not seem to have been affected by this criticism. In accordance 
with the rule stated above, the words of an indenture are construed most 
strongly against tho paity who is to bo regarded as using them; see the 
argument in Jhonming v. JicMon 1 Plowd. 131, 134. 

(6) Willion v. Berkley (1362), 1 Plowd. 223, 213. But tho maxim does not 
override tho ordinary lulos for ascortaining what is included m tho grant 
V. Bwelnie Hospital (1853), 17 Beav. 366, 386; Lord v. Sydney Commissioners 
(1839), 12 Moo. P. 0. C. 473, at p. 497). As to Crown grants generally, see 
Alton Wood's Case (1600), 1 Co. Rem. 40 b. 

(c) Alton Wood's Case, supra; Com. Dig. Grout, G. 12 ; Vin. Abr. Prerog. 
E. c. 3 ; Dot d. Devine v. Wilson (1833), 10 AToo. P. 0. 0. 302, at p. 323; contra, 
Jt. V. Capper (1817), 5 Price, 217, at p. 260. 

(d) See Co. Litt. 183 b, 210 a. 

(c) Aspdin v. Austin (1814), 5 Q. B. 671, per Lord Denman, C. J., at p. 684 ; boo 
Jlhotles V. Forwood (1876), 1 App. Oas. 236, 265. Thus, upon an advance on 
mortgage, if tho mortgage deed ceutains no covenant for payment, a personal 
ohligatiou to ropny tlio money is implied ; but if tho deeul contains a covenant 
for payment out of parliculor funds, tho implication of a personal contract is 
excluded {Mathew v. Blackmore (1857), 1 H. & N. 762, 771, 772). Similarly, 
upon a letting, an express covenant for quiet enjoyment excludes the covenant 
wnich would DO implied from the use of the word “demise,” or, without such 
woftl, from tho more lotting {Line v. Stephenson (1838), 5 Bing. (n. 0.) 183, 
Ex. Ch. ; Nvkes's Case (1699), 4 Co. Rep. 81 a ; Merrill v. Frame (1812), 4 Taunt. 
329; see Markham y. Paget, [1908] 1 Ch. 697). As to an express grant of 
appurtenances, see Birmingham, Dudley and District Banking Co. v. (1888), 
38 Oh. D. 296, 308, 0. A, ^ 

(/) See Co. Litt. 210 a. 

(y) Blackburn v. Flavelle (1881), 6 App. Oas. 628, 634, P. 0. So in a conveyance 
of two distinct buildings, the express mention of the fixtures in one of them has 
been held to exclude those in the other v. Horton (1833), 3 B. & Ad. 716: 
see p. 729). 

(h) North Stafford Sted dc, Co. v. Ward (1868), L. R. 3 Exch. 172, Ex. Oh.. 
wr WiLLES, J., at p. 177. 
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to make the expressio complete may be accidental (i) ; and the maxim 
ought not to be applied when its application, having regard to the 
subject>matter to which it is to be applied, will lead to inconsistency 
or injustice (A;). It should only be applied when the instrument, on 
the face of it, apparently contains all the terms which the parties 
have agreed upon (?). 

781. The expression of a clause which the law implies as the 
necessary consequence of the contract between the parties has no 
legal operation. Expressio eorum qua tacite insunt nihil operatur{m). 
It merely serves to remove any doubt which might arise in the mind 
of a person unacquainted with the law (n). Consequently the 
express clause does not vary the legal effect of the implied clause (o), 
nor does it necessitate any additional stamp duty (p). And where a 
grant of property confers by implication powers which are essential 
to its enjoyment, these are not cut down by the express conferment 
in positive terms of restricted powers to the same effect (q). But, 
save in this case, an express clause which varies from the implied 
clause excludes it in accordance with the rule stated in the preceding 
paragraph. 

The present rule only deprives the words needlessly introduced* 
of effect upon their own clause. Though they are superlluous for 


(i) Colquhoim v. Jh'onJcs (1887), 19 Q. B. D. 400, per Wills, J., at p. 406, 
fiuggostiug that the UTnis»iou may uiise from the fact t]iat it never struck tho 
draftsman that the thmg supposed to be excluded needed spocitic mention. 

(A) Cohiuhonny, Brooks (1888), 21 (1. B, J). 52, 0. A., per Lopjsh, Jj J , at p. Go; 
Lowe V. JJorling <fe Son^ [1906] 2 I\. li., per Fatiwell, li.J., atp. 78o. 

(l) Bevonald v. Itoaaer & /Sons, [1906] 2 K. B. 728, 0. A., per I’ahavell, L.J., 
at p. 745. 

(m) liorovghe'a Case (1596), 4 Co. IJep. 72 b; Co. Lilt. 205a; see 221 b. Thus 
a reservation of rent to a lessor for liis life i.s not varied by the addition of tho 
words “and his assigns,” which are implied {^ury v. Cole (or Brown) (1625), 
Lat. 44, 255 ; see W^Uon and Edirin''i Case (1607), 12 Co. Rep. 36). 

(w) It is useful “ to express and declare to laymen which nave no knowledge 
of the lavr what the law requires in such cases ” (4 Co. Ro]). 73 b; see Littleton’s 
TonnvoR, s. 331). 

(<>) E.g., an express power of distress, provided its terms do not imjioso 
requirements other than those of a common law power of distress {Browne v. 
Buvnery (1617), Hob. 208) ; compare Doe d. Scholefield v. Alexander (1814), 
2 M. & S. 625, 532, where, in a proviso for re-entry on default in payment of 
rent “ being lawfully demanded,"’ the introduction of those words added nothing 
to tho clause. And compare tho cii.'^os cited in note (c), on p. 442, ante. 

(p) Thus, where a mortgage deed expressly secures expen'jes incurred by tho 
mortgagee which lie would be allowed, m tho absence of express provision, to 
add to his security, the piosont maxim renders it unnecessary to increase the 
stamp so as to covor those expenses (Boe d. Bernton v. Snaith (1832), 8 Bing. 
140, 154; Doe d. Menertni v. Bragg (LS38), 8 Ad. & El. 620 (rates and taxes) ; 
Wrovghton. v. TnrtU (1843), 11 M. «& W. 561, 570 (fines for renewal); I'rUh v. 
Botherham (1846), 15 L. J. (EX.) 133 (bunkois’ commission) ; Lawranre y. Boston 
(1851), 7 JSxch. 28 (premiums on policy of insurance) ). ■* 

{q) Thus, upon an absolute giant of frees, an express power to cut and carry 
them away during five years does not restrict the implied power to cut and carry 
them away at any time (iSfwAcfey v BiUler (^615), Hob. 1G8; see Dyer 19 b, 
pi. 1 15 (1636) ). And where, in a grant of lanh, there is an exception of minerals 
to tho grantor, his hoirs, and as^ns, an express liberty for the grantor and his 
heii s to get them does not restrict the general right for tho assigns to do so 
which is implied from the exception in weir favour {Cardigan (Earl) y. Armituge 
(1823), 2 B. & 0. 197 ; see also Hodgson v. Fidd (1806), 7 ISast, 613), 
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sicT. 1 . thd immediate purpose of that clause, they may affect the 
General construction of other clauses in the instrument (r). 

Boles of 

Interprets- Sect. 2. — Admission of Extrinsic Evidence, 

tion. 

— • Sub- Sect. 1. — To vary or add to the Document, 

(1) General Rule, 

Extrinsio 782- The language of the written document, whether a contract 
eTidence to qj. conveyance, is the final expression of the intention of the parties ; 
ioBtrumcnt. o-J^d, ill general, it is not jierrnissible to adduce extrinsic evidence, 
either to show such intention (s), or to contradict, vary, or add to 
the terms of the document (t). Consequently the construction 
cannot ho controlled by previous negotiations (a) ; and when a 
written agreement is carried into ellect by a conveyance, the 
conveyance becomes the final evidence of the intention of the 
parties, and is not liable to bo varied by reference to the agree- 
ment (b ) ; nor is the coiibtruction of a written instrument varied by 

(r) “Tlio rule expresaio eoruni etc., is to be understood having respect tc 
itself only, and not having relation to other clauses. Thus, a grant of land 
carries the undcr'voods, and a grant of a house carries the shops in it ; but the 
mention of uiidei woods or shops will save then from being excluded by a 
subsequent exception ” (Stukeley v. Jiutler (161o), ifob. 1G8, p. 170). 

(tf) “ No extrinsic ovid(mce of the intention ot the party to the deed from his 
declarations, whether at the time of his executing the instrument, or before or 
afier that time, i.s admissible ; the duty of tlio court being to declare the meaning 
of what is written in tlio instrument, not of what was intended to have been 
written” {Shore y. W'tlson (1842), 9 01. & Fin. 855, H. L., Pahke, B,, at 
T), 55P* pfc Tindal, O.J., ntpp. 565-567 ; li rad ford {Earl) v. /fomwe;/ (1862), 30 
Boav. 436). But evidence of intention is admissible in a suit to rectify 

a deed oh' the ground of common error (S. 0. 438). Sco also title Contract, 
Vol. VII., p. 623. 

(<) 1 have never heard the general rule contradicted, that parol or extrinsic 

evidence cannot bo admitted to contradict, vary, or add to the words of a deed " 
{Smith V. Doe d. Jnsey {Earl) (1821), 2 Brod. & Bing. 473, H. L., per Park, J., 
atp. 641). “If there be a contract which has been reduced into writing, verbal 
evidence is not allowed to be given of what passed between the parties, either 
before the written instrument was made, or during the time that it was in a state 
of preparation, so os to add to or subtract fiom, or in any manner to vary or 
qualify the wiitten contract {Oosa v. Nnymt {Lord) (1833), 5 B. & Ad. 68, ;'cr 
Lord Penman, O.J., at p. 64). The principle enunciated in thca*< dicta has been 
recognised from early times {Rutland'a {Chuntesa) Case (1604), 6 Co. Bep. 25 b, 
26 a; Haynes v. Jfdre (1791), 1 IIj Bl. 659, 664; Preaton v. Mercerau (1779), 

2 Wm. Bl. 1249 ; Irnham v. Child (1781), 1 Bro. 0. 0. 92 ; llenaon v. Coupe (1841), 

3 Scott (n. 11.), 48; CromweVa (Lord) Case (1601), 2 Co. Bep. 69 b, 76 a, note 

1 ) )• 

(a) “The law is that whatever the negotiations may bo that precede the 
purepase, still the parties to the conveyance are bound by it ” {Prison Com- 
missioners V. Middlesex {Cleric of the Peace) (1882), 9 Q. B. D. 600, 0. A., per 
J ESSEL, M.B., at p. 511). Drafts cannot be looked at {National Bank of AuaVralaaia 
V. Falkingham & Son«,*£1902] A. 0. 585, P. 0., at p. 591). 

(5) Where an executory contract has been carried out by deed, the contract 
is merged in the deed, so far as the deed covers the subject-matter of the 
contract, and it cannot be used to vary the deed ; see Leygott v. Barrett (1880), 
16 Ch. D. 306, 0. A., per James, L. J., at p. 309 : “ You have no right to look at 
the contract either for the purpose of enlarging or diminishing or modifying the 
contract which is to be found in the deed itself ” ; WilHams v. Mtrrgan (1850), 
16 Q. B. 782 ; Teehay v. Manchester, Sheffield, and Liwxdmhire Rail. Co. (1883), 
24 Ch. D. 572; Palmer v. Johnson (1884), 13 Q. B. D. 351, 359, 0. A,; 
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the sabseqaent declaration (c) or conduct (d) of the parties. The 
instminent is to be construed as at the time of its execution (0). 

But while this is the rule in all ordinary proceedings taken upon 
the written agreement, it is not enforced when the court is asked 
to grant the discretionary remedy of specific performance, and then 
the defendant is allowed to give parol evidence to show that the 
written instrument does not represent the real contract between the 
parties (/). 

And the rule is strictly applied only when the language of 
thb instrument is clear (g) ; if the construction is doubtful, and the 
doubt cannot be removed in any other way, it is permissible to refer 
to a preliminary agreement, at any rate if recited in the 
instrument (/<), or to acts done in pursuance of the instrument (i), 
though not to mere subsequent declarations. 

(2) Date and Consideration^ 

783. Parol evidence is admissible to prove the date of delivery Parol 
of a deed, or of the execution of any other written instrument. A 
deed takes effect from delivery, and any other written instrument to prove 
from the date of execution, and though the date expressed in the date oc 
instrument is prima facie to be taken as the date of delivery or 
execution (/c), yet this does not exclude extrinsic evidence of the 
actual date ; and the actual date, when proved, prevails, in case of 

compare Qreswolde^Wilhnmt v. Barnehy (1900), 49 W. E. 203; aud boo 
Salaman v. Olover (1875), L. E, 20 Eq. 444, where, upon a lease being 
granted pursuant to an agreement, and in accoidanco with a scheduled form, 
a proviso iu the agreement excluding certain rights of light and air was read 
as if inserted in the lease. Similarly, conditions of sale cannot control the 
construction of the conveyance (Dee d. Norton v. Webster (1840), 12 Ad. & 

El. 442). 

J e) “ It is always legitimate to look at all the oo-existing circumstances, in 
er to apply the language and so to construe the contract; but subsequent 
declarations, showing what the party supposed to be the effect of the contract, 
are not admissible to construe it ” {Lewis v. Nicholson (1852), 18 Q. B. 503, 
per Loid Campbell, O.J., p. 510; see Doe d. Norton v. Webster, supra; 

Bruner v. Moore, [1004] 1 Ch. 305, per Faewell, J., at p. 310). 

(d) “ No point of law can, I apprehend, be better settled than this ; that, in 
construing the agreement, no acts of the parties subsequent to the making of it 
are, os such, admissible for the purpose of determining its meaning *' {Monro v. 

Taylor (1860), 8 Hare, 61, per Wiqeam, V.-C., at p. 66 ; Bruaier v. Moore, 
suprd) ; that is, if the words are plain and unambiguous {North Eastern Bail, 

Co. V. Hastings {Lord), [1900] A. 0. 260, per Lord Halsduht, L.C., at p. 263). 

Compare the different rule where the terms of the instrument are doubtful, 
seep. 451, po9^. , 

(«) Bal/our v. Wdland (1809), 16 Ves. 161, 156 ; Hastings {Lord) v. North 
Eastern Rail. Co., [1899] 1 Ch. 656, 664, C. A. 

(/) Rich V. Jadcson (1794), 4 Bro. 0. C. 614 ; see 6 V^s. 334, n. ; Woollam v. 

Hearn (1802), 7 Ves. 211, 218, 219; Martin v. Pyeroft (1862), 2 De G. M. & G. 

786, 796, 0. A. ; conmare Omerod v. Hardman (1801), 6 Ves. 722, 730. 

(g) See Clifton v. Walmesley (1794), 6 Term ^tep. 664. 

(A) Leggott v. Barrett (1880), 15 On. D. 306, 0. A., per James, L.J., at p. 309 : 

** You liave no right whatever to look at the contract, although it is recited 
in tho deed, except for the purpose of construing the deed itself." 

(t) See p. 461, post. 

Ik) Maupas v. Clements (1850), 19 L. J. (q. b.) 435; ilfor^att v. Whitmore 
(1851), 6 Exch. 716, 719 ; see p. 382, ante. 
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variance, over the apparent date (/). But a reference in the deed 
to its dale — a covenant to do a thing within a specified time 
after the date of the deed — is construed as referring to the date 
expressed in the deed ; unless there is no date so expressed, or an 
impossible date, and then the reference is taken to be to the date 
of delivery (m). 

784. AVhere no consideration (n), or a nominal consideration (o), 
is expressed in the instrument, or tlie consideration is stated 
generally — e.g.^ for divers good considerations (p) — extrinoio 
evidence is admissible to provo the real consideration ; and where 
a substantial consideration is expressed in the instrument, extrinsic 
evidence is admissi})lo to prove an additional consideration, provided 
this is not inconsistent with the terms of the instrument (</). It is 
not in contradiction to the instrument to provo a larger considera- 
tion than that which is stated (r). 

(3) Custom. 

785. Evidence of custom is admissible for the purpose of 
annexing incidents to written contracts in respect of matters upon 
which they are silent (s). The rule a])plios not only to commercial 
transactions, but also to other transactionf- relating to matters upon 
which known usages have been esta])lished ; and it is founded 
upon the presumption that in such transactions the parties did not 
moan to express in writing the whole of tho contract by which they 

(Z) 2 Co. Jlcp. 4 b ; ('futjloii'.H Case (loSj), .■} Pep. 

1 a; Shop. Touch. 72; v. Moil (ls2r>), 4 lb & C. 2';2. “TJio nilo 

uniformly acted upon from tho tiiue of ClttijUm's Ctif^e lo the present dalojs 
that a deed of otiior ^mtfn" indst bo taketi to &poak from tho tiino of tho 
oxocution, and not from the dhto apparent on tlio face of tho deed. Tliat date, 
indeed, is to bo taken prima facie as the true tune of oxoontion ; but as sofui as 
the contrary appears, tho appaicut date is to l)o utterly disregarded {Ihowue v. 
Burton (1847), 5 Dow. & L. 28‘J, per Patteson, J., at p. 2y2 ; compare Jai/ne v. 
Jhajhes 10 Exch. '430, 433 ; lieJfcU v. Reffell (1866), D. R. 1 P. '& D. 

139, 142). 

(w) Co. Litt. 46 b ; Styles v. Wurdh (1820), 4 B. & C. 908. 

{ii) yhop. Touch. 610; Pott v. TatiUnnier (1815). 2 Coll. 76, 84; Tv>onen(l v. 
y’o/cer (1866), 1 Cli. App. 416, 459 ; Llanelly Rail may and Dock Co. v. LoHdo7.'‘ud 
North Western Hail. Co. (1873b 8 Ch. App. 912, 955. 

(o) Leifchild's Case (1865), L. R. 1 Eq. Ctll. 

f p) Shep. Touch. 610 ; Mtldmaf^ Case (1584), 1 Co. Rep. 175 a, 176 a, b. 

[(j) Villers v. lieaumont (1557), 2 Dyer, 146 a; Venmis Case (1572), 4 Co. Rep. 
la, 3 a; BedclVs Case (1607), 7 Co. Rep. 40 a ; It. v. Scammonden {Inhalnlunts) (1789), 
3 Term Rep. 47-1 ; Nixo7iy. Hamilton (1838), 2 Dr. & Wal. 364, 385; Clifford v. 
Turrell (ItHl), 1 Y. & 0. Oh. Gas. 138, 149 ; on appeal (1846), 9 Jur. 633, per 
Lord «.Lyndhtjr8T, L.O. : “ The settled rule of law is that you may go out of 
the deed to prove a consideration that stands with that stated on the face of the 
deed, but you cannot be allowed to provo a consideration inconsistent with it ’* ; 
Frail v. Mlis (1852), IG^Boav. 350; Frith v. Frith, [1906] A. 0. 264, P. 0. In 
Fcacock V. Mo7ik (1748), 1 Vcs. Sen. 127, 128, Lord Iiardwioke, L.O., expressed 
the view that, unless uie deed said ** and for other considerations,” a considera- 
tion in addition to that expressed would bo contrary to the deed, and evidence 
of it could not be admitted ; but this must be taken to be overruled (9 Jur. 
633; see Bayepooh y. Collins (1871), 6 Oh. App. 228 ; Stiles v. A»~G. (1740), 2 
Atk. 162). 

(r) Clifford v. Turrell, supra. 

(a) Johnson v. Raylton (1881), 7 Q, B. D. 438, per COTTON, L. J., at p. 443. See 
title Custom and Usages, p. 260, ante. 
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intended to be bound, but to contract with reference to those known 
usages . The custom, however, must not be repugnant to, or 
inconsistent with, the written contract (b), and it must be possible 
to attribute knowledge of the custom to the parties (c). 

(4) OvUateml Parol Ayrecmmt 

786 . Under certain conditions evidence may be given of a 
parol agreement contemporaneous with and touching the subject- 
matter of a written agreement. Tlio necessary conditions are that 
the parol agreement shall bo entirely collateral to the written 
agreement (<Z), and that it shall not contradict tho written agree- 
ment (<?). The parol agreement will bo more readily enforced if it 
was an inducement to entering into the written agreement (/). The 
parol agroomont, moreover, must not be such as is required by tho 
Statute of Frauds or otherwise to be in writing (g). 

(a) Jliitfoii V. M'arren (18^6), 1 M. & W. 4GG, fer P^vuke, B., at p. iTo ; Oihon v. 

Small 4 H. Jj. Cas. 853, 397 ; Broicn v. Byrne (J85I), 3 B. & B. 703, 

per CoLKRinaK, J at p. 7 1 0 : “ 1 ii all contracts its to the sub j oct-iiiattor of which 
known usages prevail, psirties aro found to proceed with the tacit assuniptfon 
of those usages ; they commonly reduce into writing the special particulars of 
their agreement, but omit to specify those known usages, which aro included, 
however, as of com so, by mutual understanding; ovidonce, therefore, of such 
incidents is recoivablo.” And as to the nxjicdieiicy of allowing this addition to 
the written contract, boo Trunnanv. Loder (1840), 11 Ad. & 1^1. o80, pir Lord 
Denman, C.J., atp. 697; Ilum/rey v. Pale (1857), 7 E. & B. 266, per Lord 
Campbell, C. J., at p. 278. 

Li Spartali v. Benerlce (1850), 10 C. B. 212, it w'as pointed out by Wjlde, C.J., 
at p. 222, that the eiroct of custom may bo (1) to prove that words in tho par- 
ticular trade are used in a peculiar sense, diiloiont from tho ordinary sense; and 
(2) to annex im idonts to tho contract in matters on wliich the contract is silent. 
In either case they do not vary or contradict, either exi)res8ly or by implica- 
tion, tho terms of the wiitten instrument. The former use of custom will 
be noticed again subsequently, p. 450, post. 

(b) Brown v. Byrn<', supia, at p. 715 ; and tho custom cannot override tho legal 
effect of tho actual document, so as, for insla'ico, to vary tlio priority of 
incumbrances {Menzies v. Liyhtfool (1871), L. K. 11 lilq, 459). 

(^c) As to the effect of custom and usage upon contracts, see title Custom 
ANO Usages, p. 260, ante. 

(d) Tlio following agreements have been hold to bo coJlatoral; — Parol agroo- 
rnent by a landlord to destroy labbits made on tho granting of a lease of gra-.s- 
Innd (il/on/oa v. Griffith (1871), L. R. 6 Exoh, 70; Er^Kme v. Adeane (1873), 8 
Ch. App. 756); a parol ropio'joutatioii, amounting to a warranty, made upon 
letting a house, that tho drains are in good oidor {Pe Lassalle v. Guildford, 
[1901] 2 K. B. 216, 0. A.). A parol agreement to put the premises into repair 
has been hold to be collateial {Mann v. Ntinn (1874), 43 L. J. (c. P.) 241 ; but 
th ia case has been doubted {Anydl v. Duke (1875), 32 L. T. 320) ) ; and on an 
agi’eement to lot a house and scheduled luimiture a previous parol agreement to 
provide more furniture is not admissible (A v, Duke, supra; Burtsal v. 
Bianchi (1891), 65 L. T. 678 ; but in the case of Angdl v. Dvdw, supra, at an earlier 
stage ((1875), L. II. 10 Q. B. 174), such an agreement v^s hold to bo collateral). 

(«) Morgan v. Orijjith, supra, at p. 73 ; Erskins v. Adeane, supra, at p. 766 ; dtil'ew 
London Credit Syndicate, Ltd. v. NeaU, [1898] 2 Q, B. 487. See, further, title 
Bills of Exchange etc., Vol. II., p. 483. 

If) Morgan v. Oriffth, sv^a ; Erskinsy, Adeane, supra; compare Seago v, 
Deone (1828), 4 Bing. 469. 

(g) If the contract is really collateral, it does not require to be iu writing 
merely because the principal agraement, which is in writing, relates to an interest 
in land (Angdl v. Lhtke (1876), X. E. 10 a B. 174, 178 ; Boston v. Boston, [1904] 

1 K, B. 124, 0. A. *, compare Meeholen y. Wallace (1837), 7 Ad. A El. 49). Where the 
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Sud-Seot. 2 . — To Explain the Meaning and Application of Worde. 

787. The object of interpretation is, as already stated, to 
ascertain the intention of the parlies to the instrument as expressed 
by the words they have used ; and, since the words are the sole 
guide to the intention (h), extrinsic evidence of that intention is 
not admissible, save in the case of a latent ambiguity which cannot 
otherwise be resolved (i). 

But extrinsic evidence is admissible both to ascertain where 
necessary the meaning of the words used, and to identify the 
persons or objects to which they are to be applied (/c) ; and, since 
tlie meaning and the application will depend upon the circumstances 
surrounding the author at the time when the words were used (1), the 
same principle requires that evidence of such circumstances should 
be admitted. The court, which has to construe the document, ought 
to know the surrounding circumstances at the time when it was exe- 
cuted (m), so as to place itself, as nearly as possible, in the position 
of the parties (w). The intention of the parties is expressed in the 
words, used as they were with regard to the particular circumstances 
and facts (o). Moreover, it may appear from the surrounding 
circumstances that a series of instruments, although not expressly 


collatoral agroeinotit is to be performed by the landlord during the whole currency 
of a lease exceeding one year, its immediate performance by the tenant in 
executing the lease is apparently sufficient to exempt it from the statutory 
requirement that coutraets not to be performed within the year must be in 
writing (boo argument in Erakine v. Adeane (1873), 8 Ch. Ai)p. 756, at p. 764). 
(h) See p. 434, ante. 
ft) See p. 454, voat,^ 

(4*) Evidence, that is, to enable the court to discover the meaning of the terms 
of the written document, and to apply them to the facts {Shore v. Wilson (1842), 
9 Cl. & Fin. 355, U. L., per Pahkb, B., at p. 566). By “meaning” is meant 
either the ordinary or some special moaning as defined in the succeeding para- 
graphs of the text ; not the particular meaning, varying from such ordinary or 
upocial meaning, which the author of the document may have had in view. See 
note (A) on p. 460, post. 

U) .Shore v. Wilson, supra, per Lord Cottenitam, nt p. 580. 

(to) “In construing all instruments, you must know what the facts wore 
when the agreement was entered into” {Cannon v. Vtllars (1878), 8 Ch. i), 416, 
per Jessel, M.R., at p. 419; see Shore v. Wilson, sujtra, per Erskine, 
jit p. 512 ; Smith v. Eos d. Jersey {Earl) (1821), 2 Brod. & Bing. 473, H. Ij.,per 
Bayley, J., at p. 550; Bradford {Earl) w. Romney (1862), 30 Bear. 431, 436; 
Sidehotham v. Knott (1872), 20 W. JB. 415). 

(») Hart V. /Zari (1881), 18 Ch. B. 670, per Kay, J., at p. 693 ; and see »er Lord 
WENSLEYDAliB in Shore J. Wilson, supra, at p. 556; Qreyv. Pearson {IS51), 6 
II. L. Cas. 61, 106; Roddy v. Fitzgerald {1858), 6 H. L. Gas. 823, 876; Baird v. 
Fortune (1361), 4 Macq. 127, 149, H. L. ; per SuaDEN, L.O., in A.-O. v. 
BrumiHond (1842), 1 Dr. & War. 353, at p. 367 ; see also Magee v. Lavdl (1874), 
L. B. 9 0. P. 107, 112 ; and Lord Bsuer, M.E., in Roe v. Siddons (1888), 22 
Q. B. D. 224, at p. 233, 0. A.: “The dood must be construed according to the 
ordinary rules of oonstiviction, one of which is that you aro entitled to look at 
the circumstances existing at the date of the deed.” See also Butterley Co., Ltd. 
Y. New HucknaU Colliery Co., Ltd., [1909] 1 Oh. 37, 0. A., at pp. 46, 62. 

(o) Inglie v. Buttery (1878), 3 App. Cas. 662, per Lord Blaokburv, at p. 677. 
Thus, in ascertaining the premises granted by a lease, the parties have a right to 
prove all the circumstances cxinnectod with the state of the property at the time 
of the demise {Oshorn v. Wise (1837), 7 0. & P. 761 ; Hall v. Lund (1863), 1 
H. & 0. 676, 684). The circumstances, by explaining the relative position of we 
parties— e.^., which is buyer and which is seller— may remove an ambiguity on 
the contract {Newell y. Bad/ord (1867), L. B. 3 0. P. 62). 
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referring to each other, are part of the same transaction, so that 
they must be construed together (p); and evidence is admissible for 
this purpose (g). 

788. The rules already laid down as to the meaning to be 
ascribed to words (r) indicate the nature of the extrinsic evidence 
which can be adduced to arrive at their meaning. Primarily words 
are to be taken in their ordinary popular sense («). Where there is 
any doubt as to the ordinary meaning, the court may have recourse 
fo dictionaries to ascertain what the commonly received meaning 
is (<). Where the words are foreign, evidence is admissible to show 
what is the corresponding meaning in English (a). Similarly, 
evidence may be given of marks or cipher commonly used by the 
author of the instrument (6), but a mere obscurity of handwriting 
is for the court to solve (c). 

789. Technical words are primarily to be taken in their tech- 
nical sense. As to technical legal terms (d) the court requires no 
evidence. Whore the words are technical terms of science or art, 
the evidence of experts, or of books dealing with the subject, is 
admissible to inform the court of their meaning (£;). 

790. Where a word or phrase has a special meaning in a par- 
ticular district or among a particular class, evidence of such special 
meaning may be given (/), and also evidence that the person using 


{p) See p. 439, ante. As to oases where tlie question may he complicated by 
the application of the Statute of Frauds, seo title Conthaot, Vol. VII., p. 3G9. 

(q) Harman v. Richards (1852), 10 llare, 81, 85: see title OoNTttAOX, 
Vol. VII., p. 370. 

fr) Seo pp. 434—436, ante. 

m See p. 434, ante, 

(t) See an early example of recourse to a dictionary in Matthew v. Parchins 
(1608), Gro. Jac. 203. 

(<x) Shore v. Ifj7fio»(1842), 9 01. & Fin. 355, H. L., per Paiike, B., at p. 555. 

Wnere the language of the instrument is such as the court does not under, 
stand, it is competent to receive evidence of the proper moaning of that 
langfuage, as when it is written in a foreign tongue ” (see per Erskine, J., at 
p. 611 \'per Tinjdal, O.J., at p. 566). 

(b) Kell V. Charmer (1856), 23 Beav. 195. 

(c) Bemon v. Hayward (1835), 2 Ad. & El. 666, n. 

\a) Share v. IFt/aow, fiwpra, per Ehskine, J., at p. 612 ; Roddy v. Fitzgerald 
(1858), 6 H. L. Gas. 823, per I^rd Wensleydale, at p. 877 (as to wills) ; Leach 
y. Jay (1877), 6 Oh. 1>. 496, per Jessel, M.B., at p. 499 ; Smith v. Butcher (1878), 
10 Oh. D. 113, 114. 

(e) Share v. WUeon^ supra: "If the terms are technical terms of art, their 
meaning must ... be ascertained by the evidence of persons skilled m the art 
to which they refer*’ {per EitssiNE, J., ot p. 611 ; per Tindal, O.J., at p. 566). 

(/) Parol evidence is admissible " where technical words or peculiar terms, 
or indeed any expressions, are used which at the.«timo the instrument was 
written hod acquired an appropriate meaning, either generally or by local 
usage, or amongst particular classes” {Shore v. WtUon^ supra^ at p. 667 
QranH v. Maddox (1846), 16 M. & W. 737, per ALDEttSON, B., at p. 745). 
Such parol evidence is equivalent to translation (tiid., per Platt, B., at p. 7401. 
As to local meaning of terms of measurement, see Barksdale v. Morgan (1694), 
4 Mod. Bep. 185, 186 ("acre”). “One thousand,” as applied to rabbits, has 
been hdd in a partioular district to mean 1,200 {Smith v. Wilson (1832), 3 B. & 
Ad. 728). In a mining lease " level ” has been oonstruod in the partictuar sense 
in whioh it was used by mmeis in the neighbourhood {Clayton v. Oreyson (1835), 
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it resided in such district or belonged to such class {g\ But such 
evidence must refer to the general use of the word, and must lead 
to the conclusion that the author used the term in the particular 
instrument in the suggested sense ; it must not be direct evidence 
that in the particular instrument he intended to use the word in 
some sense differing from its ordinary meaning (/i). Moreover, 
evidence of this kind must not contradict the provisions of the 
deed ; its effect must be limited to explaining them (i). 

791. The admission of extrinsic evidence of the special meaning 
of words among a particular class or in a particular district is of 
most importance in regard to mercantile contracts. Where by the 
custom of tho trade a particular meaning is given to a word or 
phraso, that is the meaning in which it is taken to be used in the 
written contract, and evidence of such customary meaning is 
admissible accordingly (/c). This admission of evidence does not 
depend upon any ambiguity in tho instrument to be construed, but 
merely upon the fact that the expression has, with reference to the 
subject-matter of the contract, ac(piired the peculiar meaning (Z). 
Similarly the terms of a mercantile contract may be interpreted in 
accordance with local usage at the place wrore it is to be carried 
out (;a). The evidence must be of general usage and practice 

4 Nov. & AI. (k. b.) 602). And Minilarly us to terms which have acquired a 
peculiar bciiso iu a particular trade (Uvb^tson v. French (1803), 4 East, 130, 

{«/) Til Shore v. Wthon (1842), 9 01. & Fin. 355, II. Tj., the quostion was as to the 
moaniiig of tho expression “ godly preacliors of Christ’s Holy Gospel” as used 
hy Lady Hewley in a deed of 1704. Evidence was admitted of tho existence of 
a class of Trinitarian Protestant Dis&entors by whom this phrase was usc<l to 
denote their own ministers, and that Lady llowloy was a member of this party 
(soo tbid., ])p. 628, 530, 550, 580). Consequently both Unitarians and Church of 
England clergymen wore excluded; compare Drummond v. A,-G. (1849), 2 
U. L. Cas. 837, as to “ Protestant Dissenters.” 

[h) “ Parol evidence of tho particular moaning which the party affixed to his 
words ” cannot be set up “to contradict or vary the plain language of tho instru- 
merit itself” (see per Tindal, C.J., in Shore v. Wilson^ mpra, at p. .566; per 
Ehskine, J., at p. 614 ; per Coleridge, J., at p. 626 ; Drummond v. A,~0. (1849), 
2 11. L. Cas. 837, 803). 

ft) A.-Q. V. Clapham (1865), 4 De G. M. ^ G. 691, 627. 

(A:) “If the instrument be a mercantile contract, tho moaning of the terms 
must be ascertained by the j my accoruing to their acceptation among merchants ” 
{Shore v. Wilso7i, supra, per Erskink, J., at p. 511 ; per Tindal, 0. J., at pp. 566, 
667; see Smith v. Wilson (1832), 3 B. & Ad. 728, per Parke, J., at p. 733; 
Myers v. Sari (1860), 3 E. & B. 306, per Cookburn, C.J., at p. 315; llart v. 
Standard Afartne Insurance Co.' (1889), 22 Q. B. D. 499, 600, C. A.). The 
usage of. a particular trade, which must be proved by evidence until so often 
recognised that judioial notice can be taken of it, must be distinguished from 
the general usage of morchnuts, known as the law merchant (see Lethulier*s 
Case (1692), 2 Salk. 443, pei' Holt, C.J. ; and ub to the construction of usual and 
unusual contracts, see Lewis v. Marshall (1844), 7 Man. & G. 729, 746, n.). 

(1) Myers v. Surl, supra, per Hill, J., at p. 318 ; per Blackburn, J., at p. 319. 

Neither in the construction of a contract among merchants, tradesmen, or 
others, will the evidence be excluded because the words aro in their ordinary 
meaning unambiguous ; for tho principle of admission is, that words perfectly 
unambiguous in their ordinary meaning are used by the contractors in a 
different sense from that ” (lirvwn v. Byrne (1864), 3 E. d; B. 703, per OoLE* 
BIDGE, J.,atp.7l0). H 

(to) Thus, “ in turn to deliver " in a oharterparty will be construed in 
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prevailing in the particular trade or business, not the mere opinion 
of the^ witnesses as to the construction of the contract (71). It is 
admitted, not to contradict the document, but to explain the words 
used in it — to supply, as it were, the mercantile dictionary in 
which is to be found the mercantile meaning of tho words which 
are used ( 0 ). 

792. Where the instrument is of ancient date, then, whether the 
words are taken in their ordinary popular sense, or are taken in the 
^ense given to them by a particular class or in a particular i)lacG, 
evidence will be admitted of the meaning of the words at the date 
of the instrument (p), and such evidence may properly bo given by 
reference to historical and other works (q), 

793. When the meaning of the words of the instrument has 
boon ascertained, whether thoir ordinary popular meaning or their 
special meaning— such special meaning being determined by the 
context or by extrinsic evidence— it is still necessary to ascertain 
tho particular p(3rsons or things to which, in accordance with such 
meaning, they apply, and this involves the admission of further 
evidence — namely, such ovid(3nce as is necessary to identify ihe 
person or thing mentioned in the instrument (?•). 

Sub-Sect, 3 . — Kvidenre 0 / Conduct and JHs under an Inetrument to ecrplain 
it when doubtful, 

794. If, after other methods of interpretation have been 
exhausted, there remains a doubt as to tho effect of tho instrument, 
it is permissible to give ovidence of tho acts done under it as a 
guide to the intention of tho parties (s) ; in particular, of acts done 
shortly after tho date of the instriiinont (0. But evidence of the 
acts done cannot be admitted to contradict the clear moaning of the 
instrument (a). 

accoidanco with the iminning of the phriibe at tho port of dohvery [lioherhon v. 
Jachon (1846), 2 U. B. 412). 

(n) Lewis v. Marshall (1844), 7 Man. & O. 729, 744. 

(o) Bowes V. Slnnid (1877), 2 App. Ous. 455, per Lord Caiuns, L.O., at p. 468. 

(p) Where, that is, “ by tht lapse of time and change of manners, the words 
have acquired in the present ago a different meaning from that which they boio 
when originally employed” {per Tindal, O.J., in Idhorc v. Wilaw (1812), 9 
Cl. & ITin. 356, II. L., at p. 5(56 ; see per Coleutdqe, J., at pp. 527, 628 ; per 
Gueney, B., at p. 645 ; Drummond v. A.-G-. (1849), 2 il. L. Cas., 837, per Lord 
Campbell, at p. 8G3). 

(q) Shore v. Wxhon^ supra, jter Maule, J., at pp. 501, 602. 

(r) “For the purpose of applying the instrument to tho facts, and determining 

what passes by it, and who take an interest under it, a second description of 
ovidence is admissible, viz., every material fact^ that will enable the court to 
identify the person or thing montionod in the instrument ” {Shore Wilson, 
supra, per Paukb, B., at p. 550; 1) aterparfc v. Fennell (1859), 7 H. L, Cas. 650, 
per Lord Chelmsfoiid, at p. 078). ^ 

(«) “If the words of the instrument be ambiguous, we may call in the acts 
done under it as a clue to the intention of the parties ” Ipjer Tindal, O.J., iu 
Doe d. Pearson v. Ries (1832), 8 Bing. 178, at p. 181 ; repeated in Chapman v. Dluck 
(1838), 4 Bing. (n. o.) 187, at p. 193 ; see Wadley v. Bayli8s{l%l€i, 5 Taunt. 762). 

(t) 1^8 principle is expressed in the maxim Coniernporama eapoeitio est/ortissima 
in lege (SS Go. Inst. 136). 

' (o) Gli/ton v. WalmesUy (1794), 6 Term Bep. 604 ; Forhesy. Wort (1872), L. B. 

2 a. L. So. 214 ; JVbrtA Faetern RaR, Co, v. Hastings (Lor^, [1900j A. 0. 200, 
203, .270 ; and see MarshaU y. Berridge (1881), 19 Ch. I). 233. 
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Deeds and Other Instruments. 


Shot. 3. Tho principle of construction by contemporaneous usage is 
Admission primarily applicable to ancient documents (6). But here, also, 
of Extrinsic before evidence of such usiige can be admitted there must be a 
E viden ce, doubt on the construction of the instrument, either by reason of 
Evidence of occurrence of general words (c) or because, in consequence of 
contem- lapse of time, the words may have changed their meaning (d), 
vMgeM^to account of some other uncertainty or ambiguity (e). Con- 

ancient temporary usage is not admissible to contradict the clear meaning 

documents. of the instrument (/). An ancient instrument, for the presep/; 

purpose, appears to be one that dates from beyond the time of 
living memory (^). 

Modern 795 . The evidence is not restricted to direct evidence of contem- 

poraneous usage, which it would frequently be impossible to procure. 
Modern usage, if there is nothing to countervail it, raises a 
presumption that the usage was the same immediately after the 
date of the instrument, and consequently evidence of modern usage 
is admissible to explain an ancient deed (h), 

(6) “In tho construction of ancient grants and deeds, there is no bettor way 
of construing them than by usage ” v. I'urker (1747), 3 Atk. 670, per 

Lord Uaudwicke, L.C., at p. 577 ; 9 Co. Hop. 28 a, n. (F)). “ One of the most 
settled rules of law for the construction of ambiguities m ancient instruments is, 
that you may resort to contomporunoous usage to ascertain tho moaning of the 
deed ; tell me what you have done under such a deed, and I will tell you what 
that deed means” {A.-G. v. iHrummond (1842), 1 Br. & War. 353, per SuGDBN, 
L.O., at p. 368) ; see Drummond v. A.’-G. (1849), 2 11, L. Cos. 837, per Lord 
CoTTENiiAM, atp. 861 ; per Lord Campbell, atp. 863 ; compaio .4 v. Jiraeenoee 
College (1834), 2 01. & b’m. 295, 317; JfehheH v. rurchcu (1871), L. K. 3 P. C. (505, 
650; and ns to charities, 6oeri.-(/. v. Jtnstol Corporatton (1820), 2 Jac. & W, 294, 
321 ; A.-G. y. lioaUm Corporation (1847), 1 De O. & Sm. 519, 627. 

(c) “When a grant of reinoto antiquity contains general words, tho best 
exposition of such a grant is long usugo under it” {Chad v. Tihed (1821), 2 
Bred. & Bing. 403, per Dallas, O.J., at p. 406). “ However general the words 

of the ancient deeds may bo, they are to be construed, as Lord Coke says, by 
evidence of the manner in which the thing has been always possessed and used 
{Weld V. Hornhy (1806), 7 l^ast, 195, per Lord Ellenbokougii, C.,T., at p. 199 ; 
Waterparh v. i^’enaeZi (1859), 7 IE. L. Cas. 650, per Lord Cbanworth, at p. 680). 

{d) See Ifaatinga {Lord) v. N^yrth Eastern Bail. Go., [1899] 1 (^h. 656, 0, A., per 
Lindlisv, M.B., at p. 663. Thus, in ascertaining the meaning of tonus in an 
ancient trust do^ at the time of execution, evidence is admissible of “the oaily 
and contemporaneous appliention of the funds of tho charity itself by the original 
tnistees” {Shore v. Wilbon (1842), 9 Cl. & Fin. 365, II. L., per Tindai,, C.J., at 
p. 569). 

(e) “There can bo no doubt, th.at contemporaneous usage may bo resorted to 
for the purpose of explaining any uncertainty or ambiguity in an ancient 
grant ; but then there must be ' uncertainty or ambiguity ’ ” {Haatinga {Lord) 
V. North EaeUm Bail. Go., eupra, per Vaughan Williams, L.J. , at p. 661 ; Doe 
d. Kinglffke v. Bevies (1849), 7 0. 13. 465,604; De la WarrtEarl) y. MUee (1881), 
17 Ch. D. 636, 673, 0. A.). ' 

(/) “In the case of a grant no usage, however long, can countervail the 
dear words of the instrument, for what is done under usurpation cannot consti. 
tntealegal usage” {Chad v. Tilsed (1821), 2 Brod. ABing. 403, per Dallas, O.J., 
at-p. 406); see B. v. Varlo (1775), 1 Cowp. 248, per Lord Manseield, 0.J,, at 
p. 250. 

See North Eastern Bail. Co, y. Haeiings {Lord)^ [1900] A. 0. 260, per 
Lora Davet, at p. 269. Where eontmporanea eaapoeitio is relied on upon the 
ground that the meaning of the words has changed, the instnunent must be old 
enough to pennit of this ohanM {Hastings {Lor^ y. North Eartem Bail* Co,, ewara, 
per liiNDLET, M.B., at p. 663). See also title OuvsoM. and Uaiais, p. 222, anfo» 
(A) Chad T. Tilsed, euprot at p. 406 ; Beaitfort {Duke) y, Swansea Corpondion 
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And it woald seem that the principle may also be invoked 
for the purpose of construing modern instruments, though this is, 
perhaps, not always recognised (i). 

Sub-Sbot. 4 . — Evidence of Intention to explain a Latent AmbiguUif* 


SlOT.S. 

Admlsikm 

ofExtrinato 

Bvldenoe. 


796. When the meaning of the words of the instrument has Koendence 
been ascertained by intrinsic evidence, and by such extrinsic evidence Jj Swlaln*' 
as is admissible for that purpose, it may be that the instrument as patent 
thtis interpreted fails to indicate with certainty any specific inten- ambignitieii 
tion on the part of the author. The instrument shows on its face 
that the author has contradicted himself, or has expressed alter- 
native intentions without deciding in favour of either, or has 
omitted something necessary completely to define his meaning. 

The instrument is then said to be ambiguous, and the ambiguity is 
called a patent ambiguity (/j). No direct evidence of intention can 


(1849), 3 Exoh. 413, 4‘2o; Wafcrpark v. Fennell (1859), 7 H. L. Cas. G50, 684; 
aimpaon v. Demly (1860), 8 C. 15. (N. 8.) p. 473; Haetinqe Corporation v. Ivall 
(1874), L. K. 19 Eq. 658, 681 ; Fe la Warr {Earl) v. (1881). 17 Ch. B. 
635, 573, C. A. Similarly, in a question of piescription, “usa^o continued 
during living memory, when there is nothing to the contrary,” may “ justify 
tho presuiniiiion of a similar usage from time immoinorial” {Netll v. Devon~ 
shire {Ihthe) (1882), 8 App 135, per Lord Relboiinu, L.C., nt p. 156). As 
to moclorn usage, carried back for a considorahle time, interpreting a doubtful 
statute, see Dunbar {Magistrates) v. llojburghe {Duchess) (1835), 3 01. & Pin. 335, 
354, H, L, 

(t) Van Diemen's Land Co, v. Table Cape Marine Hoards [1006] A. 0. 92, 98. 
Tho dictum of TiNDAi/, O.J., cited lu note (s) on j). 451, ante, referred to amodoru 
instrument. And it is possible to confine cm tain dtefa which beeni to exclude 
such evidence in tho case of modem instruments to cases whoio it is attempted 
to use the conduct of tho parties to contradict the clear meaning of tho 
document (see }>. 445, note (d), ante). In cases of ambiguity it ap])cars to bo a 
sensible and proper course to accept the intorpietation of tho parties as shown 
by their own acts: Optimna interpres rerum mua (2 Co. Inst. p. 282); com2>aro 
Hadlier v. Diggs (1853), 4 II. L. Cas. 435, 458. 

The court will not construe a covenant for renewal of a lease as a covenant 
foi perpetual renewal because successive renewals have boon made each 
containing the same covenant. But this is oxceplioual, and is based on 
the ground that a covenant for perpetual renewal must bo perfectly clear 
(liaynham v. Guy's Hospital {VidQ), 3 Yes. 295); yet even hero tho King’s 
Bench, with Lord Mansfield at its head, treated it as plain that the cove- 
nant should be construed by the conduct of the paities {Cooke v. Booth (1778), 

2 Cowp. 819). The controversy arising out of this iucideut seems to have 
induced declaratious in tho Court of Chancery that evidence of conduct was 
never admissible v. Guy's Hospitody supra ; Eaton v. (1798), 3 

Ves, 690, 694; Jggulden v. May (1804), 9 Yes. 325; Balfour v. Welland (1809), 
16 Yes. 151, 156) ; see Douglas v. Allen (1842), 1 Con. & Law. 367 ; Burrowes v. 
Hayes (1834), Hayos & Jo. 697). 

(Je) “There be two sorts of ambiguities of words; tho one is amUguitas 
patms and the other laiens. Patens is that which appears to be ambiguous upon 
the deed or instrument; laiens is that which soemeth certain and without 
ambiguity, for anything that appeareth upon the deed or instrument ; but there 
is some collateral matter out of the deed mat breedeth the ambiguity ” (Bacon's 
Law Tracts, p. 99). For an instance of a patent ambiguity ariung out of oon- 
tiadiotion, see Saimderson v. Piper (1839], 5 Bing. (N. o.) 425, where in a bill of 
ex<^ange the amounts in writing and in figu^ were different, ^ough for a 
reason peculiar to that class of instrument the written amo^t prevailed ; for onO 
arising out of the writer's failure to make ^ his own mind, see Shep. Touch. 
261— a naut “ to one of the children of J. ».'' ; for one arinuff irom omiauon 
to state the intention definitely, see Altham*$ Cass (1610), 80o. Bap. 160 b, 166 a 
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Deeds and Oiuer Instouments. 

be given to resolve such an ambiguity. Sometimes it may be cured 
by election (1), but otherwise the deed is void for uncertainty (w). 

797. When the instrument appears on its face to be free from 
ambiguity, but, upon the endeavour being made to apply it to the 
persons or things indicated, it appears that the words are equally 
applicable to two or more persons, or to two or more things, there 
is a latent ambiguity (w). The ambiguity — in this case also called 
an equivocation (o) — is not discovered till the instrument comes 
to be applied to external circumstances. Direct evidence of the 
author’s intention may be then given for the purpose of ascertain- 
ing which of the several persons or things to whom the words are 
applicable was intended to be denoted (p). 

Sect. 3. — Correction of Errors by Intrinsic Evidence. 

798. Since an instrument is to be construed according to the 
intention of the parties as appearing from the whole of its contents, 
it follows that such intention must not be defeated by too strict an 
adherence to the actual words (r/), ard any corrections may be 
made which a perusal of the document shows to bo necessary. 
Thus, wrong grammar and spelling may be corrected (r) ; words 


fa liinitutioii to two ** at Jieredtbus^*) ; Pearce v. Watts (1875), L. It. 20 lilq. 492 
(reservation of iho laud “ nocessai-^ ” for making a railway). Thoro is a latent 
ambiguity whoro a man makes a gift to his noihew John, and it appears that 
ho lias two nephews of this name. 

(/) Si'O p. 457, pot't. 

\m) “ All ambiguity of words by matter within the deed, and not out of the 
deed, shall bo holpoii by oonstructibn, or in somo cases by election, but never by 
nvoiineiit, but rather shall make the deed void for uncertainty” (Uacon’s Law 
Tracis, p. 99). ^ “ Whoro tlioro is a doubt on the face of tho instrument, the law 
admits no extrinsic evidence to explain it” {Hauiiderson v. Piper (1839), 5 Bing, 
(n. 0 .) 425, per Tindal, O.J., p. 431). “No averment dehors can make tha^ 
good, which U])oii consideration of the deed is apjiartmt to bo void ” {Altham's 
Case (1(510), 8 Co. Rep. 150 b, 155 a) ; see Committee of London Clearing Bankas 
V. Julaiui Revenue Commissioners, [1896] 1 Q. B. 222, per Wright, J., p. 227, 

(n) See note (t) on p. 453, ante. 

(fj) Due d. Hiscocks v. Utscocks (1839), 5 M. (fr W. 363, 369 ; Douglas v. Fellows 
(1853), Kay, 114, 120. 

(p) Smith v. Jeffryes (1846), 15 M. & W. 661, 562; AUham's Case (1610), 
8 ^\). Rop. 150 b, lo5 a ; Shore v. W%ls6n (1842), 9 Cl. & Fin. 356, TI. L., p«r 
Erskinh, J., at p. 617 ; per Parkis, B., at p. 657 ; Water 2 >ark v. Fennell (1859), 
7 II. L. Caa, 650, per Lord Wknsleyualb, at p. 685 ; Roden v. LathUm Small Anns 
Co, (1876), 46 L. J. (q. b.) 213 ; compare Beaumont v. Fuld (1818), 1 B. & Ali 
247. As to wills, see Ckeynefs {Lord) Case (1591), 6 Co. Rep. 68 a, and title 
Wills. 

{g)*Qui hasret in Utera, hceret in cortice (Shop. Touch. 87); Northumberland 
(Earl) V. Egremoni {Earl) {Hod), 1 Eden, 436, 446. See the third rule reported to 
have been laid down by Staunfoed, J., in Throckmorton v. 2'raci/ (1665), 1 
riowd. 146, 160 : “ Thirdly, that the words shall be construed according to the 
intent of tho parties and not otherwise ; and here he cited what Braoton saith, 
‘Carta non est nisi vestimentum donationis; and the intent diroots gifts more than 
the words.” So WiLLES, 0. J., in Smith v. Packhurst (1742), 3 Atk. 135, at p. 136 : 

“ Such a construction should he made of tho words in a deed as is most agree- 
able to the intention of the grantor ; the words are not the principal things in 
a deed, but the intent and design of the grantor.” 

(r) Falsa grammatica non viiiat conceasionein. Falsa orthographia non vitiat 
(Sh^. Touch. 55, 87); Shrewsbury* s {Earl) Case (161(Q, 9 Co, Ben, 
48 a. Fedse grammjBr mcludes a case wnere the writer has stat^ the leverse 
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that are merely insensible (s), or that are repugnant (t), and 
even whole provisions (a), may bo rejected ; words may, though 
more sparingly, be supplied (6); and words and clauses may be 


of what he obviously meant, as where a bond is conditioned to be void on 
failure to make the stipulated payment (Vernon v. AUop (1662), 1 Lev. 77 : 
“The obligation shall not be of no effect, if by any moons it may bo made 
good”). See Langdon v. Qoole (1681), 3 Lev. 21. A double negative does not 
make an affirmative if the contrary intention is clear (Rhep. Touch. 87). Oases 
of arroneous spoiling are numerous in the early reports (Norton on Interpreta- 
tion, p. 93). Many of these are on Latin wori^s, as in Walter v. Pigot (16021, 
Cro. Eliz. 896 ; Moore (k. b.), 645, vrhero sepiuagmits was read sepiinyetdis so as to 
make the penalty on a bond £750, the bond being for £500 ; and in Matthew v. 
Fu 7 china (1608), Cro. Jac, 203, where nohulia was corrected to nohilihiia (Ga. 8d.), 

(a) Smith v. Packhurat (1742), 3 Atk. 135, 136 (the court “may reject any 
words that are merely insensible ”); Goodman v. Knight (1614), Cro. Jac. 358 ; 
Langdon v. Qoole (1681), 3 Lev. 21; Ilanhiiry v. Tyi'cll (1856), 21 Boav. 
322, 327. 

(<) See Tr»7^v)/i v. Wihon (1847), 15 Sim. 487, where in an indemnity given to 
A. against liability for rents and outgoings as from a future day, and against 
“ all the present debts and liahihties" of A., the words in italics wore rojooted as 
repugnant ; ITolmea v. Ivy (1678), 2 Show. 15, where in a condition to a bondfoy 
“the delivery of 35,000 tiles to the value of £114 at 15 j9. Qti. a thousand,” the 
“ 35,000 ” (wliich should have been 185,000) was rejected ; and compare Qwyn 
V. Neath Canal Co. (1808), lu R. 3 Exch. 209. As to rejecting words repugnant 
to words of limitation, see title Beal Property and Cdattels Beal. 

(n) Glynn y. Margetaon A Co., [1893] A. 0. 351, per Lord Halsbury, L.O., at 
p. 357. 

(h) The court, it has been said, has no power “ to alter the words or to insert 
words which are not in the deed ” (per Willes, O.J., in Smith v. Packhurat 
(1 742), 3 Atk. 1 35, at p. 1 36). But this goes too far. There are nurnorous instances 
whore words accidentally omitted have been supplied, “ The law will, as much 
as it can, assist the fraiitios and infirmities of men in their employments, who, 
in drawing long deeds, may easily make a slip ” (5ay and SceVa (Lord) (7ase (171 1), 
10 Mod. Bep. 40, 47). Thus the name of the grantor has been inserted in the 
CTttntingpartof the deed (Say and SeeVa (Lord) Case, supra; Treihewyy, Elleadon 
(1690). 2 vent. Ill); though whore there woro grantors of separate properties, the 
insei-tion of the uaino of the wrong grantor of one property was neld not to be 
curable by construction (Mill v. Hill (1852), 3 IT. L. Cas. 828, 847 — 860). The 
omission of the name of the grantee in the premises has been supplied from the 
habendum (Butler v. Dodion (1579;, Cary, 86; comjmre Bustard v. CoulUr 
(1603), Cro. Eliz. 902, 917 ; and soo Spyve y. Topham (1802), 3 East, 115, whore 
the trustee’s name was substituted in the promises for Uiat of the cestui f^uc trust, 
which hod been erroneously inserted there). So the name of the obligoo of a 
bond may bo supplied from the context (Z/anf^c/ou v. 6'ooZc(l081), 3 Tiov. 21) ; and 
in Colea y. ffulme (1828), 8 B. & C. 568, the sum of “ 7700” in the penalty of 
a bond was read “ £7,700.” “In every deed,” said Lord Tbnteeden, C.J., in 
this last caee, “ there must be such a degree of moral cortainty as to leave in 
the mind of a reasonable man no doubt of the intent of the parties.” The 
supplying of necessary words is an instance of the maxim Ut rea magia valeat 
quampereat (Langston v. Langaton (1834), 2 Cl. & Fin. 194, 243). But it ca# only 
be done where clearly required to avoid an absurdity, repugnancy, or incon- 
sistency (GUmenta v. Henry (1859), 10 I. Ch, R. 79, where the court refused to 
insert “ hereinbefore ”). # ^ 

Other instances of supplying words are : — “ Life ” supplied in the memorial of 
an annuity (Flight y. Lake (Lord) (1835), 2 Bing, (n. o.) 72); “hereinbefore 
declared” read as “hereinbefore recited to have been dedarod” (llanhury v. 
TyreU (1866), 21 Beav. 322, 326); “ without issue” sujjplied in marriage articles 
so os to make a gift over take effect only on death without issue and so save 
the interests of children (Targua v. Puget (1751), 2 Ves. Sen. 194 ; Kentish v. 
Newman (1713), 1 P. Wms. 2^) ; all Children who “ being sons ” should attain 
twenty-one read as “being sons or daughtele” (Be HanieVa Settiemeni Trusts 
(1875), 1 Oh. D. 375, 0. A. ; and see Wight y, Dicksons (1813), 1 Dow, 141, H-J, 
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transposed (c). Abbreviations ivill be construed so as to give efiect to 
the instrument (d). And the court will, from the general frame of 
a settlement, collect the intent contrary to the effect of a particular 
clause (c). Hence the rule ; — 

When the court can clearly collect from the language within the 
four corners of a deed, or other instrument in writing, the real 
intention of the parties, it is bound to give effect to it by supplying 
anything necessarily to be inferred from the terms used, and by 
rejecting as superfluous whatever is repugnant to the intention^ so 
discerned (/). 

799. If there are two clauses or parts of a deed repugnant to 
each other tlio first will be received and the latter rejected, unless 
there is some special reason to the contrary O/). But this is an 
expedient to which the court very reluctantly has recourse, and 
never until it has exhausted every other means in its power to 
reconcile apparent inconsistencies (h) And the rule is subordinate 
to the general principle that the inteniion must be ascertained from 
the entire contents of the deed (/). Hence, when one clause is in 
accordance with, and the other is opposed to, the real intention, the 


nud conipare, as to a will, Greenwood Oretnwuod (1877), 5 Ch. D. 9.>4, C. A.), 
But the couit will not supply a word so as to alter the legal effect of limita- 
tions ns cxinosfeod; it will not read “in fee” as “in fee simple” {lie Ethel 
and MiU heVa and liutler'a Contract^ [1^01] 1 945). 

(c) “ Words shall bo transposed and marshalled so ns the feoffment or grant 
may take effect” (Co. Litt. 217 b). In Uredale v. Halfpenny (1723), 2 P. Wms. 
151, a portions term in a muiriage settlement was transposed so as to take 
precedence of the limitations in tail ; in Fentfm v. Fenton (1837), 1 Dr. & Wal. 
66, a power to make provision for “ such younger child or children,” following 
a limitation to sons, was transposed so as to follow a limitation to daughters, 
and enable “ such” to rofor to both sons and daughtersi 

(d) Jlle numerna et aenaua ahhreviationum accipiendua eet ut coticeaaio non ait 
ina7iia : thus “ toi^ ilV maneF ” in an old deed might bo read in the singular or 
plural, according to the context {Shrewsbury^a {EarV) Caae (1610), 9 Co. Bop. 
46 b, 48 a). 

(<-) Northumberland {Earl) v. Egremont {Earl) (1769), 1 Eden, 435, per ITENI.TBY, 
Lord Keeper, at p. 446 ; Arundell v. Arundcll (1833), 1 My. & K. 316. A torm 
given absolutely has been hold to be determinable on death without expi ^ss 
words to that effect {Coryton v. Helyar (1746), 2 Cox, Eq. Cas. 3-i0). 

(/) Oiryn V. Neath Canal Co. (1868), Ij. R. 3 Exch. 209, per Kelly, O.B., at 
p. 216 ; Beaumont v. Saliabury {ffarquia) (1854), 19 Beav. 198, »crBoMllJ:,Y, M.R., 
at p. 206. For cases on the construction of an instrument where a printed form 
had boon used, see EoUrtaon v. French (1803), 4 East, 130, at p. 136 ; Glynn t. 
Margetaon & Co., [18931 A. 0. 351, at pp. 354, 358. 

{g) “ The general nilo is that, il there be a repugnancy, the first words in a 
deed,^d the last words in a will shall prevail ” {Doe d. Letceater v. Bigga (1809)22 



Bcav. 425, 432). Thus in a gift in frank-morriage a clause reserving rent was 
void(Cb<A<r V Merrick (1657), Hard. 89, 94). In Seaman*a Caae (1610), Godb. 166, 
a lease was made habendum, after an existing term, for twenty-three years, to he 
acoowded from the daie of theae preaenia ; the latter words were rmected, and 
the twenty-three years ran from the end of the existing term. In Cope v. (7op« 
(1846), 15 Sim. 118, in the phi-aso “ £1,000 sterling lawful money cj/* /re/and,” 
the words “ of Ireland” were rejected. 

Btuh Y. WaUeinBf wpra. 

Q See p. 488, anfi. 



Part HI.— iNTSRPttBTATiON OF Deeds etc. 


467 


former must be received and the latter rejected whatever their 
relative position (k). 

A covenant which, taken by itself, is clearly a personal 
covenant cannot be qualified by a proviso excluding personal 
liability ; such a proviso is repugnant and must be rejected (1). 
But a proviso which is at first sight repugnant to the principal 
clause may be reconciled with it by varying the effect of that 
clause. Thus a release to one of two partners, with a proviso that 
the release shall not prejudice the claims of the releasor against the 
other partner, operates not as a release — ^in which case the proviso 
would be repugnant — but as a covenant not to sue (wi). 

Sect. 4. — JVhe?t an Instrument is Void for Uncertainty. 

800 . An uncertainty upon a written instrument which remains 
after all methods of interpretation have been exhausted may some- 
times be removed by the election of one of the parties ; as (1) where 
there is a grant of one of certain definite things (n), or of land 
defined in amount, hut indefinite in position (o) ; or (2) where a 
grant of a definite thing may operate in either of two ways (p). But 
in the former case there must be a certainty in the nature or 
amount of the gift, and an uncertainty only in the specific gift ; if 
the gift is such as to lie reducible to certainty, not by mere election, 
but by assessment or other means for which no provision is made, 
the uncertainly cannot be removed {q). There is no right of election 
against the Crown (r). 


(A’) “ There is no doubt that . . , effect ought to be given to tliat part which 
is calculated to carry into effect the real intention, and that part which would 
defeat it should be rejected ” ( Wallcer v. ihlcs (1848), C C. B. 002, per Wilde, O.J., 
at p. 702; J’arkhurst v. Umith (1742), Willes, 327, 332); coinjjare lie liyirtzier, 
Bywater v. Clarke (1881^ 18 Ch. I). 17, 24, 0. A., as to wills. 

(/) FurnivaJl v. Coombea (1843), 5 Man. & Q-. 730, 761, 762; compare 
Seagood v. Hone (1634), Cro. Car. 366, as to a proviso postponing the immediate 
operation of a surrender of copyholds. But a proviso merely limiting the 
personal liability under the covenant, without destroying it, is good (IftY/toni* 
V. Hathaway (1877h 6 Ch. D. 64 1, 640). 

(m) Solly y. For tfe$ (IS20), 2 Biod. & Bing. 38; compare Bateson y. Oosliny 
(1871), L. R. 7 C. P. 9, where a deed of arrangement releasing the debtor, with 
a proviso reserving the rights of crcditois against securities or sureties, was 
similarly construed. 

(n) “ If I give you one of my horses, although that be uncertain, yet by your 
election that may be a good gift” {Mervyn v. Lyds (1663), 1 Dyor, 90a, 91 a; 
Shop. Touch. 260; Vin. Abr. tit. Granis, H, 6; Bac. Abr. tit. Grants, 11, 3; 
Savkl Brothers, Ltd, v. Bethell, [19021 2 Ch, 623, 638, 0. A.). 

(o) '* The moiety of a yani-land ” in a certain waste {Hungerforils Case 
(1686), 1 lioon. 30) ; a lease of a farm containing 437 acres “ except 3* acies 
hereof ’* {Jenkins v. Green (No. 1) (1858), 27 Beav. 437). 

(p) Heywards {Sir Howland) Case (1696), 2 Co. Hept36 a, where the iustru* 
ment might operate either as a demise or a bargain and sale. 

(i;) As a sale of all the trees '* that can bo spared ” {Mervyn v. Lyds, supra) \ 
a reservation of “the necessary land for makmg a railway” {Pearce y. Watts 
(1876), L. B, 20 Eq. 492) ; “ If I bargain with you that I will give you for your 
land as much as it is reasonably woru, this is void for default of certainty ; biit 
if the judging of this be reCerr^ to a third person, and he adjudge it, then it is 
good *^jMervyn v. Lyds, supra). 

(r) uun^fwJfs Oass, supra ; Brand v. Todd (1618), Noy, 29 ; but any 
refeienoe m the grant which enables the thing granted to be ascertomed 
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801. Where an uncertainty is curable by election, the election lies 
with the party who has to do the first act towards completion of the 
grant (s) ; thus, where the grant has been actually made, though in 
an uncertain form, the grantee can complete it by taking one of the 
various things offered him (t), or by otherwise selecting the par- 
ticular gift within the specified limits (a). But if the matter lies 
only in agreement, then the grantor can fulfil his agreement in 
accordance with his own election (6). In the case of a lease 
determinable at various periods the option of determining it lips 
with the lessee (unless otherwise provided) ; this result is assisted 
by the maxim that the lease is to be construed most favourably to 
the lessee (c). 

If no interest passes until the election, the election must be made 
in the lifetime of the parties, as where A. gives to B. one of his 
horses. The certainty begins, and the property passes, when the 
election is made by B. takhig a particular liorse ; and this must be 
in the lifetime of the donor and donee. But if an interest passes, 
and the only doubt is as to the title by which it shall be taken, 
then the continued life of the parties is not necessary (<'/). 

If the election relates to a particular pioco of land which is to be 
granted or reserved, and the conveyance is to operate at common 
law and not under the Statute of Uses, the effect of the conveyance 
and subsequent election would be to create a freehold i?i futurOf and 
hence the conveyance is void (e). 

802. If after every effort has been made to construe the deed by 
intrinsic evidence, with the assistance of such extrinsic evidence as 
is admissible under the foregoing rules (including in the case of a 

certainty will bo sufRciont to validate tho grant {Doe d. Devine v. Wilson (18«55), 
10 Moo. r. 0. 0. 502, 525). 

(a) "lie who is tho first agent, and ought to do the first act, shall have tho 
election” {Ifei/tvanVs (Sir Itoioland) Case (1595), 2 Co. Kep. 35 a, 36 a, 37 a; 
Co. Litt. 145 a). 

(<) Mervyn v. Lyds (1553), 1 Dyer, 90 a, 91 a; Shep. Touch. 261. “If A. says 
to B., ‘ I grant you a horse out of my stable,’ ho puts it in tho power of B. to 
take which horse he shall think proper” (Dann v. Spurrier (1S03), 3 Bos. & P. 
399, 403). See also Reed v. Kilburn Co-operative Soiiety (1875), L. B. 10 Q,. B. 26^. 

(a) As whore there is a grant of a specified amount of land in a defined larger 
area (Ilungerford's Case (i685), 1 Lenu. 30), or a reservation in similar form 
(Jenkins v. Green (No. 2), (1859) 27 Leav. 440), or a grant of land of specified 
annual value (Calfhrojis Case (1574), Moore (k. b.), 101). In Lee's Case (1578), 

1 Loon. 268, which appears to be contra, tho alienation was perhaps not complete. 

(h) Under an agreement' to grant a lease of a farm oi 437 acres, reserving 

37 acres, the selootion is to bo made by tho person granting the lease 
(Jenkii^ v. Green (No. 2), supra) ; if a condition be, that the obligor diall enfeoff 
a man of estate D. or S. upon request, the obligor has his election of which of 
the two he shall enfeoff him (1 Boll. Abr. tit. Condition (Y), pi. 3, p. 440 ; Dann 
v. Sorrier (1803), 3 Bo8i.& P. 399, 403). 

(c) Dann v. Spurrier, supra ; Doe d. Well v. Dixon 1807), 9 East, 16 ; PoweU 
V. Smith (1872), L. B. 14 Eq. 85. 

(ffi See Heywardls (Sir Rowland) Case, supra : “ Where the things are several, 
nothing passes before election, and the election ought to be precedent; but 
when one and the same thing shall pass, there it passeth presently, and the 
election of the title may be subsequent ” ; Savill Brothers, Ltd, v. Betkdl, [1902] 

2 Oh. 623, 639, 0. A. 

(e) BuRock v. Bwrdett (1668), 3 Dyer, 281 a; Savill Brothers, Ltd. v. Bethdl, 
ftt^ at p. 640. 
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latent ambiguity direct evidence of intention), the deed is nnintelli- 
gible (/*), or there remains an uncertainty which is not removable 
by election, either the whole deed or the particular clause, as the 
case may require, will be held void for uncertainty ig), J^ut this is 
only done with reluctance {h) ; and in cases of ambiguity it is a 
settled canon of construction that a construction which will make 
the clause valid is to be preferred to one which will make it 
void (i), 

• Sect. 5. — Recitals, 

Sub-Sect. 1. — Variance between Recitals and Operative Part. 

803. In the constTuction of an instrument the recitals are 
subordinate to the operative part, and consequently, whore the 
operative part is clear, this is treated as expressing the intention of 
the parties, and it prevails over any suggestion of a contrary inten- 
tion afforded by the recitals; hut wliere the operative part is 
doubtful, then the recitals can be used to explain its meaning {k ) ; 


(/) Thus, whoro a lessor of mmovals reserves to himself rights of working 
the noji-doinifeecl minerals l)y a clause to which no definite meaning can ho 
given, the clause will bo rejected {^Muudy v. Rullancl [Duke) (1883), 23 Ch. D. 
81, 0. A.). 

(ff) Mervyn v. Lyds (1563), 1 Dyer, 90 a (a patent ambiguity not curable by 
election) ; (Jhfyney's [Lord) Case (1501), 6 Co. Hop. 68 a (a latent ambiguity, where 
there was no direct evidence of intention to determine it) ; see ilacon, Elementary 
llules,r. 23; Shop. Toueli. 250,251. An uncertainty as to the commencement 
of a lease cannot be cured by election [Atwn. (1674), 1 Mod. Kep. 180 ; though 
see Anon. (1601), 1 Loon. 227). 

[h) “Tho books are full of cases whoro every shifty if I may so speak, has 
been resorted to, rather than hold the gift void for uncertainty ” [Doe d. Winter 
V. Perratt (1843), 6 Man. & G. 314, H. L , jw Lord LitouaitAM, at p. 362 (on a 
will) ). 

[i] Mills V. Dunham, [1891] 1 Ch. 576, 0. A., per Kay, L.J., at jp. 500 ; and it 
seems that the court will not allow an agreement to be inelToctive on the 
ground of uncertainty, where the defendant’s dealing has been unfair. The 
plaiutiff would perhaps be entitled to the whole estate if the part could not 
DO ascertained [Chattodc v. Muller (1878), 8 Ch. D. 177). 

{ Ji ) Dailey v. Lloyd (1829), 5 Euss. 330, per Leach, M.E., atp. 344 ; see Walsh v. 
Trevanion (l850), io Q.B. 733, per Patteson, J.,atp.751 ; Yoiingr. Smith (186.>), 
35 Boav. 87, per Eomilly, M.E., at p. 90; Re Moon, Ex parte Davies (1886), 17 
^ B. D. 275, C. A., per Lord Esher, M.E., atp. 286 ; Orr v. MUcheH, [1893] A. C. 
238, per Lori Macnaghten, at p. 254, A recital cannot control clear words in 
the operative part ; see Holliday v. Overton[\%o2), 14 Beav. 467, 470 ; Cholmondeley 
(Marquis) v. Clinton [Lord) (1819), 2 B. & Aid. 626 ; Alexander v. CroslU (1835), 
L. & G. temp. Sugd. 145; Legyott v. Darrett [\SHQ), 15 Ch. D. 306, 0. A., 
Brbit, L.J., at p. 311; Dawes v. Tredv'ell [\%'i\), 18 Ch. D. 354, 0. A., per 
JsssED, M.B., at p. 358. On the other hand, a recital may exphiiu doubtful 
words in the operative part j see lie MkhelV s Trusts (1878h 9 Cn. D. 5^0. A., 
per Jbssel, M.E., at p. 9: “Wo may consider it settlea by authority, that 
where the words of a covenant are ambiguous and difficult to deal with, we may 
resort to the recitals to see whether they throw any light on its moaning ” ; see 
BaJhh (Earl) and Mountague’s [Earl) Case (1693), 3 Cas. in Oh. 55, 101. And 
though the words of the operative part might by tbemselves be capable of a 
different meaning from that suggested by the recitals, yet recourse may be had 
to the recitals to explain them [Qvyyn y. Neath Canal Co. (1868), L. B. 3 Exch. 
209, per OhaNNELL, B., at p. 219 ; Cholmondeley [Marais) v. OlirUon [Lord) 
(1820), 2 Jao. & W. 99 — 101 ; Re Coghlan, Broughton v. proughUm, [1894] 3 Ch. 
77> 84). It has sometimes been suggested that a perfectly clear recital may 
OQptrol the pperation of a deed [Boyd y. Petrie (1872), 7 App. 383, 392 ; 
4MStralian Joint Stock Bank y. BaxUy, [1899] A. 0. 396, F. 0.) ; but where, the 
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and while, for the purpose of construing the operative part, the Whole 
of the instrument may be referred to, yet the recitals leading up to 
it are more likely to furnish the key to its true construction than 
the subsidiary clauses of the deed (/). Kecourse may be had to a 
recital to determine as between two possible meanings of the opera- 
tive part, although one of the meanings is the more obvious, and 
would necessarily be preferred if no light could be derived from the 
rest of the deed (w). A recital may be used to allirm a result which 
the deed would naturally produce, and which is not expressed in the 
operative part (n). A misrecital of an interest which is referred to 
in the operative part will not affect the construction if the intention 
is clear (o). 

804. The following are instances of the failure of recitals to 
control the operative part : — Where a bond recites the penalty as 
a sum smaller than the penal sum actually mentioned (p). Parcels 
ill a deed described with certainty are not cut down by recitals 
showing that something less was intended to pass (q) ; nor are 

court cannot effect tho intention by giving the operative words a meaning which 
they will fairly boar, tho pioper remedy is to rcf tify tho deed {(hof/n v. Neath 
(\mal Co. (18(58), li. R. 8 Exch. 200 ; Youiif; v. t>rn7th (18(>.Vj, 3.) hoav. 87, 90). 
Though ill JJarratt v. Wyatt (1862], 00 hoav. '142, lloiiiiJiY, M.R., seoma to 
have intimated that tho couit might, iu tho case of obvious failure of tho 
operative part to carry out a apocitic recital, road tho deed as amended in 
accordance with the recital. See, however, the piinciple enunciated by the 
same judge in Young v. Smith, $ui)ra. 

(l) Orr v. Mitchell, [1898] A. 0. 238, pvt Lord Macnaghten, at p. 254. 

(m) Orr v. Mitchell, supra. 

(n) As in a mortgage deed the liability to pay interest {Ashwell v. Staunton 
(18(51) 30 13eav. 52). 

. Thus tho grant of a reversion upon a lease is good, notwithstanding an error 
in therooital of tho lease v. Gasaon (1616), Jlob. 128) ; compare Moody v. 

Jxwen (1593), Cro. Eliz. 127, where a grant following a misrecital of a fine was 
adjudged good, “ for there is sufficient certainty of the thinp granted, and of the 
intention of tho parties to grant it.” Eut an error in tho recital of a lease may bo 
important where it occurs in a grant of a new lease intended to take effect upon 
its determination (Co. Idtt. 46b; BatUa [Hi shop) Caae (1605), 6 Oo. Hep. 34 b, 
36 a ; Miller v. Manwaring ( 1635), Oro. Car. 397) ; and if the misrecital is such that 
tho new lease purports to be limited to take effect on the determination oi a 
lease which is in fact non-existent, tho iiew loitso will commence at once, even 
though it thereby runs out before the existing lease {Foote v. BerMy (1668), 
1 liov. 234). If possible, however, tho new lease will be read so as to avoid this 
result (see Skinner v. Cray (1505), note to Mount v. Hodgkin (1555), 2 Dyer, 116 a ; 
Foote V. Berkly, supra). Xt has been held that a misrecital of a sum due under 
a lease— a rent of £170 instead of £140— in a collateral bond for payment of 
the sum cannot be corrected by reference to the lease itself (Lainaon y. 
Tremen (1834), 1 Ad'. & El. 792). See, as to a misrecital of title, Moseley y. 
Motteux (1842), 10 AC. & W. 533 ; and as to erroneous recital of a draft will in 
an instrument purporting to carry out tho intention of the draft, Be Carter** 
Trusts (1869), 3 I. R. 496. 

(p) Ingleby y. Smft (1833), 10 Bing. 84, where the sum in the recital was 
£600 and in the operative part £1,000; the debt due at the time of action 
exceeded £500, and the question was whether the liability of the sureties could 
be restricted by the recital ; Samson v. Bell ( 1 809), 2 Camp. 39 ; compaxe Asutralian 
Joint Stock Bank y. Bailey, [1899] A. 0. 396, P. 0. ; and see Evana y. Earle 
(1854), lOExoh. 1. 

({) Where^ in a mamage settlement, there was a recital of the settlor’s 
fattentipn to settle all his estate except the lands of **B/* snd its sub^ 
daoominations, and there was in the operatiye part a specifio oonyeyance of 
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they extended by recitals that more was to pass(r). A covenant in Ebot. s. 

a marriage settlement on the part of both spouses to settle after- Recitals, 

acquired property of the wife will bind the wife, although — — 

according to the recitals it is the husband only who is to 
' covenant («). On the other hand, a covenant by the husband only 
will not be extended by the recital of an agreement for settlement 
of after-acquired property so as to be a covenant by the wife 
also it). 

805. The following are cases where the recitals assist the Reciub 
construction of the operative part : — Where there is an ambiguity explaining 
in the operative part as to the property affected (a ) ; where the 
operative part contains general words, and the recital shows ^ 
that only specific property, comprised in the general words, was 
intended to pass {b) ; and whore the recital shows that a limita- 
tion in point of time must be placed on the operative part(c), 

“K.,” QUO of the enb-donommatious of “ B.,” it was held that “ K.” passed 
{Alexander v. Groshie (183,5), L. & G. iem^. Su^. 145); compare Ex parte Young 
(1839), 4 Deao. 185 (recitals relating to joint property of partners did not control , 
operative part which extended to soparato property) ; Ex parte Qlyn (1840), 

1 Mont. D. & De O. 29 (recitals relating to freeholds subject to a charge did 
not prevent operative part affoctiiiff freeholds not so subject and copyholds) ; 
see dso Re Owen's Trust (1855), 1 Jur. (n. 8.) 1069, as to interests included m 
operative part of settlement, but not in recitals; Youde v. Jones (1844), 14 Sim. 131. 

(r) Macnamara v. Carey (1867), 1 I. R. Eq. 9 (recital in settlement of 
agieement to settle fivo distinct donominations of land : two were omitted from 
operative part ; those did not pass). 

{s) Willoughby v. Middletou (1862), 2 John. & H. 314. So an absolute covenant 
not to do on act will not be qualified by a recital of an intention that it may 
be done on payment (see Bird v, LaJee (1863), 1 Horn. & M. Ill); and an 
absolute covenant for title will bo enforced even as regards a defect appearing 
in a recital {Pagew. Midland Rail. Co., [1894] 1 Oh. 11); though a doubtful 
covenant may be explained by a recital (lie Coghtan, Broughton v. BrowjUim, 

[1894] 3 Oh. 76, where a covenant by a wife to settle property acquired during 
her life was restricted by the recital to property acquired during covortui’o). 

(<) Hammond v. Hammond (1854), 19 Beav. 29; Young v. Smith (1805), 

35 Beav. 87 ; Re Webb's Trusts (1877), 46 L. J. (cn.) 709; Dawes v. Tredwdl 
(1881), 18 Oh. D. 354, 0. A. But if the husband covenants that he and his wife 
shall settle, and she executes the deed, the recital will justify the deed being 
road as containing a covenant by the wife {Re De Bos' Trust, J/ardwicke v. 

Wihnot (1885), 31 Oh. D. 81). 

(a) WalshY. Trevanion (1850), 15 Q. B. 733. 

{bj “ Though words of specific description are not easily dealt with, yet general 
words are ; and though general words may be in themselves largo enough, yet 
if, UTOn the whole scope of the instrument, as to which special regard is to be 
had TO what I call introductory recitals, it appears it was not the intention of 
the parties to pass these properties, it will not pass them ” {Howard v. Shrewsbury 
{Earl) (1874), L. R. 17 Ilq. 378, per Jessbl, M.R., at p. 391 ; Moore v. Magi/pith 
(1774), 1 Cowp. 9 ; Doe d. Murick v. Meyrick (1832), 2 Or. & J. 223 ; Rooke v, 

Kensington {Lord) (1856), 2 E. & J. 753 ; ffopkinson v. Beav. 215 ; 

Re Durham{Earl), Orey {Earl) v. Durham (Earl) (1887), 57jL.T. 164 ; see Neame 
V. Moortom (1866), L. B. 3 Eq. 01, per Lord Bomilly, M.B., at p. 97 ; Orr v. 

MUMl, [1893] A. 0. 238 ; Jenner v. Jenner (1866), L. B. 1 Eq. 361); and as 
to the interests oomprised in a disentailing deed, see QraUan v. Leungdade 
(1883), 11 L. B. Ix. 473. 

{J) ArEmg^ {Lo^ ▼. Mtmiche (1672), 2 Wms. Saund. 411 {SdeliW bond 
reacted to the original six monilis of office as rapearing from a reoital) ; so 
lAmpoU Watmoorke Co. v. AtldMon (1805h 6 507; and as to moitels 

tiie oonstniction of ooveMuitf for titie, see Barton v. FitxgoraXd (1812), 
15Rast,530,641. 
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After a recital that the assignor is entitled to a specific share o! 
property under a will or settlement, an assignment of that specific 
share “ or other the part or share, parts or shares ” to which he is 
entitled will, if the rest of the instrument supports the recital, be 
restricted to the specific share {d). An apparent inaccuracy in a ' 
covenant may be corrected by restricting it in manner indicated by 
a recital {e ) ; and the omission in the operative part of reference to 
a person who executes the deed may be supplied from a recital (/). 

806. Releases are specially liable to have general words in the 
operative part controlled by the recitals. Tlie general words in a 
release are limited always to those things which were specially in 
the contemplation of the parties at the time when the release was 
given ig ) ; and since it is the olfico of recitals to state the par- 
ticular considerations upon which a deed is founded, they naturally 
control the operation of the release (/i). Thus, if in a release of 
debts there are recitals as to the Ki)ocilic debts to bo released, the 
release will operate only as to those debts (i ) ; and a release to an 
administrator, founded on a recital of specified assets having been 
got in, will not extend to other assets (/c). Similarly, a power of 
attorney is liable to be restricted by i.he recitals. In a power of 
attorney, reciting the principal’s intennod absence abroad and his 
desire to appoint attorneys to act during his absence, tho operative 
part, though unlimited, was held to be confined to the principal’s 
absence (/) The above rule has been applied to indemnities and 
guarantees {m). 


(d) (I ray v. JAtnench (Hurt) (18-18), 2 J)o G. & Sm. 870; Vhikhra v. Eardlry 
(1800), 28 Bofiv. 0'18. 

(e) Jin Neal’ a Trusts (ISilT), I «Tur. (n. b.) G. Apparently a recital has more 
efl'oct in controlling? tlio Inngiiago of a covenant than of a grant ; seo Maclurcan 
V. Lane (18o8), 7 W. li. 185. 

(/) Vent V. Clayton (180-1), 33 L. J. (cii.) 503 (rocital that wife, who executed 
tho deed, joined to reloaso dower, but tho wife not uientioiied in oporativo part 
as releasing). 

(y) Jjondon and South Weshrn Jiail. Vo. {Directors etc.) v. VlacJcmore (1870), 
L. K. 4 il. L, (ilO, per Jiord WESTiiuiiy, ut p. 023. Seo also Shilhrck v. Jlilton 
(1866), L. R 2 l^q. 587. 

(A) “ If a roloQse is given on a particular consideration rccitod, notwithsi tnding 
that tho releaso concludes with general words, yet tho law, in order to prevent 
surprise, will construe it to relate to the particular matter recited, which waa 
under the contenijjlalion of the } ai'tics and intended to bo released ” (liamsden 
V. Hylton (1751), 2 Ves. Son. 304, per Lord IIaudwicke, L.O.,at p. 310); see Re 
PerJeins, l^oyser v. Reyfus, [1898] 2 Ch. 182, 0. A., per Lindlev, M.R, at p. 190 ; 
Lampon ▼. Corlee (1822), 5 B. & Aid. 606, Best, J., at p. 61 1 ; Thorpe v. Thorpe 
(1701), >1 Ld. Baym. 235, 662. So concurrenco in a conveyance to obviate a 
specified objection as to title binds the concurring party only as regai’da that i 
ohfection ; contra, if he concurs to obviate objections generally {Urayhroke {Lord) 
v. Inship (1803), 8 Ves. 417 ; Cholmmideley {Marquis) v. Clinton (Lord) (1817), 

2 Mer. 171, 355). , 

(i) Payler v. Hom&rsham (1815), 4 M. & S. 423. Similarly as to causes of 
action {Simms v. Johnson (1832), 3 B. & Ad. 175). Though in tho absence of 
such recitals the general woros will have effect (see Lampon v. Oorhe, supra, 
at p. 611). 

(A) Anon. (1862), 31 Beav. 310 ; see LtTtdo v. Lindo (1839), 1 Beav. 496 ; 

f.' m..' Tv ortr, / i -L— -.I • 1. 


'Turner v. Turner (1880), 14 Ch. p. 829 (assets 
release not included in release); see Major y. 


% iJarhy y. ChuUs A, Co. (1885), 29 R- 600. 
I ,m)' As to indemnities, Boyes y. 


it in by the administrator of tor 
lisbury (1845), 14 L. JT. (o. B.) US 


Blucic (1853), 13 0. B. 652 ; os to guarantees, 
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Sub-Sect. 2. — Effect of Recital as a Covenant (n). 

807. For a covenant no technical language is needed, and any 
words in a deed which show an intention that the parties or one of 

• them shall be bound to do or not to do a thing will constitute a 
covenant (o). Such an intention may appear from a recital, and 
then, in the absence of any contrary indication in the deed, the 
recital will operate as a covenant (p). This will be so whore the 
recital is that one party has agreed to do or not to do a certain 
thingi as to pull down a mill and build a larger one (q) ; to settle 
property (r) ; to pay a composition on his own debts (a), or to pay 
the debts of another (t) ; not to enforce a debt till the security for 
it has been realised (a) ; in a separation deed, that the husband and 
wife have agreed to live apart (b) ; that one party shall have a 
certain share of profits (c) ; or where the recital is that a certain 
thing is intended to be done (d)» And a recital or acknowledgment 
that a certain sum of money is due may be construed as a covenant 
to ijay it (a). But for a recital to amount to a covenant it must be 
plain upon the whole deed that it was so intended (/). The court 
will be cautious in spelling a covenant out of a recital in a deed, 
because that is not the part of the deed in which covenants are 
usually expressed (ff). 

808. A recital will not operate as a covenant if it appears on the 
whole instrument to have been introduced for some other purpose. 
Thus, where a recital that a debt is duo is introductory to a charge for 
the debt given by the operative part, it will not amount to a covenant 


Pearsall v. Summersett (1812), 4 Taunt. 693; Rain v. Cooper (1842) 9 M. & W. 
701 ; but see Sansom v. Bell (1809), 2 Camp. 39. 

(7i) As to the effect of recitals a« estoppels, see title Estoppel ; and as to the 
effect of a recital as an execution of a power, see title Powebs. 

(o) See p. 476, post. 

( p) Aspdtn V. Austin (1844), 5 Q. 13. 671, per Lord I >enman, 0. J., p. 083 ; see 
Severn and Clerk's Case (1588), 1 Leon. 122. 

(q) Sampson v. Easterhy (1829), 9 13. & 0. 605 ; (1830) 6 Ding. 644, Ex. Oh. ; 
here the construction was assisted by an express covenant to keep the new 
mill in repair. 

(r) Buckland v. Buckland, [1900] 2 Ch. 634 (.see p. 640); see Graves v. White 
(1680), Froem. (cn.) 67, and Duckett v. Gotdon (1860), 11 1. Oh. E. 181, where, 
in a marriage settlement, it was recited that the wife s father desired to settle 
property. 

(^ Ijay v. Mottram (1866), 19 C. B. (w. 8.) 479; Brooks v. Jennings (1866), 
L. fi. 1 0. P. 476. 

(t) Sedtom y. Houston (1824), 1 Bing 433 ; Carr y. Roberts (1833), 6 B. & Ad. 
78. , 


(a) Farrall y. HUditch (1859), 5 0. B. (n. s.) 840. 

(6; Re Weston, Davies v. Tagart, [1900] 2 Ch. 164. 

h) “ One-thi^ part of coals digged ” {Barfoot v. Fresweil (1676), 3 Keb. 465 : 
“Were it but a recital, that before the indenture they were agreed, it is a 
covenant,” per Hale, 0. J.). 

HoUis y. Carr (1676), 2 Mod. Rep. 86. 

(e) Isaacson y. Harwood (1868), 3 Oh. App. 225 ; Brice v. Carre (1661), 1 Ley. 
47; Saunders y. Milsome (1866), L. R. 2 Eq. 673; Jackson v. North Eastern 
Bail. Co. (1877), 7 Oh. D. 673, 583 ; compare Cheslyn y. Dolby (1840), 4 Y. & 0. 
(bx.) 238. 

(/) Borrowes y. Borrowes (1872), 6 I. E. Eq. 368. 

(ff) Farrall y. HUditch, suj^a, at p. 864. 
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Deeds and Other Instruments^ 

80 as to make the debt a specialty debt (Jt). And, in accordance 
with the rules that the operative part prevails over the recitals (iX 
and that expressed terms exclude implied terms (A;), a recital will 
not create a covenant where the operative part contains an express 
covenant dealing with the same subject-matter (Z). 

Sect. 6. — Receipt Clauses. 

809. A receipt for money, though contained in an instrument 
under seal, is not conclusive that the money has been in fact paid, 
and parol evidence can be given of the non-payment of the whole 
or part of it(m). Where, however, a purchaser — that term being 
used to include a lessee or mortgagee or other person who for 
valuable consideration takes or deals for any property (n) — 
derives title under a deed containing in its body, or having indorsed 
upon it, a receipt for consideration in money or otherwise, and 
has not notice that the consideration was not in fact paid or given, 
then in his favour the receipt is sufficient evidence of the payment 
or giving of the whole amount thereof (o). 

810. A transferee of a mortgage is, in the absence of any 
circumstances which should arouse suspicion, entitled to rely upon 
the mortgage money having been duly advanced in accordance with 
the receipt clause, and is not bound to get the mortgagor’s admission 
of this fact by concurrence in the transfer or otherwise ; though he 


(A) Courtney v. Taylor (1843), 6 Man. & G, 851, 868; Iven v. Elwes (1854), 
3 Drew. 25 ; Stone v. Van lieythuysen (1S5'I), Knv 721 ; Marryat v. Marryat (1860^ 
28 Beav. 224, 226 ; leaacaon v. Harwood (1868), 3 Gh. App. 225, 228; Jackson 
V. North Eastern Jtail. Co. (1877), 7 Ch. D. 573. It seoms that a recital of a 
debt will readily be assumed to be for some other purpose than to create a 
coveuant, for it is easy to insert a covenant for payment if this is intended 
{Courtney v. Taylor^ supra). A recital that consideration money has been paid, 
when in fact it has not been paid, does not imply a covenant to pay it {Morgan's 
Paient Anchor Co. v. Morgan {ISIS) ^ 35 L. T, 811). 

{f) See p. 459, ante. 

(k) See p. 442, ante. 

(l) Dawes v. Tredwdl (1881), 18 Ch. D. 354, C. A. ; compare Young V. F^mith 

(1865), L. R. 1 180. 

(m) A receipt in a deed — provided it was not merely indorsed on the deed and 
under hand {Lampon v. CWAe (182’J\ 5 B. & Aid. 606, 612)— formerly operated 
at law to estop the person who had given it from saying that the money had 
not been paid {Baker v. D^ey (1823), 1 B. & 0. 704, 707 ; see Roumtree y. ' Jacob 
(1809), 2 Tauut. 141, 143) ; but this was not so in equity {Hawkins v. Oardiner 
(1854), 2.Sm. & G. 441; Wilson v. Keating (1869), 27 Beav. 121, 126; see 
Copmn V. Coppin (1725), 2 P. Wms. 291, 295) ; and at law, too, the fact of non- 
payment might in some oases be proved, as where a cheque was dishonoured 
{Deverdl v. Whi(marsh{\%M\ 6 Jur. 963) ; but not where the receipt was founded 
on a miscalculation {Harding v. Ambler (1838), 3 M. & W. 279). The receipt 
was not an estoppel ^ere it was not an absolute acknowledgment of wment, 
but referred to and was qualified by a recital of an agreement to pay {Bottrell v. 
Summers (1828), 2 Y. & J. 407; Lampon v. Corke^ «wpra); and since the 
Judicature Act, 1873 (36 & 37 Viet, a 66), the rule in equity has prevailed. It 
follows that the impaid purchase-money will be secured by the usual vendor's 
lien {Winter v. Anson {Lor^ (1827), 3 Buss. 488). 

(n) .Oonveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), 
a. 2 (viii.). 

(o) Ibid., B. 55 ; see Dimmer v. Welstert [1902] 2 Ch. 163. 
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takes the risk of any change having taken place in the account since 
the date of the mortgage (jp). But the circumstance that the deed is 
a transaction between a solicitor and his client may put a subsequent 
purchaser upon inquiry^ as to whether the purchase-money was in 
fact paid, and debar him from relying on the receipt (q) ; provided 
that the purchaser has actual or constructive notive of the existence 
of this relationship (7*}. 

Sect. 7. — The Property Conveyed, 

Sub-Sect. 1 . — The ParceU {Rale of Fcdea demonsiratio) 

811. The property comprised in a deed~or the ‘‘parcels" — is 
described by terms having either a general or specific meaning, and 
usually by two or more of such terms. Where possible, full effect 
will be given to all the terms of description. Thus, a grant of all 
the grantor’s freehold land in the county of Hampshire contains a 
general and also a specific term, and effect is given to both by 
treating the specific term ns restricting the general term. 
Consequently, of all the grantor’s freehold land only that situate 
in the county of Hampshire will pass {»), In such a case both the 
descriptions are required in order to define the particular property 
which is being dealt with. 

But it may be that of the various terms used some are sufficient 
to define the property with certainty, and the rest add a description 
which is not true ; if, for example, there is a grant of a specified 
house, with words sufficient to ascertain it with certainty, and then 
there is added "now in the occiT,’'ation of A.," when the house is in 
fact in the occupation of B.jijin this case the additional words 
cannot be treated as words ^i^estricting the previous description. 
They are simply untrue, or, in the usual phrase, they constitute a 
falsa demonstratioif). Since, however, the rest of the description 


(») Bickerton v. Wal^ier (1885), .'U Ch. D. 151, 0. A. 

\q) Oresley v. Mouhley (1862), 3 De Ct. F. & J. 433, 0. A. ; Saunders r. Kmt, 
[1885] W. N. 147 ; Powell y. Browns, [1907] W. N. 228, C. A. 

(r) Balemm v. Hunt^ [1904] 2 K. B. 630, 0. A. 

(aj See Mrter v. Travers fl832), 8 Bin}?. 244 (a case of a devise). Parcel or 
no pared is a question for the jury, but it is the duty of the jud^ to explain to 
the jury what is the true meaning of any relevant documente (Lyle v. Richards 
(1866), L. B. 1 H. Jj. 222 ; Kmgsmill v. Millard (1855), 11 Exch. 313). This 
meaning may be assisted by reference to the recitals {Doe d. White y. Osborne 
(1840), 4 Jur. 941 ; see p. 461, ante). Evidence outside the deed is admissible to 
identity the particular lands denoted by the words of the deed {Dublin and 
Kingstown Rail. Co, v. Bradford (1857), 7 I. 0. L. B. 57 ; Lyley. Richards, supra, 
p. 239). Words in an instrument of grant, as elsewhere, are to be taken in the 
sense whioh the common usage of mankind has applied to them in reference to 
the context in whioh they are found, and to the circumstances in which they are 
used (Lord v. Sydney {City Commissioners) (1869), 12 MOo. P. 0. 0. 473, 497) ; 
and they may be explained by subsequent possession (Booth v. RattS (1890), i5 
App. Oas. 188, 192, P. 0.). The express mention of certain property— s.y., 
qnapies'* — ^may show that other property, such as ** mines,” was not intended to 
pass, on the principle Expressio unius est exclusio dUerius, especially where assisted 
W tihe recitals (Denison v. Holliday (1857), 1 H & N. 631). See Francis v, 
aayvoard (1882), 22 Oh. D. 177, 0. A. (fascia passing as part of a house). 

(0 Cowon y, TriufUt, Ltd., [1899] 2 Oh. 309, 311, 0. A. : ‘‘ The characteristic o# 
esses within the rule is, that the description, so far as it is false, applies to nc 
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defines the property intended to be disposed of, and the deed must, 
if possible, be supported, the error is not allowed to prejudice the 
grant, and the erroneous addition is rejected. 

812. The latter result is expressed by the rule FaUa demomtratio 
non nocet; but this rule is subject to another rule, namely, 
that the additional words are not rejected as importing a false 
description, if they can bo read as words of restriction (a). 
These two rules govern the construction of parcels. When the 
premises are sulBciently described, as by giving the particular name 
of a close, or otherwise, an erroneous additional description will be 
rejected as a “ false demonstration ” ; but if there is not this 
certainty in the first description — as if it is expressed in general 
terms — and a particular description is added, the latter controls the 
former and limits the generality of the earlier description (h). In 
case of doubt whether words aro a false demonstration or words of 
restriction they must he taken as words of restriction, for the law 
will not assume that the description is erroneous or false (c) Of 
course the additional words may bo neither words of restriction nor 
of false description, but simply an aKcrnative description which 
exactly fits the promises already described (d). Hero the furtliei 
description is redundant. 

813. It follows from the first rule that, where the particular land 
is ascertained with certainty by part of the description, an erroneous 
statement as to the mode in which title to the land is derived (c), 


B^ibjoct at all, juid, fiO ftii' it is tnio wplics to on(3 only ” Lindley, 
quoting fioin Jannau on Wills, 5th 742). 

(а) Won acri 2 ?t dehent va'ba in dc‘>^ fahmn q\m comydunt in 

limitationern veram v. Fisher ^ ri.j ‘4 Ikch. SUl, COl). 

(б) Doe ([, Smithy. Galloway (1833), 5 B. tfc Ail.43 (bco per Pakke, J., at p. 51) ; 
Boe Shop. Touch, p. 247 : “ Whenever thoro i:3 iu tho first i>laco a Bulficient 
certainty ami donioustnilion, ninl aftorwnrils an nccumlalivo description, and it 
fails in point of accuracy, it will be rejected ” ; Wehhr v. Stanley (1864), 16 
C. B. (n. s.), G<J8, per Erle, O.J., atp. 752 j soo /loed. Gonollyy. Ftnio/i (1804),6 
East, 51 (on a will). As to words of restriction it may be observed that, usually, 
tboy simply restrict pi evious general words, as whore “ all my lands ’’-—agon oral 
description — is ro^tllctod by tbo words “ in Iho occupation of 0.” Tho bitter 
words cut off from “ all iny lands,” tlio pai t i n C.’s occupation, and this alone passes. 
Or tho descriptions may bo mutually rostrictivo, ns where I grant all my lands 
ill Eainpshire in tho occupatmn of 0., and 1 have lands elsewhere aLso in O.’s 
occupation. Here the two descriptions “ all my lands in Hampshire ” and “ all 
my lands in O.’s occupation ” aio mutually restrictive, the parcels actually intended 
cutting off a portion from each class. Both these cases are covered by tlio 
dictum^ " If there is some land wherein all tho demonstrations are true, and 
some wherein part are true and part false, they shall be intended words of true 
limj^tion, to pass’ only those lands wherein the circumstances are true” 
{Morrell v. Fisher (1849), 4 Exch., 591, per Aldeusost, B., at p. 604). 

(c) Bacon’s Law Tiacts, Maxims of the Law, 13 ; Doe d. Harris v. Oreathed 
(1806), 8 East, 91, 104 ; Morrell v. Fisher ^ supra; see DoddingtmCs Case (1694), 
2 Co. Rep. 32 b, 33 a, n. (A). 

{d) E.g.y “ No. 73, Oxford Street, now in rhe occupation of John Smith,” where 
such is the actual occupation. 

(e) “ ‘ All my manor of Sale in Dole which I had by descent.’ I had it by pur- 
chase and not by descent, yet tho manor, being siifficiently described, passes; 
but contra if the first description is not specific, os * all my lands in Bale which 
I had by descent’” (Sbep. Touch. 247; Wrotesley v. Adams (1559), 1 Plowd. 
187, p. 191 ; Windham v. Windham (1581), 3 Byer, 376 b); and the rest of the 
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or as to tenure (/), or as to area (g), or as to mode of user (A), or sbot. 7. 
as to name(i), or as to the parish (A), or as to boundary (Z), or as The 
to occupation (>a), will bo rejected. And the description which is ^operty 
rejected as false need not follow the true description. The whole Conveyed, 
description must be looked at fairly to see which are the leading 
words of description and which is the subordinate matter (71), 

A map attached to or indorsed on a deed, and referred to in the Map, 
deed, ought to be looked at for the purpose of explaining the language 
of the parcels (o) ; but a complete and unambiguous description in 
the deed will prevail over the map (p). 

instruMiont may ahow that the words aa to titlo aro restidctivo (C/fiy and 
Barnet's Case (1613), Godb. 236). 

(/) Devise of “my freehold farm and lands situnto at Edgwaro, and now in 
the occui>ation of Jamos Bray,” hold to pass a part of the farm which was copy, 
hold (/?c Briglit-Smith, Bright-Smith v. Biigld-Bmith (1886), 31 Oh. D. 314). 

(rjr) 'Where a piece of land was described by roferonco to a plan drawn to scale, 
and was stated to contain 34 perches, wliereas the plan showed it to conttiin 
27 perches only, tlio description “31 i)erohoa” was rejected {Uewe/lijn v. Jtrsei/ 

{Bari) (1843), 11 M. & W. 1S3 ; Shop. Touch, p. 247 ; Wtllmghhy {Lord) v. 

Fostfi' (loo3), 1 Dyer, 80 b; JarJc v. M'lntyie (1845), 12 Cl. & Fin. lol, JL Ji. ; 

Manning v. b'itzger<tld (1850), 29 L. J. (ex.) 24). Where a fai'in sudiciently 
dosciibed was stated to contain 213 acres, certain woodlands, 56 acres in extent, 
part of the farm, but not included in the 213 acres, were held to pass {I'orlman 
V, Mill (1830), 8 h. J. (on.) 161); and see Barnard v. Be CharUroy (1809), 81 
L. T. 497, P. d, that the extent of premises described by name depends more 
on local evidence than on inoasuioment ; compai*o t/ervey v. Styring (1874), 29 
Ti. T. 847. But where the dimensions are an essential part of tho description, 
and not a more addition to a description which is in tho lirst place sufficiently 
oevtain, they cannot bo rejected {Mdlor v. Witlnmhyi [1905] 2 Ch. 164, 0, A., 

VAtJOiiAiSr Willi VMS, L.J., p. 175). 

(A) Devise of freehold lioroditaraonts called West Cliff, situate at West Cowes, 

“now Used as lodging-houses”; llie whole of tho West Cliff estate passed, 
though only part was used as lodging-houses {Oanningham v. Butler (1861), 3 
Giff. 37). 

(i) Kvike V. Krrington (1859), 7 11. L. Gas. 017, 626. 

(/c) Lamhf. v. lUuatm (1813), 6 Taunt. 207 ; comparo Cotterel v. Franklin {IHlb), 

6 Taunt. 284 ; contra^ Norris's Case (1570), 3 Dyer, 202 a. 

(Z) Francis v. Jlayioard (1882), 22 Ch. D. 177, 0. k.,j}er Jessel, M.B., atp. 181. 

(w») A demise by lessors of the reversion of all their “ farm in Brosloy, m the 
tenure of Eogfr "Wilcox,” passed tho farm though not in such teimi’o {Wrotrsleg 
V. Adams (1659), 1 Plowd. 187, 191 ; S/vi/ft v. Eyres (1639), Cro. (Aar. 616; 

OoodtUU d. Radfordy. Southern (1813), 1 M. & S. 299 ; Wilkinson v. il/'oZfa(I832), 

2 Or. & J. 636 ; Doe d. Smith v. Qalloway (1833^, 6 B. & Ad. 43 (lease of land 
within specified abuttals “ now in the occupation of ” S. ; and soe Hardwick v. 

Hardwick (1873),^ L. E. 16 Eq. 168 (a deviso), whore both tho situation and 
occupation were inaccurately described, but the estate, being clearly identified, 
passed). A reference to occupation will not necessarily limit the premises con- 
voyed, although it is true of only a part of tho promises {Martyr v. Lawrence 
(1864), 2 Do G. J. & Sm. 261, 270). 

(») Hardwick v. Hardwick, sityra, per Lord Selbornb, L.O., at p. 11%; Re 
BrightSmith, Bright-Smith v. Bright- Smith, supra; Cowen v. Tniefitt, Ltd., 

[1899] 2 Ch. 309, 0. A. Formerly tho earlier words prevailed, and if they 
wore false the grant was void {Dowtic's Cass (1584), 3 Co.^Eep. 9 b ; see Stukeley 
V. Butler (1615), Hob. 168, 171). 

(o) Taylor y. Parry (1840), 1 Man. & G. 604, GI6; Lyle y. Richards (1866), 

L. R. 1 H. L. 222, 231 ; comparo Re Otway's A’sfaZe (1862), 13 I. Ch. E. 222, 

234 ; contra, if tho map, though attached, is not referred to in the deed ( Wyae v. 

Leaky (1876), 9 I. B. Cf. L. 384^ A plan on particulars of sale which are referred 
to in the deed can probably not be looked at {Barlow v. Rhodes (1833), 1 Cr. d; 

M. 439). 

(p) Bullin and Kingstown Rail, Co. y. Bradford (1867), 7 I. C. L. B. 67 ; JBo# 
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ssoT.r. 014. Where the principal words of the description lack the 
The certainty necessary for the rejection of the subordinate description 
^perty as a faUa demonstratio, and this subordinate description can be 
CenTtyed. as limiting the principal description, it will be construed 
Bestrictira accordingly (q). This, for example, is done when the first part of 

wordi. the description is expressed in general terms, and the second part is 

suitable for defining a particular property included in the general 
terms (r) ; and in such a case words describing the occupation 
of the premises will be construed as words of restriction (s). And 
though the principal description is in form specific, yet, if it does 
not contain the requisite certainty, it will be restricted by a 
reference to the occupation {f), or to the situation (m). Where words 
of description in the body of a deed refer to a schedule as more 
particularly describing the property conveyed, the schedule will in 
general be construed as limiting the description in the deed, and 
only the premises mentioned in the schedule will pass (a). But a 
thing mentioned in the schedule, to which there has been no 
reference in the body of the deed, will not pass (h). 


Presumption 
that soil 

medium 

Hum tia. 


815. Where a conveyance of land describes the land as bounded 
by a public road or a river, the conveyance will be construed as 


V. Lidwell (1860), 11 I. C. L. E. 320, Ex. Oh. ; Herne v. Struheny [1902] A, 0. 
434, 438, E. 0. ; this >vill be so although the words of the deed are general, it 
sufficiently definite ( v. Watney (1881), 61 L. J. (oh.) 187). 

{q) See Slingehy v. Orainger (1869), 7 H. L. Caa 273, per Lord OHEiiMS- 
POHD, L.O., at p. 283. 

(r) In a Crown grant of lands in the city of Wells in the occupation of J. B., 
the words “ in the city of Wells ** were restrictive, and lands elsewhere did not 
pass, although in the occupation of J. B. (l)oddington*s Vase (1694), 2 Co. Eep. 
32 b, 33 a: seo Ilall v. Combes (1696), Uro. Ehz. 368); a devise of freehold 
estates in the county of Limerick and in the city of Limerick did not pass 
estates in the county of Clare {Miller v. Travers (1832), 8 Bing. 244) ; see Doe d. 
Harris v. Oreathed (1806), 8 East, 91 ; Evans v. Angell (1868), 26 Beav. 202; 
but a specific enumeration does not necessarily cut down the effect of previous 
general words {Stukdey v. Butler (1616), Hob. 168). 

(«) Doe d. Parkin v. Parkin (1814), 5 Taunt. 321 (on a will) ; Bartlett v. Wright 
(1693), Cro. Eliz. 299 (on a deed) ; OgneVe Case (1587) 4 Co. Eep. 48 b (see 
p. 80 a); Homer v. Hamer (1878), 8 Oh. D. 768, 0. A. (on a will). 

S Morrell v. Fisher (1849), 4 Exch. 691 (devise by a testator of all his “ lease- 
farmhouse, homestead, lands and tenements, at Headington, containing 
about 170 acres, hold under Magdalen College, Oxford, and now in the occupa- 
tion of B.,” did not pass land at Headington held by the testator under the 
college, but not in the occupation of B.) ; see Dyne v. Nutley (1863), 14 0. B. 
122; Magee v. Lavdl (1874), L. E. 9 0. P. 107 (agreement); Be Sealy Seal v. 
Taylor, [1894] 1 Ch. 316 (will). 

(u) Wdber v. Stanley (1864), 16 0. B. (n. b.) 698 (devise of lands referred to as the 
Tedwprth estate, in Hants, was restricted to the part of the estate in that county, 
though another pai-t was in Wilts); Pedley v. Dodds (1866), L. B. 2 Eq. 819 ; 
and compare Oioson v. Clark (1819), 1 Jac. & W. 169, as to premises being 
restricted by referencecto a “vilL” 

(a) Griffiths v. Pensan (1863), 9 Jur. (N. s.) 386 ; Barton v. Dawes (1860), 10 
O. B. 261. As to bills of sale previous to tbe Bills of Sale Act (1878) Amendment 
Act, 1882 (46 & 46 Yiot. o. 43), see Wood v. Bowdiffe (1861), 6 Exch. 407; Be 
C>at;^(l869), 4 1. B. Eq. 168, where the schedule was construed as restrictive; 
eontroy Baker v. Biehardson (1868), 6 W. E. 663. General words cariying 
effects incident to articles specified in the schedule have their due effect (Cort 
V. Sugar (1868), 3 H. & N. 370). 

(6) Be McManuSy Ex parte Jardine (1876) 10 Ch. App. 322. 
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passing half fthe road or half the bed of the river ; that isi from the 
edge of the land to the middle of the road — ad medium /Hum via — 
or to the middle of the river, unless there is enough in the 
circumstances, or in the language of the instrument, to show that 
that is not the intention of the parties (c). 

Sdb-Seot. 2. — General 'WordB of Description* 

816. Where, in the description of property comprised in a 
conveyance, general words, follow an enumeration of specific things 
orwBlasses of things, then primd facie the general words must be 
taken in their ordinary meaning, and will receive the extensive 
construction which such ordinary moaning requires. But, while 
this is the usual rule, there may be indications in the language 
of the instrument that the general words are to have a more 
limited meaning, and then they will be construed so as to include 
only things ejusdem generis with those which have been specifically 
mentioned before (d). 

817. Where the particular things named have some common 
characteristic which constitutes them a genus, and the general words 
can be properly regarded as in the nature of a sweeping clause 
designed to guard against accidental omissions, then the rule of 
ejmdem generis will apply, and the general words will bo restricted 
to things of tho same nature as those which have been already 


(fl) MMckthivait v. Newlaij Bmige Co (1886), 83 Ch. D. 133, 0. A. ; boo tho rule 
stated by (Jotton, L.J., p. i45 ; Bimpson v. (1860), 8 0. B. (N. s.) 433, 472 ; 
Berridge v. Ward (1861), 10 0. 13. (n. S.) 400, Crossleg db Sons, Ltd. v. LightowUr 
(1866), L. E. 3 Eq. 274, 295. Tho rule applies to a lease Jaynes v. King, 
[1893] 3 Oh. 439, 448), and to a Crown grant {LordY. Sydney {City Commia- 
eioners) (1859), 12 Moo. P. 0. 0. 473), but not in tho ca.so of an inclosuro award 
allotting waste lands of a manor bordonng on a river, so os to give half tho bod 
of the river with tho plots allotted {hkroyd v. CouUhard [1897] 2 Oh. 664; 
[1898] 2 Oh. 358, 0. A. ; compare Ilindson v. Ashhy, [1896] 2 Oh. 1, 0. A., at 
pp. 6, 9). As to the pro.sumption that tho soil of a stream belongs in moieties 
to the landowners on either side, see Wtsliart v. Wyllie (1853), 1 lifacq. 389, 
H. Jj. The presumption in tho case of a road applies to a private road {llolmee 
V. Uellingham (1859), 7 0. B. (n. s.) 329, 336; Smith v. Ilowden (1863), 14 0. B. 
(n. b.) 398). But apparently it does not extend to an inland lake {liluomfieU v. 
Johnston (1868), 8 I. E. 0. L. 68, Ex. Oh., at pp. 89, 95, 97). See further, on this 
subject, titles HionwAYs, SrjiBKxs and Biudges ; Sale of Land ; Waters 
AND Watercourses. 

(d) Anderson v. Anderson, [1895] 1 U. B. 749, 0. A., per Lord Esher, M.R, 
at p. 753 ; ParJeer v. Mnrchant (1812), 1 Y. & 0. Oh. Oas. 290, 300 (on a will). In 
PopeY. Whitcombe (1827), 3 Euss. 121, a creditor’s deed assigning furniture, 
stock-in-trade, debts, and securities for money, and ’*all other the estate 
and effects” of the assignor, was hold not to pass a contingent interest in 
a testatrix’s residuary estate ; and, similarly, in Re Wrighfs Trusts (IS|^2), 15 
Boav. 367 ; hut those decisions would not now be followed {Ivison r. Oassiot 
(1863), 3 De Q-. M. & Q. 958). In the last case tho speoiiio exception of wearing 
apparel assisted the general words, and indicated that> everything else was to 
pass; hut, apart from this, there is nothing in particular words of this nature 
to indicate a speoifio genus and so out down the general words ; moreover, tho 
object of such a deed is to pass everything of value [Ringer v. Cann (1838), 3 
M. & W. 343; Doe d. Farmer v. ffowe (18401, 9 L. J. (Q. B.) 352). But the 
recitals show that general words are to bo restricted {Hopkinson v. Lueh 
(1866), 34 Beav. 216 ; see p. 461, ante). As to construction of powers of attorney 
so as to limit them to the specified objects, see Hatper v. Godsell (1870), L. B« 
6 Q. B. 422 ; Jaeobe v. Morris, [1902] 1 Oh. 816, 0. A. ; and see p. 462, amte. 
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Sbot. 7. mentioned («). This construction will be assisted if the general 
The scope or language of the deed, or the particular clause, indicates that 

Property the general words should receive a limited construction (/), or if an 

Conveyed, unlimited construction will produce some unforeseen loss to the 
grantor 

Sub-Sect. 3 . — QtneraX Wordt eonvei/wg Apprtrtenancca, and conveying or 
creating Eaaemtuta. 

Use of general 818. In addition to general words of description which eithei 
worda. supply defects in the enumeration of things of a specific class^— 

in accordance with the rule of ejvsdem generis — or add other land 
or things not included in the previous enumeration, there may be 
general words intended to bring in various rights incidental to the 
enjoyment of the property conveyed, but their use for the latter 
purpose has been in most cases rendered unnecessary by statute Qi). 
Rights In regard to many rights incident to the enjoyment of land, 

api)cn<lftnt „gQ ^jf goueral wordr was always unnecessary, since the mere 

tenant? grant of the property described in the parcels carried the rights as 
a matter of course, unless expressly excepted (i). 

Sub-Sect. 4. — Exceptions and Rcaervationa. 

Deflnltions. 819. An exception is always of part of the thing granted, and 
only a thing in esse can he excepted ; a reservation is of a thing 

(e) Lamhdurn v. McLcHan^ [lOOal 2 (’h. 208, 0. A. ; Moore v. Magrath (1774), 
1 (Jowp. 9, per Loid 0 J., at p. 12. Such cases have given rise to 

the common enunciation of tho cjnftdnn gnnris rule us tho rulo to be primd 
facie applied ‘'wlicro a paitioulor class is spoken of, rind general words follow’* 
(Lunduv V. Standhridge (ISilT), 2 II. & N. 45, per PoLT-OCK, U.15., utp. 51 ; Clifi'tjrd 
V. Arundell (1800), 1 Do G. 1*’. & J. 307, per Lord rAMrnicrj,, L.O., at p. 311 ; 
Jlarriaon v. Blackburn (186-1), 17 C. U. (n.h.) 078, per Eble, O.J., at p. 090; see 
Johnson v. Edgwareetc. Bail. Co. (1800), 35 Bcav. *180, where in a power to resumo 
po.ssossion of any part of demised land “ for tho purpose of budding, plnnling, 
accommodation, or othorwieo,” “ otherwise ” was read ejuadem generis, and did not 
authorise the resumption of land required by a lailway company. But if tho 
priiticulur words exhaust a whole genus, the general words must refer to some 
larger genus (b'envyidc v. Schmalz (1808), L. B. 3 C. P. 313, per Willer, J., at 
p. 315). 

(/) Whore, for instanco, in a covenant to yield up fixtures at the end of a 
term, the fixtures particularly enumerated are nil “landloid’s fixtures,” Pie 
general words will bo restneted to tho same class (Lamhonrn v. M< fjdlan, supra). 
Where an annuity is charged on “rents or profits or any other moneys ” in the 
hands of tho tnastoes, the frame of the deed may readily show that ‘‘ other 
moneys” are to bo restricted to moneys in tho nature of income {fJliffvrd\. 
Arundell, mpra) ', where a specific dcsciiption of leasehold property is followed 
by general woi-ds refemng to leaseholds only, freehold property will not pass 
(l)oungaworih v. Blair (1837), 1 Keen, 795). 

(q) If, for example,- it will lead to a forfeiture of the pro])Oity which it is 
contended is included in tho general words (lie Wale fa JTnw^a (1855), 3 Drew. 165), 

(A) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), s. G. 

^») This was exprosscij by the maxim Guicunque aliqmd conceditur, conceditvr 
etiam id sine quo rea tj/m non me potuit. “When anything is granted, 
all the means to attain it, and all the fruits and effects of it are granted 
also ; and shall pass inclusive, together with the thing, by the grant of tho thing 
itself, without the words *cnm pertinentiia,' or other hka words” (Shop. Touch. 
89 ; Cardigan (Earl) v. Armilayc (1823), 2 B. & 0. 197, p. 207 ; Rowhotham 
V. Wilson (I860), 8 Bf. L. Cas. 348, p. 3C0 ; Ramsey v. Blair (1876), 1 App. Oas. 
701, p. 703). See also titles Commons, Vol. IV., p. 448; Easements and 
P&OFITS A l^ENDBE ; SALE OF LanD, 
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not in esse, but newly created or reserved out of land or a tenement 
upon a grant thereof (k). 

Thus, upon the grant of land there may bo an exception of a 
specified part, and then this is not included in the grant at all (Q, 
and where the amount to be excepted is specified, but not its 
position, the uncertainty can be determined by election (w). The 
rule for construing exceptions is that what will pass by words in a 
grant will be excepted by the same or like words in an exception (n) 
And trees or minerals may be excepted (o). An exception of trees 
iaheld not to extend to fruit trees (p), but it carries so much of the 
soil as is necessary for the growth of the trees (q). An exception 
of “mines,” or of any mineral occupying a continuous space, is an 
exception also of the space occupied (r); but a reservation of a 
right to get minerals does not operate as an exception of the 
minerals themselves, unless an intention to that effect is clearly 
shown (s). An exception of trees (t) or of minerals (k) carries with 
it the right to do all things necessary (a) for getting and disposing 
of them. A reservation may in substance be an exception, as 
where there is a reservation of part of the thing granted (/;) ; but 
the reservation will ho void if it is repugnant to the grant, as^a 
reservation of part of the profits of what is granted (c). 

Strictly tho term “ reservation ” implies a right of the nature 
of rent reserved to a landlord or lord of a manor ; thus rent, horiots, 
suit of mill, and suit of court are reservations, and have been 


(/c) Co. liitt. 47 a; Toiich. SO. 

(0 /Joe (1. V. f.oc/c (ISJo), 2 M. & Ml. i:io, 71-J. 

pn) Jenliins v. (hem (No. 1) (18o8), 27 Bmv. 437 , ami see p. 4o7, ante. 

(?i.) Shop. Touch. 100. But if tho oxception covei'H tho wJiolo of anything 
epecifically grunted —as an exception of ‘‘shops” out of a grunt of a incs.sungo 
“ with all the chambers, cellars, and Bhops”— it is repugnant and thoiol’ore 
void: Uoruelnj v. (1507), 3 Dyer, ‘261 b; Cochrane v. hl'iJlenri/ (1869), 4 

I. R. 0. L. 165, Ex. Cli. ; see Cooper v, Stuart (1889), 14 App. Oas. 28(5, P. 0 , at 
p. 289. As to construing an exception in favour of tho grantee, see p. 441, ante. 

(o) Cardigan {Carl) v. Armiiage (1823), 2 B. & (’. 197, 207. 

(p) Wynilham v. Way (1812), 4 Taunt. 316, at p. 318, n. fa) ; see London v. 
Southwell {Collegiate Church) (1618), Hob. 303; fluUcn v. Denning (1826), 5 
B. & 0. 842. 

(7) Ice’s Case (1597), 6 Co. Rep, 11a; Cro. Eliz 521; LifonVs Case (I6M), 
1 1 Co. Rep. 46 b. An exception of “all wood and underwood” perhaps cauioa 
the exception of soil further : Legh v. llcuhl (1830), 1 B. & Ad. 622, 626. 

(r) Proud v. Pates (1865), 34 L. J. (cii.) 406; Hamilton {Duke) v. Uiaham 
(1871), L. R. 2 Sc. & Div. 166. 

(d) Sutherland {Dub) v. l/cathcotc, [1892] 1 Ch. 475, 483, 0. A. ; compare 
Hamilton {DuJee) v. Dunlop (1885), 10 Ajip. Oas. 813. And as to exceptions of 
minerals, see title Mines, Minekals akd Quaiikies. 

(0 Shep. Touch. 100; Liford’a Case, supra, atp. 52 a; HevnUv.Isham (1851), 
7 Exch. 77. 

(m) Cardigan {Earl) y.Armitage, supra; Dand v. Kingacote (1840), 6 M. & W. 
174, 196; Eowbotham v. Wilson (I860), 8 H. L. Cas. 348, 360; liamsay v. Blair 
(1876), 1 App. Cas. 701, 703. 

(a) Consequently rights which are merely convenient for, but not necessarily 
inciaent to, the getting of tho thing excepted are not implied by the exception 
(Darcy (Lord) v. Askwith (1618), Hob. 234 ; Cardigan {Earl) v. Armitage, supra, 
atp. 211). 

ft) Co. Litt. 143 a; Anon. (1536), 1 Dyer, 19 a, pi. 110 ; Fancy v. ScoU (1828), 
2 Man. & Ry. (K. b.) 335 ; see Doe d, Douglas v. supra, at p. 746^ 

(c) Co. Life. 142 a. 
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Bkot. 7. described as the only things which, according to the legal meaning 
The of tbe word, are reservations (£i). It is essential to a reservation 

Property that it should issue out of the thing granted {e). But the term is 
Conveyed, frequently used to denote some incorporeal right over the thing - 
granted of which the grantor intends to have the benefit, such as a 
right of sporting or fishing (/) or a right of way(flf). In this case 
the reservation operates as a regrant of the right of the g|»i)tee to ' 
the grantor, and it is not effectual unless the deed in which it is 
contained is executed by the grantee (h) ; and if the deed is so 
executed, then the regrant may operate in favour of a person who 
is not a party to the deed(t). 

Sub-Sect. 5. — “ All Iktate ” Clause^ 

Effect of 820. It was formerly usual to add to the parcels general words, 

“all estate’ known as the “all estate’* clause, expressing that the grantor 
conveyed all his “estate, interest, right, title (,/), claim (/c), and 
demand ” in, to, or upon the property conveyed. Now every 
conveyance of property made after Slst December, 1881, passes all 
the estate, right, title, interest, claim, and demand which the 
conveying parties have, or have power to convey, in the property. 
But this rule applies only so far as a c mtrary intention is not 
expressed in the conveyance, and it is subject to the terms and 
provisions of the conveyance (Z). 

The ordinary effect of a conveyance containing these general 
words, or operating under the above statutory rule, is to convey 
every estate or interest vested in the grantor, although not vested 
in him in the character in which he became a party to the 
conveyance (m). And if he purports to convey the fee simple, 

(d) Doe d. Douylas v. Luck (1835), 2 Ad. *& El. 735, 743. 

(f) Burhamand Smdcrlavd Jtail. Vo. v. Walker (1842), 2 Q. B. 940, 967, Ex. Ch. 

(y ) Bue d. Douglas v. Lock, supra; Wickham v. Jlawker (1840), 7 M. & W. 63. 

Ig) Durham and Sunderland itaU. Co. v. Walker, supra. 

(h) Doe d. Douglas y. Lock, supia ; Durham and Sunderland Rail. Co, v. 
Walker, supra ; see Thellusson y. Liddard, [1900] 2 Ch. 635, at p. 645. 

(i) Wickham v. Hawker, supra. 

(;) As to the distinction between those words, see Co. Litt. 345 a. “ Estatci ” 
are the interests created in land by legal and equitable limitations ; “ right ’’ is 
properly whore an estate is turned to a light of entry, as by disseisin ; “ title ” 

18 either a lawful causo of entry to defeat an existing estate, as title of condition, 
or, more generally, it includes “right”; “interest ’’is the widest term, and 
includes estates, rights, and titles. As to the various rights or jura which make 
up ownership, and which glassed in old times under totum jus, see AWiam*s Case 
(1610), 8 Co. Rep. 150 b, 151 b.' For a case where a moiety was cut down 
to a part on the general intention of the deed, see Orieveson y, Kirsopp 
(1842), t> Beav. 283. 

(k) “Claim” will cover a contingent interest, notwithstanding that it would 
properly be called apossibility ( Wright v. Wright (1750), 1 Ves. Sen. 409). 

(l) Conveyancing and Law of I^operty Act, 1881 (44 & 45 Viet. o. 41), 
8 .- 63. 

(7A) Drew y. Norhury {Earl) (1846), 3 Jo. & Lat. 267, per Lord St. Leonabds, 
L.C., at p. 284 ; Taylor y. London and County Banking Co., [1901] 2 Oh. 231, C. A., 
per Stiblino, L. J., at p. 256 ; Co. Litt. 345 a ; Shop. ToucL 98 ; Johnson v. Webster 
(1864), 4 De G. M. & G. 474, 488. Thus, a conveyance will carry both the fee 
and a term of years vested in the grantor, but not merged {Burton v. Barclay 
(1831), 7 Bing. 745,761.) 
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bat has in fact only an equitable title to a term, such title will 
pass (n). 

But the words of the estate clause or of the statutory rule, being 
general words, are subject to the same elasticity of construction as 
general words in the parcels. They are liable to be controlled by 
recitals (o), by the scope of the deed read as a whole, and by the 
surroun^ng circumstances (p). And a disentailing deed will be 
restricted to the estate tail which appears to be intended to bo 
barred, and will not extend to another contingent estate tail (a). 

Sect. 8. — The Habendum, 

821. The parts of a deed before the habendum are called the 
premises of the deed. Their oflice is to name the grantor and 
grantee, and to define the thing which is granted. In addition, 
the circumstances preliminary to and leading up to the transaction 
are stated in the recitals. The office of the habendum is to limit the 
estate granted, and in doing this the grantee is mentioned again {h). 
The omission to insert in the premises and the habendum 
respectively their proper contents leads to various kinds of 
repugnancy or uncertainty in the deed, and as to these the following 
rules have been established. 

822. It is permissible to omit the habendum altogether, and if 
the premises, in addition to defining the grantor, the grantee, and 
the parcels, define also the estate to bo taken by the grantee the 
deed is elfectual (c). 

823. Although the premises ought to contain the name of the 
grantee, yet, if the name is omitted there, it is sufficient that it is 
mentioned in the habendum (d). If, however, a grantee is named 
in the premises, and the habendum is to him and another, then 
only the grantee named in the premises can take an immediate 
estate (e), though the other may take by way of remainder if the 


(7*) Thelluason v. fAddard, [1900] 2 Ch. 63a. But a leasehold interest will not 
pass under a deed intended to pass a freehold interest, notwithstanding that 
the deed thus becomes inoperative {Qoodwin v. Nvble (1867), 8 E. &B. 687). 

(o) See p. 459, ante. 

\j)) Willmms v. Pinckney (1897), 67 L. (on.) 34, 39, 0. A. ; Re Cooke and 
Bletcher'e Contract (1896), 13 E. 264. Thus it may appeur that a reversion was 
not intended to pass [Mullineux y. Ellison (1863), 8 L. T. 236). On the other 
hand, an interest omitted by mistake in the recitais, and in the express operative 
part, may pass under tho general words {Knapping v. 2'omlinson (1870), 18 W. E. 
684). 

(а) Orattan v. Langdale (1883), 11 L. E. Ir. 473, 488. Soe, furtlior, title 
SAr.B OP Land. 

(б) Buckler's Case (1597), 2 Co. Eep. 65 a ; Throckmerton v. Tracy (1555), 1 
Plowd. 146, 152; Oo. Lilt. 6 a; Shop. Touch. 74. 

(c) Qoodtttle V. Qtbba (182G\ 5 B. & 0. 709, 717 ; Shep. Touch. 76 ; Kerr v. ISerr 
(1854), 4 1. Oh. E. 493, 497. 

(d) Spyve v. Topham (1602), 3 East, 115; Co, Litt 7 a; Shep. Touch. 75; 
allowedT as to leases in Butler v. Dodton (1679), Cary, 123 ; Rdes v. Lamhert (1648), 
Aleyn, 38, 41. Tho contrary opinion in Bustard v. Coulter (1602), Cro. Bhz. 902, 
has not boon accepted, and in that case the omission of the grantee in the 
premises was hold to bo cured by the pleadings {ibid., p. 917). 

(s) Samnus's Case (1609), 13 Co. Eep. 54 ; Kirknutn and Beignold's Case (1588), 2 

H.L. — X. S 
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The 
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Effect of 
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limitation in the habendum can be construed as giving him such an 
estate (/). If the grant in the premises is to A., habendum to B., 
the effect is similar ; A. takes an immediate estate and the 
habendum is void (^), unless it gives to B. an estate in remainder 
after A.’s estate (/). 

824. It has been laid down that the parcels must be defined in 
the promises, and that the mention of lands in the habendum, 
which have not been expressly or impliedly mentioned in the 
premises, is of no effect (/^) ; but any such rule is subject to the 
general principle that the deed must be construed as a whole, and 
it is believed that at the present day the mention of lands in the 
habendum instead of in the promises would not invalidate the 
grant (i). Where the parcels have been defined in the premises, 
it is wrong to repeat them specifically in the habendum, unless for 
the purpose of expressing different limitations as to different 
parcels (/c). 

825. In the premises the grant should be to the grantee simply 
without words of limitation, and the estate should be limited only 
in the habendum. If there is a simple grant to the grantee in the 
premises and no habendum at all, then the grantee would by 
implication take an estate for life ; but it the habendum contains 
the limitation of the estate, this excludes any implication of an 
estate lor life in the premises, and the grantee takes the estate 
limited in the habendum ( 1 ) ; or if the estate so limited is contrary 
to the rules of law, the deed is void (in). 


licon. 1. Till 8 rule dues nut ullect tlie limitation of the use, which in such a 
case might be to A, and B. (Samme9*e (7twc, supra). 

(/) Go. Litt. 231 a. A lease to A., habendum to A., B., and 0. in succession is 
void lor the uncertainty as to who shall begin; but if the habendum is to A., B., 
and 0. in the order in which they are written, this is good, and they take in 
succession {Windsmore v. Hobart (1585), Hob. 313 ; GruhkanCs Case (1613), 4 
Leon. 246) ; and similarly in the case of a grant to A., habendum to A. and his 
wife for their lives in succession ( Wheadmi v. Suyg (161 6), Cro. Jac. 372 ; compare 
(ireenwood v. T’y&er (1620), Cro. Jac. 663; and see Cochin v. iZbrjfAcote (1773), 
Lofft. 190). 

(y) See Amu. (1573), 3 Leon. 32. 

(/i; “ Nothing shall pass in tho habendum if it bo not spoken of in the grant, 
except it be a thing appendant or appurtenant” (Sion'e {Ahhw) Case (1460), 
cited in Throckmerton v. Tracy (1655), 1 Plowd. 146, at p. 162 ; Shep, Touch. 76). 

(t) That is, whore no property is mentioned in the premises. But if the 
premises and the habenduiu'aie at variance the case is different, fmdprimd facie 
only the property mentioned in tho premises would pass. This is the case 
put in Shop. Touch. 76 ; ** If a man CTont Blackocre onl^ in the premises of 
a deed, habendum Blackacre And Whiteacre, Whiteacre will not pass by this 
deed.’**^ A right may pass under “ appurtenances ” in the habendum, although 
not named in the premises {llmwich v. Daly (1877), 11 1. B. 0. L. 126). 

(h) E.g.i habendum, part for twenty years and other part for ten years 
(Carew^s Case (1586), Moore (k. bJ, 222}. 

(l) Qoodtitle v. Qihhs (1820), 6 B. & (j. 709, 717. Upon a grant to A. and B,, 
'habendum to A. lor life, remainder to B. lor life, the limitation in the habondum 
will exclude the joint tenancy for life whioh would be implied from the 
premises, and give estates to A. and B. for life in succession (BucMer's Case (1597), 
2 Go. Bep. 66 a, b ; Go. Litt. 183 b) ; see Scovel v. Cahel (1688), Cro. Eliz. 89, 107 ; 
Anon. (1562), Moore (k. B.), 43, pi. 133. 

(m) Thus on a ^out by A. to B., habendum to B. in tail after the death of 
A., the express limitation in the habendum is void as attempting to create a 
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826. Where, however, an estate has been limited in the premises, 
this is treated as indicating the intention of the grantor, and the 
subsequent limitation in the habendum, though it may enlarge 
it (n), or may qualifj or explain it (o), cannot directly abridge it (p), 
and, so far as repugnant to it or contrary to the rules of law, must 
be disregarded (q). 

Sect. 9 . — Covenants (r). 

^ Sub.Seot. 1 . — Whai Ccmtitui6$ a Gcvenant, 

827. A covenant is an agreement under seal whereby the parties, 
or some or one of them, are or is bound to do or not to do a specified 
thing — as covenants in an indenture of lease to pay rent or not to 
carry on certain trades ; or whereby they undertake that a certain 
state of affairs exists — as a covenant in a conveyance that the 
grantor is entitled or that he has not incumbered (s). But the 
word will be construed to cover stipulations in an agreement under 
hand if otherwise it would have no effect, as where a document 
refers to the “ covenants ” contained in a lease which is not under 


freehold in futtiro, and, since no limitation can bo implied in tho premises, the 
grant is void {Bogg v. Croea (1591), Cro. Eliz. 2o4 ; Buckler^a Caee (1697), 2 
Co. Rep. 66 a, b ; Btukehy v. Butler (1615), Hob. 168, 171). 

(n) Kendal v. MiefeUd (1740), Bara, (on.) 46, 47. Grant to A. and the heirs 
of nis body, habendum to A- and his heirs, gives a foe simple (S. 0 .) ; sometimes 
this has been said to give an estate tail and a foe simple expectant {Altliam'a 
Caee (1610), 8 Co. Eep. 150 b, 154 b). 

(o) Thus in a grant to A. and his heirs, habendum to A. and the heirs of his 
body, the habendum explains ** heirs ” in the premises, and A. takes only au 
estate tail {AlthanCe Case, supra) ; unless on tho whole deed the fee is held to pass 
{Tunvman v. Cooper (16181, Cro. Jac. 476). Similarly, uj^on a grant to A., his 
neirs and assigns, habenaum to A. and his assigns during tho life of B., the 
estate pwr autre vie in the habondum shows that “ heirs ” in the premises is used 
to denote the heir as special occupant and not as a word of limitation {Doe 
d. Timmie v. Steele (1843), 4 Q. B. 663 ; see Pilsworth v. Pyet (1671), T. Jo. 4; 
Pigot V. Salisbury (1674), Poll. 146, 151 ; Kerr v. Kerr (1864), 4 I. Ch, R. 403). 
And the habendum, though void, may, with other parts of the deed, bo looked at 
for the purpose of qualifying the estate granted by the premises (Hagarty v. 
Nally (1862), 13 I. 0. L. B. 632; Throchnrrton v. ZVary (1655), 1 Plowd. 146, 

(p) Kendal v. Micfeildy supra; see Throckm^ton v. Tracy ^ supra; Co. Litt. 
299 a. As to ships, see Reid v. Fairbanks (1863), 13 C. B. 692. 

(gl Ooodtiile v. Oibbs (1826), 6 B. & 0. 709, 717, where an immediate estate of 
fr^nold limited in the premises took effect, and a limitation of a freehold in 
futuro in Ihe habendum was rejected {Carter y. Madgwkk (1692), 3 Lev. 339; 
Bos d. Tinvmis v. Steele (1843), 4 Q, B. 663, 667 ; Boddington v. Robinson (187^, 
L. B. 10 Exch. 270, 273. In this last case a nant by a teuant for ^e 'to «!., 
his executors, administratora, and assignSi was neld to he an express limitation 
jmr au^ vis — but as to this see Ohallis on Beal Property, 2nd ed., p. 08— and it 
prevailed over the limitation of a future freehold the habendtun). See 
Underhay r. Underhay (1688), Oro. Bliz. 269 ; and compare Ooshaicke v. Chiggell 
(1620), w. Oar. 164 ; Bernard v. Bonner (1648), Aleyn, 68 ; Oermain v. Oratard 
(1691), 1 Salk. 346. 

(r) Much of the matter contained in this section a pp lies also to agreements 
not under seal ; see, further, title Oontra.ct, VoL YII., pp. 463 eAseq. As to 
illegal covenants, see ibid.^ pp. 390 ef seq. 

{a) BandaU v. Lynch (1810), 12 Eas^ 179, 182 ; Russell v. Watts (1886), 10 
App. Oas. 690, 611 . 'Where in a deed the parties agreed " by way of aedaration 
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Sbct. 9. 00^1 (^). The words of a covenant are to be taken most strongly 

Covenants, against the covenantor ; but this must be qualified by the obser- 
vation that due regard must be paid to the intentions of the parties 
ns collected from the whole context of the instrument (tt). 

The person 828. Where a deed, purporting to bind various parties, provides 

the covenant some One of the parties shall do an act or make a payment, 
• this stipulation is a covenant by that party with the others (a) ; and 
similarly, an agreement of all parties that property shall be dealt 
witli in a particular way is a covenant by those parties whose con- 
currence is required to give effect to the provision in favour cf 
those who are to take the benefit of the conveyance (i). 

How a 829. No particular technical words are necessary for the making 

of a covenant (c). Any words which, when properly construed with 
®* the aid of all that is legitimately admissible to aid in the con- 

struction of a written document, indicate an agreement constitute, 
when under seal, a covenant (d). But it must be clear that the 
words are intended to operate as an agreement (f), and not merely 
as words of condition or qualification (/). Express words of agree- 
ment, such as “covenant,” “ agree ”(<y). or “ engage ” (/i), may be 
used; but, without such words, an agreement may be collected 
from the entire instrument, and a covenant when so made out by 
construction — sometimes called an implied covenant — is for all 
purposes an express covenant, and is as effectual as if the word 
“ covenant ” had been used (i). But a specific covenant as to one 

and not of covenant,” tho-^o words wore rejected oa “nonseJ (Ellinon 
liiqnold (1821), 2 Jao. & W. 503, 510). 

{i) llnyne v. (1864), 16 U. B. (N. 8.) 421, 426; Brookes v. Druadule 

(1877), 3 0. IMJ. 52. ^ 

(m) Broivning v. Wright (1799), 2 Bo.s. & P., 13, per Lord Eldon, C.J., at 
p. 22 ; and see p. 441, ante. 

(a) Dawre v. Trcdwcll (1881), 18 Oh. D,, 354, 0. A,, per Jessel, M.E., at 
]). J59 ; see Itamaden v. Smith (1851), 2 Drew. 298, 307, 308. 

(i) Wdhughby v. Middleton (1862), 2 John. & H. 344, per Wood, V.-O., 
at p. 351. 

(c) Lant V. Norria (1757), 1 Burr. 287, per Lord Mansfield, O.J., at p. 290 ; 
Shop. Touch. 162 ; Sampson v. Eaaterhy (1829), 9 B. & G. 505, 512, Btfirmod 
(18.'J0), 6 Bing. 6 14, lilx. Oh. ; Wolveridge v. Steward (1833), 1 Or. & M. 644, 657, 
Ex. Oh. 

(<i) liusadly. iru«a(1885), 10 App. Ous. 590; Rashkigh v. South Eastern Rail, 
Co. (1861), 10 0. B. 612, 632; James v. Cochrane (1852), 7 Exch. l70,p<'rPAUKE, 
B., at p. 177 ; Knighty. Qravesend and Milton Waittiuorlcs Co. (1857), 211. ifeN. 6, 

11 ; see Hill v. Carr (1676),'! Oas. in Oh. 294: “ Wherever the intent of the 
parties can be collected out of a deed for the doing or not doing a thing, a 
coveimnt will ho” ; see Brice v. (Jarre (1661), 1 Lev. 47. 

(e) Cfiurtney v. Taghr (1843), 6 Man. & G. 851, per TiNDAL, O.J., at p. 867; 
Tven V. Elunta (1854), 3 Drew. 25, per Kindeuslby, V.-O. , at p. 34. A statement 
in a deed of a binding intention to create restrictive covenants on the part of 
vendors who execute tbf deed, made as an inducement to purchasers, is as 
effective as a formal covenant {Mackenzie v. Childera (1889), 43 Oh. D. 265, 275). 

. (/) Wolveridge v. Steward (1833), 1 Or. & M. 644, Ex. Oh., per Lord 
Denman, O.J., at p. 667 ; Gom. Dig. tit. Oovenant (A, 3) ; see pp. 478, 482, post. 

(g) The word “covenant” is not more powerful than the word “agree” 
[Mouypenny v. Monypenny (1861), 9 H. L. Oas., 114, per Lord St. Leonabds, 
atp. 137). 

(A) Rigby v. Great Western Rail. Co. (1845), 14 M. & W. 811. 

(i) Shep. Touch. 162 ; WiUiama v. Burrell (1845), 1 0. B. 402, 431 ; “ The legal 
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matter may prevent a covenant being implied as to a cognate 
matter (k). 

Sud-Sect. 2 — Covenants arising hy Construction. 

830. A covenant will arise by construction where the instrument 
shows an intention that the party shall be bound, although it con- 
tains no express words of obligation. Thus, if in an instrument 
executed under seal by two persons one agrees to pay a specified 
sura for the other’s land, this implies a covenant by the latter to 
convey (0; an agreement in a charterparty that forty days shall 
be allowed for unloading and reloading implies a covenant not to 
detain the ship for a longer period (m). An agreement under seal 
to execute a deed which would contain a covenant to pay money 
creates a specialty debt {n). An assignment of property, such as 
an interest in a medicine, may raise an implied covenant by the 
vendor not to prepare and sell the medicine, on tlio principle that he 
must not derogate from his grant (o). Similarly, a conveyance with 
a restriction against carrying on certain trades will imply a corre- 
sponding covenant (j>). But a clause in a settlement indemnif} iug 
trustees in respect of moneys which they do not receive docs not 
imply a covenant by them to account for moneys which they do' 
receive {q). 

‘Where an instrument creating a trust contains a declaration of 
trust, and the trustee executes it, this operates as a covenant hy 
him(r); though it will not be so if the trustee does not execute 
the deed, but only acts under it («), or where the deed, though 


effect and operation of the covenant, whethoi fiamed in express toims, that is, 
whether it bo an express covenant, or whether the covenant bo matter of 
inference and argument, is ])rcciBely the same; and an implied covenant in this 
sense of the term differs nothing in its operation and legal conseqiionms from 
an express covenant” ; seo Allans [Duke) v. Ellis (1812), 16 East, oo2, 
Loid Ellen noKOxroiT. C.J., at j». 3u,5. 

(*) Sharp V. Waterhouse (1857), 7 E. & B. 816, 827. 

(Z) Pordage v. Cole (16()9), 1 Wins. Saimd. 319 ; compare Wood v. Copper 
Miners* Co. (1849), 7 C. B. 906, where, upon a covenant by a lessee to take coals, 
there was implied a covenant by the lessor to supply them ; Great Northern Rail. 
Co. V. Harristm (1852), 12 0. 13. 070 (contract by one jparty to supply and by 
other party to take sloepeis as the engineer should call for them). 

(w) Randall v. Lynch (1810), 12 East, 179. 

(n) Saunders v. Milsome (1866), L. B. 2 Eq. 673 ; Kidd v. Boone (1871), L. B. 
12 Eq. 89. 

(o) Seddon v. Senate (1810), 13 East, 63 ; compare Ttego v. Hunt, [1890] 

A. 0. 7 ; Gerard v. Ijcwts (1867), L. B. 2 C. P. 305. Whore partners have 
assigned all their partnership property, a pfirtnor in whom any such property is 
solely vested impUedly covenants to do what is necessary to transfer it to the 
assignee {Aulton y. Atkins (1866), 18 0. B. 249) ; but not to pay to the as8i|neo 
money which he owes to the partnership (S. 0.). And as to assignments ojfsrating 
byway of covenant, see Deeringv. Farrington 1 Mod. Rep. 113; Caistsr 

(Pariah) v. Ec/des (Parish) (1701), 1 Ld. Kayra. 683. 

(p) liodson V. (Joppard (1860), 29 Beav. 4. 

(q) Bartlett V. Hodgson (1785), 1 Term Hep. 42. 

(r) Bonson V. Benaon (1710), 1 P. Wms. 130; Mavnr v. DavenpoH (1828), 2 
Sim. 227; Turner v. WardU (1834), 7 Sim. 80; Wood v, Hardisty (1846), 2 
Coll. 642. A breach of trust constitutes in general only a simple contract debt 
(Vernon v. Vawdry (1740), 2 Atk. 119h 

(•) Richardson v. Jenkins (1863), 1 Drew. 477. 
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Deeds and Other Instruments. 

executed by the trustee, contains only an acceptance by him of the 
trust (t), 

831. A grant or a covenant may be followed by words con- 
templating that one of the parties is to do or abstain from doing 
some act. Such words are commonly introduced by provided 
that,” or “to be,” or they are ‘contained in a participial clause; 
and they may operate as a condition for, or qualiiioation of, the 
preceding covenant, or as a separate covenant. For them to 
operate as a covenant it must appear that the act or abstention 
is intended to be obligatory. The words “ provided ” or “on condi- 
tion ” may have this effect (a) ; and when a covenant by a lessee 
to repair is followed by “ provided always and it is agreed ” 
that the lessor shall find timber or other materials, these words 
create a covenant by the lessor (Z>). But in general, if a lessee’s 
covenant to repair is followed by a proviso that the lessor shall 
find timber, witliout “ agreed,” or by such words as “ the lessor 
first allowing timber,” or “ tlie premises being previously put in 
repair by the lessor,” these will be only a qualification of the 
lessee’s covenant (c). 

Where, however, the words express the consideration for the 
previous covenant or grant, or the condition upon which permission 
or liberty to do an act is conferred, they will usually be obligatory 
and will make a covenant — as where one person covenants to pay 
money to another, the latter “ making him an estate ” in certain 
lands (d) ; where a lease is made, the lessee “ yielding and paying ” 
rent (r), or “ rendering ” rent clear of taxes (/)j or “doing suit” 
to the lessor’s mill {g) ; where in a lease trees are reserved to the 
lessor with liberty to fell them, “ repairing the hedges where they 
grow”(/i). And by similar words a negative covenant may be 
raised. Thus, pei'inission to a person to cut down wood for repairs 

(<) Adeg v. Arnold (185^, 2 De Q-. M, & Q-. 432; Holland y. Holland (1869), 
4 Oh. App, 449 ; compare Isaacson y. //arwoorf (J868), 3 Oh. App. 225. 

(а) Com. Dig. tit. Ooyenant (A. 2); Shep. Touch. 162 ; Brookes y. DrysdaU 
(1877), 3 0. P. D. 52, 58 ; see AsMm y. Stock (1877), 6 Oh. D. 719. 

(б) Brookes y. DrysdaU^ supra; see Ashton y. £ffoc», supra. 

(c) Holder y. Tayloe (1614), 1 Poll. Abr. 518 ; GromweVs {Lord) Case (1601), 2 Oo. 
Bop. 69 b, 72 a, n. (I) ; 13ac. Abr. tit. Ooyenant (A), note; Thomas y. GadwaUader 
(1744), Willes, 496; see Shop. T<'ach. 122 ; Oo. Litt. 203 b. But in MwMestone 
y. Thomas (1739), Willes, 146, “slates being found, allowed, and doliyered on the 
premises” by the lessor irbplied a ooyenant by him ; and similarly in Gannwh y. 
Jones (1849), 3 Exch.' 233, where a lessee coyenanted to repair windows and 
hedges, the premises “ being preyiously put in repair and kept in repair by ” the 
lesscy ; see as to such words being a oonmtion precedent, Neale v. Ratdiff (1850), 
15 Q. B. 916 ; and see p. 401, 

(d) Largs V. Gheshire (1671), 1 Vent. 147; oompore Boons v. Fyre (1779), 2 

Win! Bl. 1312. 0 

(«) Porter y. Swetnam (1654), Sty. 406; Hellier y. Gasbard (1666), 1 Sid. 266; 
Wehh y. Russdd (1789), 3 Term Rep. 393, p. 402; IgguUen y. May (1804), 9 Ves. 
325, p. 330; Vyvyan y. Arthur (1823), 1 B. & 0. 410; see Plat on Covenants, 
p. 50. 

(/) Giles y. Hooper (1690), Carth. 185. 

(^) Vyvyan v. AHhw (1823), 1 B. & 0. 410. 

(A) This is a covenant by the lessor {Warren v. Arthur (1682), 2 Mod Pep. 
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** without making waste implies a covenant by him not to commit Smt. 9. 
waste (t) ; and a covenant by a lessee to plough and cultivate the GoveRants. 
demist premises ** except the rabbit warren and sheep walk — 
implies a oovenant not to plough up the excepted part (k), 

832. II the terms of an agreement show that the parties con* When express 

tomplated that a certain thing, as to which there is no express covenant 
covenant, would be done before another thing, as to which there is ^ 

an express covenant, is done, it is a question whether the agreement do a pre. 
cap be read as comprising a covenant to do the former. If the two limmary act. 
things are so involved that the parties cannot be supposed to have 
intended to impose an obligation to do one without imposing also an 
obligation to do the other, then there is, by construction, a covenant 

to do the first thing (Z). But otherwise it is not to be assumed that 
the parties intended to bind themselves to do the first thing because 
they entered into the contract in the expectation that it would be 
done, treating it as a thing certain to take place and providing 
only for the event of its taking place. In such a case there will 
usually be no covenant implied to do the first thing, but if it is 
not done, then the express covenant to do the other thing does nqt 
become operative (m). 

833. A similar question arises where an arrangement is entered implied 
into which can only take effect by tlio continuance of a certain 
existing state of circumstances. There is then an implied engage- 
ment on the part of that party upon whom this continuance etc. 
depends that ho will do nothing of his own motion to put an end 

to the state of circumstances in question (n). Thus, where a 
business is sold in consideration of the vendor receiving a share of 
the profits for a specified time, there is an implied agreement by 
the purchaser to carry it on for that time (o). But in general, 
although the effective operation of an agreement may depend upon 
the continuance of a business — as in the case of a contract to 
supply all of certain goods produced in a specified period (p)— or of 

(0 Slcvinson's Case (1689), 1 Loou. 324. 

fft) St, Albans {Duke) v. AZZw (1812), IGEust, 362. 

{Z) Thus, a ooveuaut by a lossoo to fold a ilot^ of sheep in the usual places 
involves a oovenant to keep a flock ( IVebb v. Vlummtr (J819), 2 B. & AIA 746) ; 
a covenant by a lessee to supply lime to the lessor at all times of burning 
implies a covenant to hum lime {Shrewsbury {Earl) v. Qould (1819), 2 13. & Aid. 

487). 

Zm) A covenant by a railway company to make a bridge over an intended now 
out for a stream did not raise a covenant by them to make the new cut and 
divert the stream {Rashldgh v. South Eastern Rail. Co. (1851), 10 0. B. 6l2 ; but 
as to this case, see Knight v. Oravesend and Milton Waterworks Co, (1867), 2 
H. & N. 6) ; see, in a mining lease, as to sinking pits, Jarrm v. Cochrane (1862), 7 
Exeb. 170 ; (1853) 8 Exeb. 660, Ex. Cb. ; as to obtaining a necessary consent, 

Smith V. Harwich Corporation (1867), 2 0. B. (n. s.) 661. See also Morell v. New 
Lmidon DiscoutU Go. (1902), 18 T. L. B. 607, 

(n)^SiiVZi7i(7 V. Maitland (1864), 6 B. & 8. 840, per Cookbuhn, O.J., at 

^ (o) M'lntyTt V. lieleher (1863), 14 0. B. (sr. s.) 654; Telegraph Despatch and 
rnwligenu Co McJejtn (1873), 8 Oh. App, 668 ; Hope v. Cihbs (1877), 47 L. J. 

(oh.) §2 ; see Ogdens, Ltd. v. Nelson, [1905J A. 0. 109. 

(p) Hamlyn <b Oo. v. Wb^ dt Co., [1891] 2 ^ B. 488, 0. A. 
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other existing circumstances — as the keeping up of a patent (q) — 
there is no obligation to maintain such existing state (r). 

A contract to employ and pay specified wages for a fixed period does 
not bind the employer to carry on the business (s), or to provide 
work (t), but only to pay the wages if the employee is willing to 
work (a). But the special circumstances of the engagement may 
imply a covenant that the employee shall be actually employed (b). 

Sub-Sect. 3 . — Covenants in Law. 

834. A covenant in law is an agreement which the law implies 
from the use of certfiin words having a known legal operation in the 
creation of an osiato; so that, after they have had their primary 
operation in creating the estate, the law gives them a secondary force 
by implying an ngi coment on the part of the grantor to protect and 
preserve the estate which by these words has been already created (c). 

Thus, upon a lease by deed using the word ‘‘demise” there are 
implied covenants for title (d) and for quiet enjoyment (c). The 

(<;) “Tho safest nilo in such cases to foUow, when there is any reasonable 
doubt whether the paitics did intend lo enter into a covenant such as is sought 
to bo implied h« re, is to look at the deed and at the circumstances under which 
the deed was made ; and if you find that there is no such covenant in the deed, 
and that there has been no bad faith on tho pii rt of those against whom it is 
sought to imply such a covenant, the comt ought to be extremely careful how 
it implies such a covenant in a woll-considercd deed, whore there are no words 
whatever which expri'ss that covenant in any way” {per ICay, J., in Re Rail- 
way and Klecti ic Apphancea Co. (1888), 38 Ch. J). o97, at p, 608). A deed is to be 
more carefully construed than a preliminary aareornont {ihid., p. COo) ; and see 
Chnrclmard v R. (1865), L. 11. 1 Q. B. 173, per CocKBUiUf, O.J., at p. 195.^ 

(r) Thus, on an employment of an agent at a commission for a fixed time, 
thoi'o is no implied agieoinont that the business shall continue to be carried on 
{Re Enybsh and Scottish Marine Insurance Co., Ex parte Madure (187^, 5 Ch. 
App. 737 ; Rhodes v. Forivood (1876), 1 App. Cas. 256); Norths v. Trevillion 
(1902), 18 T. L. R. 648 ; unless there is an expiess contract toemidoy tho agent 
as well as to pay tho commission (Turner v. Goldsmith, HSOl] 1 Q. B. 54J, 
C. A.); compnro Itcsiride v. Swindells (1835), 3 Ad. & El. 868, Ex. Ch., where there 
was a contract to mako a paiunent if tho husinoss was then carried on. See also 
titlo CoxTirAor, Vol. VII., p. 430. 

(a) Asidin v. Audio (1814), 5 (1. T>. 671 ; Dimn v. Sayles (1844), 5 Q. B. 685. 

It) Tnrrnr v. Sawdon if' Co,, [1901] 2 K. B. 653, C. A. 

(a) Jhid. ; soo Churchwnul v. 7f., supra. Soe also Kintj y. Accumid alive 
Assurance Go. (1857), 3 0. B. (n. S.) 151 ; Emmens v. J’.'derton (1853), 4 
ir. J.. Cas. 624. 

{b) I'hns, wheroamusicaldiicch rofa theatre is to beadvortised as such, homu.st 
actually fill the post iu order to make the advertisements true, and consequently 
he is entitled to bo oraplovcd {Hunmny v. Lyric Theatre (1894), 71 L. T. 396). 

(c) Williams y. Rurrell (1815), 1 C. B. 402, 429. 

{a) Tliut is, that the lcs.sor h-aH power to let {Holder v. Taylor (1613), Hob. 12; 
Burndt v. Lynch (1826), 5 B. & C. 589, p. 609; compare Kean v. Strong (1845), 
9 I. li. R. 74, p. 82) ; but this need not bo power to grant tire term mentioned 
in the lease ; it is sutiicient that the lessor is entitled to put the lessee into pos- 
session, otherwise this covenant would bc}ond the imidied covenant for quiot 
enjoyment, which is restricted to the interest of tho lessor (Adams v. Qibney 
(1830), 6 Bing. 656; JUiynes <fc Co. v. Lloyd rfc* Sons, [1895] 2 Q. B. 610, C. A.) ; 
see nragg y. Wiseman (^1614), Brownl. 22, put upon the ground that a 
covenant in law shall not ho extended to make one do more than he can). It is 
perhaps more correct to say that only one covenant is implied of which either 
want of title or an eviction would be a broach {per Aldebson, B., iu Line v. 
Stephenson (1838), 5 Bing.fw. o.)183, at p. 181, Ex. Ch. ; Baynes Co. v. Lloyd 
<£' Sons, supta). See title Landlord and Tenant. 

(c) Baynes A Co. v. Lhyd A Sons, supra. An implied contract for quiot 
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latter covenant is limited in duration to the interest of the 
lessor (/), but extends to the acts of persons claiming by title 
paramount to him (g). The covenant is implied only against tlie 
person actually demising, not against one who joins to conlirm (h). 
Where several demise jointly the covenant for title is joint, but 
the covenant for quiet enjoymenlT is several, so that either lessor 
can bo sued alone for disturbance caused by himself (i)* The 
implication of these covenants will be prevented by the existence 
of express covenants (k). 

835. Formerly the words “give” or “grant” in a deed 
operated as a warranty of title (Z); but in deeds executed after 
October let, 1845, these words do not imply any covenant in law, 
in respect of lands or hereditaments, except so far as they may 
imply a covenant by force of a statute (w). 

Under a conveyance of superfluous lands made by the promoters 
of a public undertaking the word “ grant,” unless restrained or 
limited by express words, operates as an express covenant for title, 
for quiet enjoyment, and for further assurance (a). 


8tjb-S£CT. 4 . — Qualified CovemnU, 

836. A covenant may be absolute or qualified, and in the latter 
case the qualification may be introduced either by way of condition 


enjoyment arises also ui)on an agreement for letting, out of the mere relation of 
landlord and tonant, without any use of the word “ demise ” (Dudd-Scoit v. 
Daniell, [1902] 2 K. 13. 351 ; Hart v. Windsor (1843), 12 M. & W. 68, p. 8.‘) ; 
Handy v. Cartwright (1853), 8 Exch. 913; Ifall v. City of London Brewery Co. 
{1862), 2 13. & S. 737 ; Mostyn v. West Moatyn Coal and Iron Co. (1876), 1 0. P. D. 
145 ; Bohinaon v. Kilvert (1889), 41 Ch. I). 88, 96, C. A. ; Markham v. Payet^ 
[1908] 1 Ch. 697); thoxigh the contract so implied from a mere lotting is 
restricted to tho acts of the lessor and thoso claiming under him {Jones r. 
Lavivatoti, [190.3] 1 K. B. 253, 0. A.), and is limited to tho interest of the lessor 
(Penfold V. Abbott (1862), 32 L. J. (q. B.) 67 ; Baynes & Co. v. Lloyd Jb Bona, 
[1895] 2 Q. 13. 610, 0. A.). 

(/) See note (d) on p. 480, ante. 

g) Line v. Stephenson (1838), 4 Bing. (n. o.) 678; 5 Bing. (n. o.) 183, Ex. Oh. 

A) Smah V. Pocklington (1831), 1 Cr. & J. 446. 

I t) Coleman v. Sherwin (1689), 1 Salk. 137. 

(A) Stannard v. Forbes (1837), 6 Ad. & El. 572; Line v. Stephenson (1838), 6 
Bing. (n. 0.) 183, Ex. Ch. 

(Z) Williama v. Burrell (1845), 1 0. B. 402 ; Co. Litt. .384 a, n. (1). 

(w) Real Property Act, 1845 (8 & 9 Viet. c. 106); sco 3>art’8 vendors and 
PuTcnosers, 7th cd., Vol. T., p. 580. Under the early Yorkshire Registries 
Acts, 6 Ann. cc. 20, 62, and 8 Geo. 2, c. 6, the words giant, bargain and sell ” 
implied covenants for title, but tho Acts wore repealed by the Yorkshire 
Registries Act, 1884 (47 & 48 Viet. c. 54), s. 51. 

(n) Lands Clauses Consolidation Act, 1845 (8 &, 9 Viet. o. 18), s. 132. But 
here the terms of covenants to be im])lied are set out in^he statute. A similar 
device was contained in the Joint Stock Companies Act, 1856 (19 & 20 Viet, 
c. 47), B. 46; repealed by the Companies Act, 1862 (25 & 26 Viet. c. 89). The 
covenants implied under the Conveyancing and Law of Property Act, 1881 
(44 & 45 Viot. c. 41), where a person conveys as “ beneficial owner,” or “ as 
settlor,” or as “ trustee,” ” mortgagee,” or “ personal representative,” are a 
device for introducing express covenants in short language. These covenants 
are implied in accordance with the intention of the conveying party, and are 
in effect express ; a covenant in law operates whether so intendea by the party 
or no. 
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or by way of limitation. A qualification by way of condition is 
introduced by such words as **on condition that” or ** pro- 
vided that,” or is expressed in a participial clause (o), and it may 
take effect by way of condition precedent or condition subsequent. 
If it is a condition precedent, it must be satisfied before the liability 
on the covenant can arise (p);' if it is a condition subsequent, 
then, upon performance of the condition, the liability under the 
covenant ceases (q). A qualification which is repugnant to the rest 
of the covenant will be rejected (a). ^ 

837. A covciiant is qualified by way of limitation when words 
are introduced into it which limit in some respect the liability of the 
covenantor, and this is the more usual use of the term “ qualified 
covenant ” (6). The limitation will be effectual though not intro- 
duced into the covenant itself, but placed in some other part of the 
deed, if its application to the particular covenant is clear (c) ; and 
it may arise by construction although not expressly stated (d). A 


(li) See p. 478. ante ; and as to the qualification implied in “ Provided always,” 
see Martefli v. UoUoway (1872), Ti. 11. 5 H. Ij. 632. 

(/;) Thus, in a covenant by a lessee to repair provided the lessor finds timber, 
the proviso is a condition precedent (see cases refoned to nt p. 478, ante). Such 
a condition may also bo a cross-covonjint (2 Bac. Abr. tit. Covenant (A), 
p. 340, n,). As to performance by a lessee of liis covenants being a condition 
precedent to tho lessor’s Imbibty under a covenant to renew, see lictatin v. Bidwell 
(1881), 18 Ob. D. 238, and see Bac. Abr. tit. Conditions; and as to covenants 
which are also conditions, see p. 489, post 
(q) A clause providing for cesser of an agent’s liability under a churterparty on 
the goods being shipped operates as a condition subsequent (Bannwicr 'v. Brealauer 
(1867), L. R. 2 0. P. 497). The condition of a bond is technically a condition subse- 
quent, thoimh in substance tholiability on tbebond is conditional on breach of the 
condition (Leake on Contracts, 5th cd., p. 445). In a covenant not to assim 
without consent, with a proviso that consent shall not be unreasonably withheld, 
the proviso is a qualification of the covenant and operates by way of condition 
Bubsequent. If, upon request for consent, it is um-easonably withheld, then the 
liability under the covenant for that occasion ceases, and the lessee can assign 
without consent {Treloar v. Biyge (1874), L. R. 9 ISxch. 151 ; Sear v. Howe 
Property and Investment Society (1880), 1 6 Ch. D. 387 ; Young v. Ashley Gardens 
Properties, Ltd., [1903] 2 Ch. 112, 0. A.). 

(а) Bdclier v. SHees (1828) 8 B. & 0. 185. 

(б) Thus, a covenant for quiet enjoyment may be either absolute, so tl at the 
covenantor covenants against lawful disturbance by any person whomsoever, 
or it may be qualified by a limitation to disturbance by the covenantor or persons 
rightfully claiming under him. See Sanderson v. Berwick-on-Tweed Corporation 
(1884), 13 0. B. 1). 547,. 0. A, ; Harrison, Ainslie cfc Co. v. Muncaster, [1891] 2 
Q. B. 680, 0. A. 

(cj See Brown v. Brovm (1662), 1 Lev. 67, where covenants for title were 
quaufidd by a ** remote agreement at the end of the deed.” 

(d> See Sicklemore y. Thiatleton (18171, 6 M. & S. 9, where a surety for a lessee 
was not chargeable till after forty days’ default by the lessee and demand made 
on the suiot^. In Hesse v. Albert(1828), 3 Man. & By. (k. b.) 406, a covenant to 
pay an annuity was qualified by a recitm so as to bo a covenant only to pay out 
of a particular souroe. But a recital in a conveyance which shows a defect in 
the grantor’s title does not qualify his covenants for title, which must be con- 
struM with reference to the title expressed to bo conveyed in the operative p^, 
and he is liable for a breach arisii^ through this defeOT (Pa^e v. Midland jtaU, 
Co., [1894] 1 Ch. 11, C. A.) ; nor is a covenant for title qualified by a reference 
to the ins&ument under which the title is derived, unless the interest expressed 
to be conveyed is in the operative part restricted to whatever was tnereby 
acquired (CboXe v. Founds (1661), 1 1^. 40 ; May ▼. PM, [1900] 1 ()b. 616, 
690, 0. A. ; compare Befmer ▼ MCabe (1863), 14 !• 0. Ii. R. 377, 384). 
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covenant in form absolute may be qualified by another covenant 
providing for an alternative event (e), 

838 . Questions as to the effect of qualifying words have usually 
arisen where a group of covenaiits, such as covenants for title, 
occur in a deed, and some are expressly qualified, while others are in 
form absolute. It has then to be determined whether, on the true 
construction of the deed, the qualifying words are to be read as 
expending to the other covenants (/). This will depend in the first 
instance on the grammatical connection of the covenants — whether 
as a matter of grammar the qualifying words apply to other 
covenants than that in which they are inserted (g) ; and, next, upon 
whether the various covenants have the same or different objects. 
If they have objects so similar that the covenantor cannot be sup- 
posed to have intended to limit his liability under one covenant 
without also limiting it under the other, then the qualifying words 
will be taken as applying to both. This is so whether the qualify- 
ing words occur in the earlier covenant, so that the earlier limited 
covenant restricts a subsequent general one(/i), or, it would seem, 
whether they occur in a subsequent covenant, so as to control an 
earlier general covenant (i). But where the covenants have 


(e) Am an agreomoiit to pay a sum by instalments for specified work, with an 
agreement, if the work is not proceeded with, to refer the remuneration to 
arbitration {Hemnm v. VimoUo (1867), 1 0, B. (N. 8.) 616) ; compare Mitli/neux 
V. Richard, [1906] 1 Ch. 34 (absolute ooTeoituat to build house not restricted 
by power to use land for spoil banks). 

(/) It was formerly supposed that the restrictive^ clause might qualify all 
the covenants if it was placed first or last in the string of covenants, but not 
if it occurred in the middle (see this rule stated more fully in Qaintfwd v. 
^ijith (1667), 1 Wms. Saund, 61, 60) ; but the construction depends on the 
intention as appearing from the whole iustruiuent, and not merely on the order 
of the covenants (1 Wins. Saund, p, 60, n, (4) ) ; see the four rules of construction 
suggested by Lord St. Leonards (Sugdeu, Vendor nud J'urcliaser, 14th ed., 
p. 605), and the criticism of them m Dart, Vendor and Purchaser, 7th ed., 
Vol. II., 798, 799. 

{g) Rich v. Rich {Lord) (1686), Cro. Eliz. 43; Rroivning v. Wright 

(1799), 2 Bos. & P. 13, wliere one ground of decision was that tho two covenants 
form^ one sentence (per Lord Eldon, UJ., pp. 21. 26; per Bullbii, J., p. 27). 
The phrase but that ” indicates that the succeeding words are dependent on 
the earlier, and they incorporate any preceding qualification {Broughton v. 
Gonway (166^, Moore (r. b.), 58 ; bettor reported, 2 Dyer, 210 a ; Oervis v. l*caUe 
(15981, Cro. Eliz. 6151 ; and as to covenants in jpari materia being construed 
togetner, even when tne parties are different, see Martyn v. M'Namara (1843), 

4 Dr. & War. 411. 

(A) Thus, in covenants for title, those which covenant for title as such, atilff not 
for possession, We the same object (fibi^ v. Richardi (1809), 11 East, 633, 642) ; 
and a limitation in a covenant for seisin has been read into the following 
oovenant for light to convey {Nervin v. Mvxitu (1582), 3'*Lev. 46; Browning v. 
Wr^ht (1799), 2 Boa. & P. 13) ; as to leaseholds, see Foord v. WHaon (18lB), 8 
Taunt. 643; Stannard v. Foriw (1887), 6 Ad. & El. 672. Sinulorly, the words 
** joint and several " at the beginning of lessei^’ covenants will govern all tho 
following covenants, altoough not grammatically connected, unless there is 
something to restrain them to the earlier covenants {Northumherland {Duke) t. 
Errimq^ (1794), 6 Term Bep. 62^. 

(0 Bee the oritioism on Lord St. Leonards’ seoond rule referred to in note {/ ) , 
supra; and compare Nind v. Marshall (1819), 1 Brod. & Bing. 319. It maybe 
easier for an earuer restricted covenant to control a subsequent general one, out, 
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different objects, qualifying words in one will not be applied to the 
other in whatever order the covenants come {k). 

In the covenant for title implied under s. 7 (1) (a) of the 
Conveyancing Act, 1881, from the words ‘‘beneficial owner” 
the covenants for right to convey, for quiet enjoyment, freedom 
from incumbrances, and for further assurance are not four separate 
and distinct covenants, but parts of one entire covenant, the whole 
being controlled by the prefatory words limiting the cqyenant to 
the acts or omissions of the person conveying, and those throttgb 
whom he derives title otherwise than by purchase for value (Z).<» 

839 . Covenants may also be qualified by the circumstances of 
the particular case. Tlius, a covenant in terms absolute may be 
restricted to events which, having regard to the circumstances, 
both parties, at the time when the covenant was entered into, 
contemplated, or ought to have contemplated if they had thought 
properly about the matter (m). And it is not sufficient that one 
of the parties did in fact contemplate a wider interpretation («). 

Suii-Sect. 6 . — Joint and Several GovenanU. 

840 . Where there are several covenantors or covenantees the 
covenant may, as regards the liability of the covenantors, be either 


having regavsl to the icason stated in the text, the ordor of the covenants docs 
not seem to be very mateiial (hog Woodf/ard y. Danuock (1600), Cro. Eliz. 762, 
where an excopiion of n specilied incumbrance in the covenant against incum- 
brances was caiTied bnolc to the covenant for seisin in fee). In some cases the 
general covenant had limited covonants both before and after it {Nerrin v. 
J/wnwa (loS2), 3 Lev. 6; Browning y, WriqJit 2 Eos. & P. 13; Nindy. 

Marshall (isio), 1 Brod. & Bing. 319). But an absolute covenant for right to 
assign n patent is not qualified by a subsoquont covenant that the assignor has 
not forfeited the right {Hesse v. Stevenson (1803), 3 Bos. & P. oGo). 

(k) The covenants for title and for right to convoy are different in their object 
from the covenant for quiet enjoyment, and consequently a limited covenant for 
right to convey does not restrain a subsequent absolute covenant for quiet 
enjoyment {Howell y. Jlicharda (1809), 11 East, 633; see the dissentient judg- 
ment of ]*AiiK, J., in Nxnd v. Marshall^ svpra; and compare Yoimq v. Jlaincufk 
(1849), 7 0. B. 310); nor does a subsequent limited covenant for quiet enjoy- 
ment restrain a preceding absolute covenant that a lease is valid {Norinan y. 
Foster (1673), 1 Mod. Bop. 101 ; Qainsford v. Griffith (1667), IWms. Saund. 61,68; 
tJarton v. Fitzgerald (1812), Id E<vst, 630, where the construction of the covenant 
for the validity of the lease as absolute was assisted by a recital ; Smith y. 
Compton (1832), 3 B. & Ad. 189). Other cases in which the object of covenants 
was different, so that, restrictive words in one did not control the other, are 
Gray ford v. Cray ford 0628),^ Cro. Car. 106 (limited covenant for seisin did not 
control covenant that lands were of specified annual value ; so, too, Hughes y. 
Benrkt (1688) Ci’O. Cor. 495) ; Crossffeld v. Morrison (1849), 7 C. B. 286 (covenant 
by purchaser to pay certain rents while he was in pos.'-ession did not restrict 
covenant to indemnify against them) ; see Saward v. Anstey (1825), 10 Moore (o. P.), 
66; Kean v. Strong fl845), 9 I. E. E. 74; reversed (1847), 10 I. L. E. 137, 
£x. Ch. (unqualified oovenant to renew lease not restricted by qualified covenant 
for quiet enjoyment). Upon a lease to two jointly at a rent, with a loint and 
several covenant to pay taxes, but no oovenant to pay rent, the liaoility for 
rent is apparently joint {R. v. Wakering {Fnhahitants) ^ B. & Ad. 971 ; 

see, too, Witmer v. Currey (^18-18), 2 De G. & Sm. 347, 353). 

(() David V. SaUn^ [1893] 1 Ch. 623, 0. A., per Lindlet, L. J., at p. 631. 

(m) Harrison^ AinelU <9 Co. y, Mwicaster, [1891] 2 Q. B. 680, 0. A., pgr 
Jjord Esheb, M.E., at p. €86. 

(n) Ihid, 
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joint, or several, or at once joint and several ; and it may, as 
regards the benefit to the covenantees, be either joint or several, 
but it cannot be both joint and several. The effect of the cove< 
nant depends upon the ordinary rules of construction assisted, 
especially as regards the benefit of the covenant, by the nature 
of the interests of the parties in its subject-matter. 

841 . A covenant is joint, as regards the liability of the cove- 
yiantors, where two or more persons covenant for themselves, without 
" any words of severance, that they will do something, or that they or 
one of them will do something; that is, where the obligation is 
imposed upon the covenantors simply (o). The effect is that, while 
t the covenantors are all living, anyone who is sued alone can insist 
on the others being joined (;>), and upon the death of one the 
entire liability devolves upon the survivors or survivor (q). If one 
party is both covenantor and covenantee jointly with others, the 
covenant cannot be sued on (r) until after the death of that 
party («). 

The effect of a covenant which, as regards the liability o( the 
covenantors, is in form clearly joint depends on the words them- 
selves, and it is not conti oiled by the circumstance that the 
covenantors have separate interests in the subject-matter of the 
covenant. But if it is doubtful whether the covenant is joint or 
several, this is one of the points to be taken into consideration. 
In such a case it is permissible to look at the other parts of the 
deed, the interests of the covenantors, and any other circumstances 
appearing on the face of the instrument which will aid in the 
determination of the intention of the parties (^). There is no 
principle of equity requiring joint covenants to be treated as joint 
and several (u), A joint covenant by partners will be considered as 
several— at any rate, in a mercantile partnership — if it simply 
represents a pre-existing partnership liability, but not if the 


{v) E.g., 'VVo, A. and B., “ bind oursolyes, our heirs, executors, and adminis- 
trators” to pay £4,000 {Svnpson v. Vaughan (1739), 2 Atk. 31) ; A. and IJ do 
hereby for tneuisolves, their executors, admiuistraloi's, and assigns, covonunt 
with C. that they, A. and B. or one of them, their executors, administrators, 
or assigns, will pay the rent reserved by a lease and keep the promises in repair 
(White V. 2'yvdal/ (IHSii), 13 App. Oae. 263 ; Clarke v. IHrkero (1845), 14 Sim. 
639) : L. and B. (E. being a surety) covenant with 0. that they will pay rent, 
and further that L. will repair ; the covenant to repair, as well os the covenant 
to pay the rent, is joint (Copland v. Laporte (1836), 3 Ad. & El. 617). But words 
purporting to make not only an original obhgor, but also his exeoutoife, jointly 
liable with the other obligors have no effect. The liability of executors under a 
joint and several covenant is necessarily several only (Read v. Pi ice, [1909] 1 
B. 677). ^ 

(p) Ring v. lloare (1844), 13 M. & W. 494 ; Kendall v. Hamilton (1879), 4 
App. Oas. 604, 616. 

(j) White V. Tyndall, eupra. 

(r) Boyce v. Edbrooke, [1903] 1 Ch. 836; and see Faulkner v. Lowe (1848), 2 
Exch. 596. 

’$) Rose V. Poulton (1831), 2 B. & Ad. 822. 

t) White V. Tyjndallf supra, per Lord Hersohsll, at p. 276. 

(u) Sumner y, Powell (1816), 2 Mer. 30; compare Primrose y. Bromley (1730), 
1 Atk. 89* 
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8JEOT.9. obligation arises solely under the covenant. The extent of the 
Covenants, covenant is then measured only by its language (v). 

Where the 842 . Where there are several covenantors and each undertakes 
liability is only as regards his own acts or defaults, the covenant is said to be 

several. several, and the effect is the same Vis if several deeds were written 

upon the same piece of parchment (x). This form of covenant is 
employed when an aggregate sum is to be secured, but each 
covenantor is to be liable for only a part of it; as where several 
covenant “ severally to pay one £‘3, another Jl'B etc. (a), or where? 
witliout the word “ severally,” they covenant to pay £50 each (b). 


Where the 
liability is 
]oint and 
several. 


843 . In general a covenant is framed so as to be at once joint 
and several, and then it is at the election of the covenantee in 
which form he shall sue upon it; whether to charge all the 
covenantors together or the survivor alone on the joint covenant, or 
to charge one alone, or the executor of a deceased covenantor, with 
the entire liability on the several covenant (c). A joint and several 
covenant is now usually made by iho words “jointly and severally,” 
but it will aiiso from any other words which have the same effect, 
as “ we and each of us” covenant(d); or A., and B. covenant for 
themselves and each of them (c). 


(v) Stmner v, Powell (1816), 2 Mer. 30; JSerea/ord v. Browning (1875), L. B. 
20 Eq. 564, afliimed on appeal 1 Cli. D. 3i, C. A. A coveiiiiut for payment off 
of a partuei'b sluuois in general an airangomont fur discharging a pre-ozisting 
joint and sevoial liability, and will bo floated as joint and several {Btieapird v. 
IJroirntng, supra). But where the covenant was the joint covenant of con- 
tinuing purtiiors to pay sums to an outgoing partner as the purchase price of 
his shave it was hold to be not merely u secuiity fur but different from the pre- 
oxistiiig liability, and was not, several in equity {Wilmer v. Currey (1848), 2 
Do O. & Sm. 347). And joint covenants in a lease taken by partners for partner- 
ship purposes have been constnied as joint only (Clarke y. Bidters (1846), 14 Sim. 
639 ; Lrvy v. Sale (1877), 37 L. T. 709). In Sumner y. Powell^ supra, a joint 
covenant to indemnify tho executors of a deceased partner was held to be joint 
only. The distinction between tho circumstances in Wtlmer y. Currey, supra, and 
Beresford v. Brou ning, supra, is slight, and the authority of Wilmtr y. Currey, 
supra, seems to bo doubtful. A joint covenant by partners, although treated la 
equity as only joint during tho lives of tho iigtrliiors, is in effect made seveiul on 
tho death of one, and the covenanieo enu prove against his estate {Kendall y. 
Hamilton (1879), 4 App. Cas. 504, 51 1 ; Be Hodgson, Beckett v. Bamsdale {\SS5), 
31 Ch. D. 177, (1. A.j, lliough ho cannot maintain an action for adminislratiou 
of that estate {Be MtRae, Porster v. Pavis, Nierden v. McRae (1883), 26 Gh. D. 
16, 0. A.) ; as to proof in bankruptcy, see 2?e Shand, Ex parte Corbett (1880), 14 
Ch. D. 122, C. A ; and as to joint and several liability on a guarantee given by 
a ffim and also hy the seveial paitners, see Be Smith, Fleming & Co., Ex parte 
Harding (1879), 12 Ch. D. 657, C. A. 

(x) Mathewson^s Case (1597), 5 Co. Bep. 22 b. 

(«) /bid. ‘ 

(5) Armstrong y. Cahill (1680), 6L. B. Ir. 440; so in Collins y. Prosser {182Z), 

1 B. & C. 682, A. and B. w'ore bound in £1,000 each “for which we bind our- 
selves, and each of us for himself, for tho whole and entire sum of £1,000 each ; 
this was several, and was not avoided as to A. by the seal of B. being removed. 
(c) May y. Woodward (1677), Freem. (k. B.) 248. 

{a) Robinson y. Walker (1703), 1 Balk. 393 ; Northumberland {Duhe) v. 
Ernng^ (1794), 3 Term Bep. 622. 

(e) Robinson y. Walk&r, supra ; Bolton v. Lee (1672), 2 Lev. 56V lor themselves 
and either of them ” {Enys v. Donnithorne (1761), 2 Burr. 1 190 ; see Church v. King 
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844. As regards the benefit of a covenant, the covenant may be 
made with the covenantees jointly, or with each of them severally; 
but the same covenant cannot bo made with the covenantees jointly 
and severally, so as to leave it to the election of the covenantees 
whether to sue together or separately (/). If the covenant is joint, 
then, so long as all the covenantees are living, all must sue 
together (^); upon the death of any the action must be brought by 
the survivors, whether the breach of covenant occurred before the 
death (h) or after (i). 

845. The construction of a covenant with several covenantees 
depends, as regards its being joint or several, very largely on the 
interests of the covenantees in the subject-matter of the covenant. 
Here, as in other cases, the intention of the parties, as expressed by 
their words, prevails, and by clear words a covenant may be made 
with covenantees jointly, although their interests are several, and 
vice versd. But the court leans against this separation between the 
nature of the covenant and the nature of the interest, and where the 
interest is joint the covenant will be joint if the words are capable 
of that construction ; where the interests are several, the covenant 
will in the same manner be construed, if possible, as several (/c). 


(1836), 2 My. & Or. 220) ; “ for themselves and every of them ” {Maj/ v. Wood- 
ward {IGn), Freem. (k. b.) 248). A bond by which throe obligors bound themselves 
jointly and their heirs etc. respectively, and which was conditioned to be void 
if they or either of them, their or either of their heirs, paid, was joint and several 
(Tippins V. (^^oates (1853), 18 Boar. 401). As to the joint owners of a patent 
entering into joint and several covenants of title upon assigning it, see National 
Sodtty for Diatrihition of Electrudy hy t^ei,ondary Oenetatora v. (Hbba, [1900] 
2 Ch. 280, 0. A. 

(/) “ A man cannot bind hiniself to three and to each of them to make it 
joint and several at the election of several persons for one and the same 
cause” {Slwgahy’e Case (1687), 5 0o. Bep. 18 b, 19 a, Ex, Oh.). 

(y) Sorshie v. Park (1843), 12 M. & W. 146 ; Lane v. Drinlmato' (1834) 1 Or. 
M. & B. 599, 613. 

(h) Eccleston v. Clipaham (1668), 1 Wms. Saund. 153. 

(t) Foley y. Addenorooke {IBiS), 4 Q. B. 197; ns to payment to one of two 
joint obb'gees of a bond, see St&da v. Steeda (1889), 22 Q. B. D. 537 ; Pvwdl v. 
Brodhurat, [1901] 2 Oh. 160, 161. 

(k) Sora^y. Park, aupra ; liradhume y. Botfeld (1845), 14 M. &. W. 659; 
see per Pahke, B., at p. 572 ; Beer v. Beer (1852), 12 0. B. 60, 78; see TIaddon y. 
Ayera (1858), 1 E. & E. 118. It was formerly supposed to bo a rule of law 
that a covenant was, as regards the covenantees, jomt when their interests were 
joint, and vice veraA, notwithstanding that the words of the covenant wore to 
we contrary {Windham' a (Juatice) Caae (1589), 6 Co. Bop. 7 a, 8 a ; Eedeaton y. 
Clipaham (1668), 1 Wms. Saund 153 ; Jameay. Emery (1818), 8 Taunt. 245, 248, 
Ex. Ch. ; wUhera v. Bircham (1824), 3 B. & 0, 254). This was upon th^ ground 
that to allow separate actions when the interest was the same would chargo the 
covenantor twice over (/SKnyeJy’e Caae (1587), 6 Co. Bop. 18 b, 19 a, Ex. Ch.; 
Lilly T. Hodyea (1723), 8 Mod. Bep. 166). But Preston in his option 
of Leppard’s Touchstone suggested (p. 166) that the rule was only applicable 
when we words were ambiguous : “ Tho correct rule is that by express words, 
clearly indicative of the intention, a covenant may be joint, or joint and several 
to, or with, tho covenantors or covenantees; [but see Bradburney. Botfidd, auj^a, 
at p. 673; the covenant cannot be joint or several with the covenantees], notwith- 
standing the interests ure several. So it may be several, although the interests 
are joint. But the implication or construction of law, when the words are 
ammgiuous, or are left to the interpretation of the law, will be, that the wor^ 
have an import corresponding to the interest, eo as to be joint when the interest is 
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The express language must not be contradicted, but it will be 
moulded to suit the interests according as they are joint or 
several ( 1 ). 


joint, and eeveral when the interest is several ; notwithstanding language which, 
under different circumstances, would give to the covenant a different effect.’* In 
Soruhte V. Park Q843), 12 M. & W. 146, this gloss on the old rule was accepted, 
and since then tne rule has been treated as one of construction only. 

(?) White V. Tyndall (1888), 13 App Cas. 263, per Tiord IIersohell, at 
p. 277. This seems to represent the judgments in Sorahie v. Park, aupra, and 
Bradhurm v. Dotfield (1845), 14 M. & W. 569, though it is somewhat diflerenf 
from the rule enunciated by Mr. Preston. To enable the test of joint or several 
interests to be applied, the language of the covenant need not be ambiguous 
in the ordinarv sense; it is sufiiciont that it is capable of being construed as 
several, though in foim joint, and vtce veraA. But this will not be so if it is 
expressly “joint” or expressly “several” (see Bradburne v. Botjidd, aupra, par 
Parke, B., at p. 5G3). 

The following are instances of covenants treated as joint : — Covenant for title 
entered into with joint grantees o id each of them ; in this case the covenant is at first 
joint, and, since this suits the joint interest, the words “ each of them ” are rejected 
{Slinyshja Case (1587), 6 Co. Eop. 18 b, Ex. Ch.) ; covenant between co-adventurors 
by each with the other and others of them ; all have the same interest in the 
covenant and it is joint (Eedeston v. Clipaham (1668), 1 Wms. Saund. 153) ; 
covenant whereby musicians bound themselves in £20, each to the other jointly 
and severally, not to play asunder; the interest b- mg joint, “severally” was 
repugnant {Spencer v. Durant (1689), Comb. 115; the actual words were ofmnibua 
ft ctnhhct eorum, S. C., 1 Bhow. 8; compare Saundera v. Johnson (1693), Skin, 
401) ; covenant with L. and B. to pay to L. and B. an annuity of £30, namely, £l 5 
to ]j. and £15 to B , with joint powers for securing the annuity {Lana v. Drink- 
water (1834), 1 Cr. M. & IL 599); covenant between subscribers to a new corn 
market to pay sums set opposite their names, the covenant being by the sub> 
sciibers to and with each other, and to and with trustees ; the trustees sued 
alone; held, that the covenant was primd facie joint with the subscribers and 
trustees, and that the trustees hod no separate interest by which the covenant 
could be made several {Sorabie v. Park, aupra; see Pugh v. Stringfield (1857), 
3 C. B. (n. s.) 2; (1858) 4 C. B. (n. b.) 364, where, upon a guarantee 
for ^e completion of buildings given to three mortgagees of separate pro- 
perties, it was held that the intoiost, and also the benefit of the covenant, 
was joint). 

T’ho following are instances of covenants treated as several : — ^Where grants of 
different estates are made to A., B., and 0. respectively, and covenants for 
title entered into with them and each of them {Slingaby^a Case, aupra) ; and 
similarly, where piopeity is sold to purchasers in specified shares, and the vendor 
covenants for title witfi each of them {Mills v. Ladbroke (1844), '' Man. & G. 
218) ; where collectors of rents for A. and B. covenant with A. and B. to pay a 
moiety to each of them (Lilly v. Jlodge^ (1723), 8 Mod. Eep. 166) ; where vendors 
are entitled in specified shares, a covenant with them and each of them to pay 
the purchase-money {James y-, Emery (1818), 8 Taunt. 245, Ex. Ch.) ; where 
there are vendors of different lands at separate prices to one purchaser, and the 
purchaser by the same deed covenants with each to complete the purchase {Pode 
v. Jhll (1840), 6 M. & W. 835); ’where under an agreement purchasO'money 
{Tippet Wi /yo«;fte3/(16895, 3 Mod. ]^p. 263), or iuterest on puri^ase-money, is to 
be paid to one vendor only {Keightley v. Watam (1849), 3 Exch. 716); where 
separate annuities had boon grunted, and a surety covenanted with the annuitants 
that, on default by the grAitor, he would pay to them the annuities {Withers v. 
Bircham (1824), 3 B. ft 0. 254) ; covenant by a ship’s captain witt part owners 
to pay moneys to them, “ and to their and every of their several and respective 
heirs etc.” in specified shares {Servants v. Jamas (1829), 10 B. ft 0. 410). A 
covenant entered into with partners jointly for the protection of the partner- 
ship business may be enforceable by ^em severally after dissolution of the 
partnership {Palmar v. Mallatt (1887), 36 Ch. D. 411, 0. A.). 

A covenant with two jointly for payment of a sum of money confers a joint 
legal interest, and the covenant is construed as joint notwithstanding that only 
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SUB-SxoT. 6. — Dependent and Independent CovmarUe, SaoT. 0. 

846. Where an agreement contains covenants on the part of 

each party towards the other the question arises whether one party Covenants 
can sue on the covenants in his own favour without alleging and 
proving either that he has performed, or that he has offered to 
perform, those on his part. In thirf respect covenants are classified 
as follows: — (1) Such as are mutual and independent, and here Mutual and 
either party may recover damages from the other for a breach of independent ; 
the covenants in his favour, and it is no defence that he has not 
periormed, or even that he has committed a breach of, those on his 
part; (2) such as are conditional and dependent, in which the Conditional 
performance of one depends on the prior performance of the other ; 
consequently, until the one which is the condition has been 
performed, no action will lie on the other which is dependent (m) ; 

(3) such as are mutually conditional — that is, covenants which Mutual 
are to be performed at the same time, and here, if one party was coalitions, 
ready and offered to perform his own part, and the other has neglected 
or refused to perform his, the former may maintain an action 
against the latter, though it is not certain that either was obliged ^ 
to perform the first act(?i). But while these three cases are * 
distinguishable, the second and third are frequently placed together, 
and the question is treated as being whether the covenants are 
independent, or whether they or one of them are or is dependent. 

847. Whether covenants are to be taken as dependent or Covenants 
independent is to be decided in accordance with the intention of the dependent 
parties as expressed in the instrument. For this purpose no accordhig^to 
technical words are necessary (o) ; and, indeed, to such intention, expressed 
when once discovered, all technical forms of expression must give intention. 
way(p); the intention is to be collected from the instrument, and 

from the circumstances, legally admissible in evidence, with 
reference to which it is to bo construed (g). When the parties have 

one ib beneficially interested {Rolls v. Yate (1610), Yelv. 177 ; Anderson v. Mar- 
tindale (1801), 1 East, 497 ; HopJHnson v. 7.ce (1845), (> Q. B. 964). And where 
in a lease b}' sovoral lessors the Icsboo enters into a covenant to repair which is 
capable of boing treated as joint it will be so treated, notwithstanding that one 
or more of the lessors have no interest in the land {Houthcote v. Iloare (1810), 3 
Taunt. 87 ; Wakefield v. Brown (1846), 9 Q. B. 209, 223), f)r that the lessors are 
tenants in common ; though their interests in the land are separate, they have a 
joint interest in the repairs {Fvlei/ v. Addenbrooke (1843), 4 U. B. 197 ; Bradburne 
V. Botfield (1845), 14 M. &. W. 559). This is so although tlie lessois demise 
“according to tiieir several estates,” and the lessees covenant with them “and 
their respective heirs and assigns ” {Thompson v. Ilakewill (1865), 19 0. B. (n. s.) 

713 ; see p. 726). Upon a demise of a reversion on a lease to tenants in compion, 
each can sue on the covenants in the lease without joining the others {Roberts v. 

Udland, [1893] 1 Q. B. 665). 

(m) See Ughtred's Case (1591), 7 Oq. Eep. 9 b, 10 b. Bpt the covenant which 
is a condition as rogai-ds the other is itself independent (see p. 490, post), 

(n) With verbal alterations {per Lord Mansfield in Kingston v. Preston 
(1773), stated in Janes v. Barkley (1781), 2 Doug. (k. b.) 684, at p. 690). 

(o) Hotham v. East India Co, (1787), 1 Term Jlep. 638, at p. 645. 

(p) StaversY. Curling (183^, 3 Bing. (n. o.) 355, per TiNDAL, O.J., at p. 368 ; 

Peyrter v. Shephard (1796), 6 Term Bep. 665, per Lord Kenyon, 0. J., at p. 668 ; 

Roberts v. Brett (1865), 11 H. L. Caa. 337, at p. 354. 

{q) Graves v. X<w(l854), 9 Exch. 709, per Parke, B., at p. 716; Bettini t. 

Gye (1876), 1 Q. B. D. 183, at p. 187 ; see Kingston v. PTssten^ supra. 
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expressly provided that one covenant is to be treated as a condition, 
effect will be given to this provision (r), unless, indeed, it has to be 
rejected as being clearly repugnant to the intention appearing on 
the whole instrument (s); or, perhaps, unless a stipulation, though 
expressed to be conditional, is not in its nature a condition precedent 
to performance on the other sid »3 (t), 

848. The question whether covenants are dependent or inde- 
pendent does not depend upon the order in which they occur 
in the deed, but usually either upon the order of time in whichsthe 
intent of the transaction requires their performance (a), or upon the 
nature of the contract and the acts to be performed by the contracting 
parties (b ) ; and in regard to these two considerations — order of 
performance in point of time and the nature of the contract — 
certain rules have been recognised. The rules, however, do not 
absolutely determine the dependence or independence of covenants 
in nil cases ; they merely furnish a guide to the discovery of the 
intention of the parties (c). And in general covenants are to be 
treated as independent rather than as conditions precedent, 
especially where some benefit has been derived by the covenantor (d). 

849. As regards order of performance in point of time : — 

(1) If there are mutual covenants between A. and B., and A.’s 
covenant has to be performed on a specified day, while B.’s covenant 
has to be performed on a later day, A.’s covenant is independent of 
B.’s covenant. A. must perform it at the fixed date, and the 
consideration for the performance of it is not the performance of 
B.’s covenant, but l^.’s promise to perform it. Consequently A. must 
rely on his remedy against B., and cannot excuse his own 
non-performance on the ground of B.’s failure to perform his 
covenant (e). 


(r) London Qttaraniee Co. r. Fmrnley (1880), 6 App. Cas. 911, at p. 019. 

(«) “ Tho clearest words of condition must yield to the prominent intention of 
the parties as gathered from tho whole instniinent ” (// 0 »wZen Qaa~ Light Oo.v. 
Chelsea Vestry (1860), 8 0. B. (n. b.) 215, per Uyles, J., at p. 239). 

{t) See the dissentient judgment of Lord SeTaBOKNE, L.O.,ia Tjondon Quarantee 
Co. V. Fearnley, supra, at p, 920. 

i a) Kingston v. rreston (1773), cited 2 Doug. b.) 690. 
b) Ilotham v. Fast India Co. (l'"87), 1 Term Hep. 638, at p. 645. 
c; Boberts v. JJrdt (1865), 11 ll. Ij. Cas. 337, per Lord Citelmbford, atp. 354. 
]d) Newson v. Smythies (1858), 3 H. & N. 840, per Pollock, O.B., at p. 843. 

^ liules (1) and (2) correspond to tho first two rules in tho notes to Pordage 
▼. Cole (1669), 1 Wms. Saund..319 1, except that the parts of the first of those 
rules enclosed in brockets (infra) are reserved to be the subject of rule (3^ in ^e 
tezt:^*‘ 1. If a day bo appointed for payment of money ... or for doing any 
other act, and the day is to happen, [or may happen] before the thing which is the 
consideration of the m^mey, or other act, is to be performed, an action may be 
brought for tho money, or for not doing such other act, before performance ; for 
it appears that tho party relied upon his remedy, and did not intend to make tho 
performance a condition precedent: [and so it is where no time is ^ed for the 
peiformanco of that which is the consideration of the money or other aotl. . . 
jBut, 2. When a day is appointed for tho payment of money, etc., and the day is 
to happen after the thing which is the consideration of the money, etc., is to be 
performed, no action can do maintained for the money, etc., before performance.** 
The rules are taken from the judgment of Holt, O.J., in Thorpes, Thorpe 
(1701), 1 Salk. 171 ; but when the ports in brackets of the first rule ore remov^, 
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(2) In the same circumstances A.'8 covenant is a condition Sjbot.s. 
precedent to the performance of B.'s, and the latter covenant is Covenants, 
dependent (/). The liability on B.*b covenant does not arise unless 
A.’b covenant is performed. And generally where one covenant is to condition 
be performed before the other it is a condition precedent (g ) ; and precedent, u 
conversely, if the time of performance for one covenant is not fixed, 
but it is stated to be a condition precedent, this j)rimd facie limits wv*iuant, 
the time of its performance to the period antecedent to the date which is 
of the other covenant (/t), since a later performance cannot be a 
condition precedent to an earlier (i). 

(8) If while the date of performanco of A.’b covenant is fixed, a coTcnant 
that of B.’b covenant is not fixed, but B.’s covenant may have to be in date, 
performed after A.’s covenant, A.’s covenant is still independent (;). may 

(4) In the circumstances referred to in (8) B.'s covenant is also have to be 
independent. Since neither covenant is necessarily earlier in date, 

. independent ; 

the second is seen to ba merely siippleinentary to tho first, and they are both such 
included in the statement that, -when the porfoimauces are to take place at 
successive dates, the earlier covenant is iudependcut as regards the later, hut is » 

itself a condition, and the later covenant is dejMMident upon it. mdepenucut 

Instances where the performanco of one covenant was fixed definitely before ® ’ 
that of the other, and was therefore independent of that other, are : — TolcelBer*a 
Case (1374), stated in 12 Mod. Hop p. 461 (covenant by Pool to serve Tolcelser 
with three esquires in the Prench ivars, and covenant by Tolcelser to pay him so 
much money, as to twenty marks before they went to Prance ; Poof could sue 
for tho twenty marks, although the servico had not been rondored) ; liussen v. 

Ccleby (1733), 7 Mod. llep. 230 (covenant by A. to pay seamen their wages yearly, 
and by B. in consideration thoieuf to pay A. £42 every mouth ; A. was allowed 
to sue for the £42 without alleging payment of the wages) ; I'erry v. Dunize 
(1795), 2 Hy. Bl. 389 (A. covenants to build a house by a certain day, and B. to 
pay by instalmeuts as the building proceeds) ; jraiier v. Harris (1793), 1 Anst, 

245 (covenant by A. to take B. as partner from and after 29th September ; by 
B. to pay £300 on or before that dfiy) ; Dicker v. Jackson (1848), 6 0. B. i03 ; 
y'atea v. Oardiner (1851), 20 L. J. (ex.) 327 ; Weston v. Colhns (1805), 34 L. J. 

(OH.) 353 (all cases where date for payment of purchaso-money was fixed, but not 
for completion otherwise) ; Workman j Clark & Co. v. Lloyd Brazileilo, [1908J 1 
K, B 908 (agreement to build steamer, price to be paid lu instalments as work 
proceeded). And see Judson v. Bowden (1847), 1 Exch. 102, where one covenant 
was to be performed partly before and partly after tho other, and was therefore 
not a condition procedout. 

Instances where performance of the earlier covenant was a condition precedent 
to suing on the lator are : — Where work is to be done, and then payment is to 
l.e made (see cases cited \n Morton v. Lamb (1797), 7 Term Rep. 125, at p. 130) ; 

Foversham (Earl) v. Watson (1680), Cub. temp. P'inch, 445 (covenant in marriago 
settlement by husband to be performed before covenant by wile’s father); 
compare Roberts v. Brett (1865), 11 II. L. Cas. 337, where the performance of an 
agreement was to be secured by each party’s bond, and the giving of tho bond 
was a condition precedent to suing on the contract. » 

(/) See note (e), p. 490, ante. 

(a) Neale v. Ratcliff 15 Q. B. 916 (lessee’s covenant to r^air a house, 

“the same being first put in repair” by the lessor; the latter is a condition 
precedent): see Fliers v. Opie (1671), 2 Wms. Saund. 846, 360 (payment to be 
made for work done). 

(h) London Ovarantee Co. v. Fearnley (1880), 6 App. Cos. 911, per Lord 
Watson, at p. 920. 

(f) Ibid., per Lord Blaoebubn, at p. 016. 

(^) This represents the effect of the first rule in the notes to Fordage v. Cole 
(1660), I Wms. Saund. 319 1, so far as not stated in rule (1) in the text. The 
separate statement of this part of the rule makes the relation of the first two 
nQes in Fordage v. Cole clearer, and leads up to rule (4) in the text. 
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neither is a condition precedent. The two covenants are mutual 
and independent ; and either party relies not on performance by, 
but on his remedy against, the other (/c). 

(6) AVhere the covenants are to be performed at the same time, 
and each is the consideration for the other, they are mutually 
dependent; each is a condition precedent to the performance of the 
other, and neither party can maintain an action without alleging 
and proving that he has performed, or was ready and willing to 
perform, his own covenant (1). Hero the consideration moving to 
each imrty is the performance by, not the promise of, the other. 


lusiances wliero the date of one covenant only was fixod, and the other, 
since it might be porfonnod later, was not a coiimtion precedent, so that the 
former was ind<‘pendeut, aro : — Pordage v. Co/e (1609), 1 Wms. Sanud. 319 1 
(agreement belwoon A. and 13. that 13, shall pay A. a sura of money for his 
lands on a particul.'ir dav ; the convoyanco by A. is not a condition of suing 
for the monoy); Camjihell v. Jones (1700), 6 Torm Hop. 570 (covenant by A. to 
teach 13. with all possiblo expedition a R])Ocified art, and by B. to pay £250 on 
a fixed date); Mattock v. Kinglake 10 Ad. & El. 50 (covoiiaut by A. on 

a purchase to pay the purchase-money on i fixed day, no day being fixed for 
convoyanco) ; and seo to tho same effect v. Smith (1842), 10 M. & W. 356, 
3oO, and Siolhorj) v. lirnnel (1849), 3 Excb 826 ; 2'hames Haven Dock Co. v. 
lirymer (1850), 5 Exch. 696, Ex. Ch (covenaLt to deduce titlo hold to be a con- 
dition precedent to preparation of conveyance) ; Christie y. liordhj (1S60)_, 7 
C. 13. (n, 8.) 561 (guarantee of payment of bills at maturity in consideration 
of puaranteo of payments not fixed as to date ; and see Seeger v. Duthie (1860), 
8 C. 13. (N. 8.) 45^. 

{k) 'This is not stated in the rules in the notes to Vordage v. ColCy supra, but 
is neoessai’y in or<ler to show completely the relation of tho two oovonauts (soo 
Campbell v. Jones, supra ; Jeston v. Key (ls71), C Ch. App. 610). 

{1) This is tho fifth rule in the notes to I'ordagey, Cote, supra : “ 5. Where two 
acts are to bo done at the same time, as where A. covenants to convey an estate 
to B. on such a day, and in consideration thereof 13. covonaiits to pay A. a sum 
of monoy on tho same day, noither^can maintain an action without showing a 
performance of, or an offer to perform, his part, though it is not certain which 
of them is obliged to do tho first act ; and this particularly applies to all cases of 
sale ” (^800 Olazebrook v. Woodrow (1799), 8 Torm Bop. 366, p. 374). Tho following 
cases illustrate the rule: — Kingston v. Preston fl773), cited 2 Doug. (K. b.) 689 
(covenant by A, to givo up his buaincHs to 13., ana by 13. to procure Roonrity for the 
piice “at or before delivery of thedeods’’); Large v. Cheshire (1671), 1 Vent. 147 
(0. covenants to pay L. a sum of money, L. “ making him ” a sufficient tatate in 
certain lands) ; (fallonel v. Briggs (1703), 1 Salk. 112 (A. agreod to pay B. so much 
monoy for stock six months after the bargain, 13. transfomng tlie stock); soe 
Stapleton v. Shelburne {Lord) (1/26), 1 Bro. Pari. Gas. 215 ; Goudtsson v. Kimn 
(1792), 4 Torm Bop. 761 ; Morton v. Lamb (1797), 7 Term i^p. 125 (agreement 
by A. ip oonsideration that B. had bought com at a certain price, to 
deliver it within one month); Olazebrook v. Woodrow, supra (covenant by 

A. to 'soil a schoolhouse to B.,and convey on or before 1st August, and by 

B. tp l)ay £120 on or before 1st August ; conveyance and payment were mutual 
conditions, notwithstanding that possession had been given by A., the convey- 
ance being the material part); Marsdm v. Moore (1859), 4 11. & N. 600 
(covenant for paymeirf; of £250 for purchase of share in mining sett) ; see, too, 
Heard v. Wadham (1801), 1 East^ 619, where payment and conveyance were to 
be simultaneous; and Atkinson v. Smith (1845), 14 M. & W. 695, as to sale 
where goods passed on both sides. 

It is in general sufficient Uiat the party suing alleges readiness to perform 
his own covenant {Turner v. Goodwin (1714]), 10 Mod. Rep. 163, 189, 222) ; and 
a vendor of land need not, in an action against the purchaser, aver tender of a 
conveyance ; it is sufficient to allege that he has always been ready and willing 
to execute a conveyance, it being the purchaser’s duty to prepare and tender 
tho conveyance {Poole v. HiU (1840), 6 liL & W. 835; Laird y. Pirn (1841), 7 
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850 . As regards the nature of the contract : — 

(1) If the covenants on eitlier side form the entire consideration 
for each other, they are mutually dependent ; each is a condition 
precedent, and neither party can sue without alleging that he has 
performed his covenant, or that hg is ready and willing to perform 
it 

( 2 ) But if the covenant by A. is part only of the consideration 
for the other covenant by B., and the remainder of that con- 
suieration has been performed by A. (such remainder being a 
substantial part of the entire consideration), then A.’s covenant, 
although originally a condition precedent, ceases to be so, and B.’s 
covenant is treated as an independent covenant. Consequently A. 
can then sue for a breach of B.’s covenant without alleging 
performance of his own covenant («)• 


M. &W. •471); 600 as to other controcLa, Otles v. Oile« (1846), 9 Q. B. 164; 
Doogood V. Rose (18o0), 9 0. B. 132. 

(;n) This m the foui th rule in the notes to Pordage v. Cole (16C9), 1 Wins. Saiind. 
319 1 ; “4. Whore Iho mutual covenants go to tho whole consideration on both 
sides, tliey are mutual conditiona and prTformnnee must be averred (see Oxford 
V. Provand (1868), L. Ji. 2 P. C. 135, at p. 1 56). Accordingly, where a vendor had so 
changed the jiropertv by cutting down timber that ho could not properly perform 
his covenant, ho could not sue for tho purchase-money {St. Albavs (Duke) v. Shore 
(1789), 1 Ily. 111. 270) ; and where a master had disabled himself from fulfilling 
his duty to toach his apprentice, he could not sue for desertion {Ellen v, 'Popp 
(1861), 6 Exch. 42-1). And where mutual considei ations are indivisible, each side 
must perform the whole of his obligation to enable him to sue {Chanter v. Levse 
(1839), 5 M. & W. 698, Ex. Ch. (licence to use several connecteu patents in con- 
sideration of pa} inents to tho various owners, all being parties to tho agreement ; 
failure of title to one patent disabled the owner from suing) ; Neale v. UaUliff 
(1850), 15 Q. B. 916 (a covenant to repair cannot bo divided unless it relates to 
distinct buildings) ). Where a stipulation is introduced as a condition, and not as 
a covenant, it will be a oondihon precedent if it is of great imporlance to, or goes 
to the root of, the contract (see Bradford v. Wtlluirm{\H’i2). L, R. 7 Exch. 269; 
Grafton v. Eastern Counties Bail. Co. (1853), 8 Exch. 699 (goods supplied to bo to 
the satisfaction of defeiiclaiit company’s inspector); Graves v. Lcgii (1854), 9 Exch. 
r09 (agreomont for sale of wool, the names of tuo vessels to be declared as soon 
as wool shipped) ; Banle of China, Japan ami the Straits v. American Trading Co., 
[1894] A. C. 266, P. C. (agreement between bankers and brokers in reference to 
payment for goods in silver, the goods to bo hnanced tlirough the bankers ; 
such financing was a condition precedent); Poussard v. Spiers (1876), 1 Q. B. D. 
410 (opera singer disabled at cominonccinontof engamunent ) ) ; but a condition 
to be present at rehearsal was not a condition proccdont {Bethni v. Oye, (1876), 

1 Q. B. D. 18jB. As to aibif ration beinff a condition precedent, see title 
Aubitration, Vol. I., p. 445; as to conditions in oharterparties, see title 
yHiPPiNO AND Navigation; as to covenants in leases, see title Landlord 
AND Tenant. 

(n) See the third rule in tho notes to Porda^e v. Cole, supra: “3. Where a 
covenant goes only to part of the consideration on both sides, and a broach of 
such covenant may be paid for in damages, it is an independent covenant, and 
an action may be maintained for a breach of the covenant on tho part of the 
defendant, without averring performance in the declaration.” The language of 
the rule is open to criticism, out, taking the rule with tho authorities, the mean- 
ing is sufficiently clear and is as stated in the text. A. *8 covenant, so long as it 
formed part of an entire unpaid consideration, was, in common with tho rest of tho 
consideration, a condition precedent to B.’s covenant, and B.’s covenant was 
dependent. It is only when the rest of the consideration has been paid that A.’a 
covenant ceases to be a condition precedent ; and for this purpose the residue 
of consideration which has been paid must be a substantial part of the whole 
{Ellen V. Topp, supra). It is then no longer competent for B. to insist on 
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Saot. 9 . 
Covenants. 


The application of this rule in favour of A., who has performed 
the substantial part of his consideration, will be facilitated if one of 
hid covenants is to be performed after B.’s covenant (o). If, how- 
ever, the partial performance on one side is exactly compensated 
by partial performance on the other, the rule does not apply (p). 


the iion-perforrnauce of that which was originally a condition precedent, and hia 
covenant becomes independent. This is more correct than to say that A.’s covenant 
was never a condition precedent at all {Graiea v. I.eqg (1854), 9 Exch. 709, p, 717 ; 
White v. BeUon (1861), 7 H. & N. 42, p. 60). And the reason is that since B. has 
had part of the considei’ution for which he onfered into the agreement, it would he 
unjust that, because ho has not liad the whole, ho should therefore bo permitted 
to enjoy that part without either paj iiig or doing an5'ihing for it {Camphdly, Jones 
(1796), *6 Tei in Eep. 570). “ Thorofore tlie law obb'ges him to perform the agree- 
ment on his part, and leaves him to his romedy to recover any damage he may 
have austiiined in not having received the whole considoration ” (notes to Pordage 
V. Cole (1669), 1 Wins. Saund. 3191 ; Carter v. Scargili (ISlo), L. R. 10 Q. B. 664). 

Tho rulo was cstablishod b’"- Boone v. ICgre (1777), 1 Ily. 111. 273, n. (a), where 
A. conveyed to B. the equity of redemption of an esbite in tho West Indies, 
with tho negroes upon it, in considoration of £500 and a life annuity of £160 ; 
A. covouant^ for title, and B. covenanted that, A. well and truly performing 
all and everything therein contaiuod on his part, he would pay the annuity. 
A. having oxeeiiiod part of the considoration on his side by conveying the 
land, his want of titlo to the nogruos was not a bar to his action for the 
annuity; see RUchie v. Atkinson (1808), 10 East, 295, per Lord Ellenbobouch, 
C. J., at p. 306 ; Havelock v. Geddes^ (1809), 10 East, 665, at p. 664 ; Fothergill v. 
Waltm (1818), 8 Taunt. 576, per Dallas, C. J., at p. 582 ; Stavera v. Curling 
(1836), 3 Bing. 0.) 365, at p. 368; Seeger v. Diithte (1860), 8 0. B. (n. 8.) 45, 
at p. 71. Examples of tho rule are furnished by Camplell v. Jones (1796), 
6 Term Rep. 670 (0. covenants to teach D. a certain ait and to permit him 
to use u cei-tain patent, and D. to pay 0. money on a fixed day ; 0. having allowed 
tho use of the patent can sue for the money, although ho has not taught the 
art) ; Carpenter v. Crcsswell (1827), 4 Bing. 400 (A. assigns a businoss and 
covenants not to iiitcrfere in it ; B. to pay an annuity ; tho business being assigned, 
the covenant against inlorforonco is not a condition precedent to payment of tho 
annuity) ; where mutual covenants are entered into in a marriage settlement and 
the marriage takes place ( Llcygd v. Lhyd ( 1837), 2 My. & Or. 1 92) ; where one party 
is to supply goods, and the other to pay an agreed price, the supply of all the goods 
is not a condition precedent {^lacintosh v. Midland Counties Rail. Go. (1846), 
14 M. & W. 648 ; London Gas-Light Co. v. Chelsea Vestry (I860), 8 0. B. (n. 8.) 216 
(in spite of words of condition) ; Eastern Counties Rail. Co. v. Philipsun (18o5), 
16 0. B. 2 (agreement for defendants to supply and plaintiffs to purchase all coke 
rc(|uircd ; a stipulation against plaintiffs’ getting coke elsewhere is not a con- 
dition precedent); and see Wilkinson v. .Clements (1872), 8 Oh. App. 96, as to 
grant of separate leases under building agreement as houses are finished). 

To the same principle may bo leferred the rulo that in apprenticeship deeds 
tho covenants ai'e independent, and misconduct on tlio part of the apprentice 
does not bar his action against the master for broach of covenant ( Winstone v. Linn 
(1823), 1 B,. & 0. 460 ; Phillips v. Clift (1859), 4 H. & N. 168). But desertion 
by the apprentice {Hughes v. Humphreys (1827), 6 B. & 0. 680 ; see Branch v. 
A’tymo«s’i(1780), 2 Doug. (k. b.) 518), orsenous misconduct ( ITMfmc/s v. Theodor 
(1876), L. R. 10 Q. B. 224 ; Learoyd v. Broftk, [1891] I Ci. B. 431), or refusal to be 
teught {Raymo7id v. Minton (1866), L. B. 1 Exch. 244), excuses the master ; and 
he need not return any ^rt of tho premium, even though the apprentice was 
willing to return and the master refused to take him back(C'ujf v. Brown (1818), 

6 Price, 297). 

(o) Newson v. Smythies (18581, 3 H. & N. 840. The case is within rulo (1), 
p, 490, antet also, and none of A’s covenants are conditions precedent. 

(j>) General Bill Posting Co. v. AUtinson^ [1909] A. 0. 118 (engagement of 
servant at a salary, with a covenant in restraint of ^adin^^ after the tennination 
of the engagement ; the salary and the service are equivalent to each other ; 
this leaves the employment and the restriction mutually conditional, and a 
wrongful dismissal releases from the restriction). 
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(8) Where the opposite covenants are not given by way of 
mutual consideration, or where they have no relation to each other, 
they are independent. The damages Bustained by breach of one 
may be no measure of the damages sustained by breach of the 
other (q), and the parties are left to their remedies by action. Thus, 
covenants on either side to give seburity for performing an agree- 
ment are independent as regards each other, though as regards the 
actual obligations of the agreement on either side they may be 
cojiditions precedent (a), 

Sub-Seot. 7 . — CvvenatUs with a Penalty {b), 

851 . A contract may specify a sum as being payable upon 
breach, and, if it contains several stipulations, the sum may be 
expressed to be payable on breach either of one or more specified 
stipulations, or of any of the stipulations ; and it is usual to describe 
such sum as either a penalty or liquidated damages (c). liut although 
regard must be had to the description in the contract (d), yet it is 
not conclusive ; and if upon the whole instrument it appears that 
the sum is a penal sum, it will be so treated and rice versa (e). , 

852 . When there is a covenant to do or not to do a specified 
thing, and a sum, whether a penalty or liquidated damages, is fixed 
to be paid on breach of the covenant, the covenantor has not in 
general the option of breaking the covenant upon payment of 
the fixed sum (/). He is bound by the covenant, and, if positive, 


(g) Thomaa v. Cadwallader (1744), Willos, 49G; see Warren v. Arthur (1682), 2 
Mod. Eep. 617 (covenant by lessee tl\at lessor may fell trees, and by lessor to repair 
the hedges where thoy^ ^ow) ; Chitiy v. Itray (1886), 48 L. T. 860 (restrictive 
covenants aifccling adjoining plots of laud, but dilfering as to object and 
iinjiortance, treato<l as indepeudeut) ; Oibaon v. Qoldamid (1864), 6 De O. M, & 
G. 767, 0. A. (covenants as to transfer of property and indemnity in a deed of 
dissolution of partnership) ; Cannock v. Jones (1849), 3 Exch. 233 (covenants by 
lessor and lessee to repair separate parts of the prenaiscs) ; covenants between 
the husband and the trustee for the wife in a separation deed (Fearon v. AyJeaford 
{Earl) (1884), 12 Q. B. D. 639). 

fo) Poberts v. Prett (1866), 11 II. L. Cas. 337. 

fi)) See also title Damages, p. 328, ante. 

(c) See Loive v. Peers (1768), 4 Biur. 2225, 2228. As to contracts by local 
autborities specifying a penalty, see Soothill Upper Uihan Council v. Wakefield 
Rural Council^ [1905] 2 Ch. 516, 0. A. 

(d) Willson v. Love, [1896] 1 Q. 13. 626, 0. A,, per Lord Esher, M.R, at 
p. 630 : “ No cose, I think, decides that the term used by the parties themselves 
u to he altogether disregarded . . . where the parties themselves call the sum 
made payable a * penalty,’ the onus lies on those who seek to show that it is 
to be payable as Hquidated damages ” ; but much reliance is not to be.placed 
on the description {Law v. Redditch Local Board, [1891] 1 Q. B. 127, 131. 0. A. ; 
Chfddbank Engineering and Shipbuilding Co. v. Yzguierao-y Castaneda {Don Jose 
Samo9\ [1905] A. 0. 6, 9). And see title Damages, p.;328, anU. 

(e) Justts T. Burch (1869), 4 H. & N. 606, per Bbamwell, B., at p. 611 ; and 
see this case as to the origin of the above rule of construction; Sainter y. 
Ferguson (1849), 7 0. B. 727. 

(/) See Fren^ v. Macale (1842), 2 Dr. A War. 2G9, per Sttgden, L.O., at pp. 274, 
276 : general rule of equity is, that if a thing be agreed to be done, mough 

there is a penalty annexed to secure its performance, yet the veiy thin^ itself 
must be done. ... So if a map covenant to abstain from doing a oertam act, 
and agree that, if he do it, he will pay a sum of money, it would seem that he 
will be compelled to abstain from doing l^t act, and, just as in the converse oasc. 
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Sbct. 9. it will bo enforced in an action for specific performance (where this 
Govenanta is the appropriate remedy) (^), and, if negative, it will be enforced 
by injunction (/i). But the covenantee cannot get both damages 
and an injunction ; he must elect which of the two remedies he will 
take (i). The question, however, is one of construction (A), and if 
the intention of the covenant is that the covenantor shall be at 
liberty to do the prohibited act on payment of the penalty or 
stipulated sum, effect will be given to it accordingly ( 1 ) ; and this 
will usually bo the case where the penalty is in the nature of a 
recurring remuneration to the covenantee, as in the case of Ai 
increased rent reserved for breach of a covenant not to plough up 
pasture land (a). 


Assignment 
of after- 
acquired 
property. 


Sub-Sectt. 8 . — CovmanU Operating hy way of Aeiignment or Releate^ 

853. A contract for valuable consideration, by which it is agreed 
to make a present transf or of property, if it is one of which a court 
of equity will decree specific performance, passes at once the 
beneficial interest ; or if the property does not then belong to the 
covenantor, the beneficial interest passes as soon as he acquires the 


ha cannot elect to break his engagement by paying for his violation of the 
contract” ; ChilUner v. Chilliner^j 54), 2 Ves. Sen. 528 ; see Prebhle v. Boghunt 
(1818), 1 Swan. 309, n. (3); Fry, Specific Performance, 4th ed., Part I., 
ch. ill. 

(g) As in coses of bonds to seenro an agreoment for settlement of proj^erty 
on marriage (Nandike v. Wilkes (1716), Gilb. (cn.) 114 ; Chilliner v. Chdlintr, 
supra; Frehhle v. Boghurst, supra; Jioper y. Bartholomew (1823), 12 Price, 
797) ; bond in cousideiation of marriage to leave pro 2 >erty by will {Logan v. 
Wienholt {l^d'6), 1 CJ. & Fin. 611, H. L.) ; bond to secure an agreement to 
gi-ant a lease {Butler v. Fowls (1845), 2 Coll. 166); pnnally in a contract for 
purebaae of land {Howard y, Hophjns {\''i4'i,\ 2 Atk. 371). 

(A) As whore a covenant in restraint of trade is secured by a penalty or 
liquidated damages {Hardy v. Martin (1783), 1 Cox, Eq. Cas. 26; Fax v. Smrd. 
(1863), 33 Beav. 327 ; National Provincial Bank of England v. Marshall (1888), 
40 Ch. D. 112, 0, A. ; see Barret v. Blagrcve (1800), 5 Vos. 555 ; Bird v. Lake 
(1863), 1 Ilem. & M. Ill ; Howard v. Woodward (1864), 34 L. J. (CH.) 47 ; 
Jones y. Heavens {X^n), 4 Ch. I). 636); similarly as to rostriotive covenants 
affecting land {Coles v. Sims (1854), 6 De G. M. & G. 1, 0. A.). 

(t) Saintery. Ferguson (1849), 1 Mac. & G. 286; Carnes v. Nesbitt (1862), 7 
H. & N. 778; Fox v. Scard, supra; Howard v. Woodward, supra; Young y, 
Chalkley {\%^1), 16L. T. 286; Qeneril Accident Assurance Corporation y. Noel, 
[1002] 1 K. B. 377. 

{k) See Jioper v. Barthohirtew, supra, at p. 821. 

(/) French v. Macale (1842), 2 Dr. & War. 269, 284. 

(a) Woodjward y. Ogles (1690)^ 2 Vom. 119 ; I.egh v. Lillie (1860), 6 H. & N. 
165 ; see Rclfe y. Peterson (1772), 2 Bro. Pari. Cas. 436; and compare French y. 
Macale^supra, whore onlv a single sum per acre was reserved for broach of a 
covenant not to burn. But where an increasod rent was reserved upon breach 
of covenant agaiinst offensive trades, with a clause of re-entry on breach of 
covenant, this did not gfve the lessee the right to commit a broach, and the 
lessor had the option of re-entering or requiring payment of the increased rent 

g Veston y. Metropolitan Asylum District {Manager^ (1882), 9 Q. B. D. 404, 

. A.) ; compare Hanhury y. Cundy (1887), 58 L. T. 155 (lease of tied house 
with proviso for reduction of rent so long as the tie was observed. The lessee 
had not the option of breaking the tie and paying the full rent). Compare 
Magrane y. Archhold {\%12), 1 Dow, 107, H. L. (covenant for perpetual renewal 
of a lease, subject to a penalty) ; and as to the reservation of penal rents, see 
titles Aobiculxube, Vol. I., p. 249 ; Landlobd and Tenant. 
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property (6). Similarly, a covenant to charge property when acquired 
operates as a charge on the property so soon as acquired (c). An 
assignment for valuable consideration of property to be afterwards 
acquired by the assignor operates as a covenant by the assignor to 
assign it when acquired, and on acquisition the beneficial interest 
passes accordingly (d). And, provided the property is ascertainable 
with certainty, it is no objection that it is described in general 
terms (e). A clause in a building agreement that building materials 
brought on the land shall become the property of the landowner 
ddes not, however, operate merely as an assignment. On the 
materials being brought on the land the legal interest in them passes 
by virtue of the contract (/). 

854. A general covenant by a creditor with his debtor not to sue 
at any time will operate as a release of the debt. This is in order 
to avoid circuity of action, since the damages in an action on the 
covenant vould be equal to the debt^;). But a covenant not to 
sue before a stated time does not operate as a release ; it only gives 
the debtor a remedy on the covenant if ho is sued before the time (h). 
IMoreover, a general covenant not to sue does not release the dej^t 
for all purposes, and the debt may be kept alive as between persons 
claiming under the debtor (i). And where the parties to the 
covenant are different from the persons interested as debtors or 
creditors in the debt, then the principle of avoiding circuity of 
action does not apply, and tho covenant does not operate as a 
release (/c). 


(b) Jlolroyd v. Manhail (1802), 10 II. L. Cas. 191 ; compaxo Shep. Touch. 162; 
and Bee p. 377, ante. 

(c) Metcalfe v. York {Archbishop) (1830), 1 My. & Cr. 517; but not in favour 
of a volunteer, siiico the contract will not be specifically enforced {Jte Lucan 
{Earl), Ilardinye v. Cobden (1890), 45 Ch. D. 470). 

(d) CoUyer v. Isaacs (1881), 19 Ch. D. 342, 0. A. 

(e) Tailhxj v. Ojjictal Receiver (1888), 13 App. Cas. 523 (assignment of all book 
debts acquired during the continuance of tho security; apjiroving Re Chnkr, 
Voomhe v. ('arter (18871, 30 Ch. D. 348, C. A., and overruling Deldxny v. Read 
(1865), 3 U, & 0. 955 (personal effects to bo thereafter upon a house), and Re 
D'Epiueutl {Count) (2), Tadman v. JT Epineutl {\%%2), 20 Ch. D. 758 (a charge on 
all “present and future personalty”) ; see Re Kelcey, Tyson v. Kehcy, [1899] 2 
Ch. 530). As to covenants in marriage settlements for assignment of after- 
acquired property, soo Lexvxs v. Madocks (1803), 8 Ves. 160 ; Hardey v. Green 
(1849), 12 Beav. 182; Re Rtis, Ex parte Clough, [1904] 2 K. B. 769, 777, C. A. ; 
and see title Skttlejients. If tho general words are too vague for the contra<‘t 
to be enforced, then it is divisible, and can bo onforcod ns to tho property 
sufliciontly described {Clements v. Matthews (1883), 11 Q, B. D. 808, C. A.; 
Re ClarJ.e, Coombe v. Carter, supra; Re Turcan (1888), 40 Ch. D. 5, 0. A.). 

(/) Rteves v. Barloxv (1884), 12 Q. B. D. 436, 0. A. ; Hart v. Porthgain 
Harbour Co., Ltd., [1003] 1 Ch. 690; compare Re Keen and Keen, lifk parte 
Collins, [1902] 1 K. B. 655 ; Re Wtehkiug, Ex parte Ward, [1902] 1 J\. B. 713; 
Morris v. DelobbeU Elipo, [1892] 2 Ch. 35^ (charge in favcnir of an agent on 
stock in his hands). 

{g) Ford v. licech (1848), 11 Q. B. 852, 871, Ex. Ch. ; Smith v. Mapfehack 
(1786), 1 Term Hop. 441, per Buller, J., at p. 416; notes to Eowell v. Forrest 
(16(J9), 2 Wms. Saund. 47. 

{h) Deux V. Jefferies (1594), Cro. Eliz. 352; Thimbleby v. Barron (1838), 3 
M. & W. 210 ; see Morley v. b'x'car (1830), 6 Bing. 547. 

(t) Ledger v. Starxton (1862), 2 John. & II. 687. 

(Zf) Thus a covenant with one of two joint {Hutton v. Eyre p815), 0 Taunt, 
289), or joint and several ( Lacy v. Kinaston (1701), 1 Ld. Baym. 6w, 690 ; Dean v. 
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Sect. 10 . — Instruments to which Foreigners are Parties^ 

855. The principles which determine the construction of instru- 
ments to which foreigners are parties fall under the head of 
Conflict of Laws, and are there stated. The parties are at libert^r 
to determine for themselves the law which shall govern the trans- 
action, and their intention in this respect is a matter of the con- 
struction of the contract, read by the light of the subject-matter 
and the surrounding circumstances. If the intention cannot be 
gathered from the contract, then the general rule is that the law^of 
the country where the contract is made governs the nature of the 
obligation and the interpretation of it (/). But as regards convey- 
ances and assignments of real or personal property, the special 
rules which determine the validity and effect of the document must 
be considered (m). 


^cw;7ia//(l 790),8 Term Hop. 1G8), debtors not to sue bim docs not prevent Enaction 
being brought for the debt tjgainst the other debtor ^compare Salmon v. Jf^ebb 
(18d‘2), 3 U. L. (Jus. alO). With an actual release it is difforent, and a release 
to one of two joint, or joint and several, debtors releases both (Co. Litt. 232 a; 
Cheatham v. lKurd{nQl), 1 Bos. & P. 630; Nichofaon v. Revill (1836), 4 Ad. & El. 
675, 683); but not a release to ono of two so viral debtors (CV>Z/tHa v. J^osaer 
(1823), 1 B. & C. 682). Where the release is aexoinpanied by a reservation of 
rights against the co-debtor, its effect as a roloaso is avoided by treating it as a 
covenant not to sue (So/ly v. Forhea (1820), 2 Biod. & Bing. 38; see Bateaon v. 
(Jnaliug (1871), L. R. 7 0. P. 9; Keyea v. lilkina (1864), 6 B. & S. 240); and see 
title CoNTftACT, Vol. VIT., p. 455. A covenant by one of several joint creditors 
not to sue the debtor does not discharge Iho dolit due to the creditors jointly 
(Walmealey v. Cooper (1839), 11 Ad. & El. 216). 

(i) See Lloyd v. Ouibert (1865), L. R 1 Q. B. 116, Ex. Oh. ; Jacobs v. CrSdit 
Lyonnais (1884), 12 Q, B. D. 589, 0. A. ; and cases referred to under title Con- 
flict OF liAWS, Vol. VI., pp. 238 -212. 

{m) See title (Conflict of Laws, Vol. VI., pp. 207 et aeq., 213 et aeq. 
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Part I. — Definitions and Classification. 

Sect. 1. — D^nitions, Sbot.i. 

856 . The expression ** British possession " means any part of 

His Majesty’s dominions exclusive of the United Kingdom ; and « . . 
where parte of such dominions are under both a central and a local po^Mion. 
legislature, all parts under the central legislature are deemed to be ‘ 
on^ British possession (a). 

A co»lony is any part of His Majesty’s dominions exclusive of Colony, 
the British Islands and of British India ; and where parts of such 
d^Mhions are under both a central and a local legislature, all parts 
uDdto ihe central legislature are deemed one colony (h). 

A British settlement means any British possession which has British 
not been acquired by cession or conquest, and is not for the time settlement, 
being within the jurisdiction of the legislature of any British 
possession (c). 

The expression “dependencies” is used to signify places Depen- 
which have not been formally annexed to the British dominions,, dcaciea. 
and are tlierefore, strictly spoaldng, foreign territories, but which 
are practically governed by Great Britain, and by her represented 
in any relations that may arise towards other foreign countries. 

Most of them are “ protectorates,” that is, territories placed under 
the protection of the British sovereign, generally by treaty with the 
native rulers or chiefs. Cyprus and Weihaiwei are foreign territories 
held by Great Britain under special agreements with their respec- 
tive sovereigns, but administered under the Foreign Jurisdiction 
Act, 1890 (d), on the same general lines as protectorates. India, 
including both the native States and the strictly British territory 
of that empire, is frequently spoken of as our great dependency. 

857 . Crown colonies are those in which the Crown retains Crown 
complete control of the public officers carrying on the government, 

and the legislative power is either delegated to the officer adminis- 
tering the government {e), or is exercised by a Legislative Council 
which is nominated by tlie Crown either entirely (/) or partly (< 7 ), 
the other part being elected. In these colonies, with seven 

Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. IS (2). 

\b) Jhid,, 8. 18 (3). For the purposes of tbo Act to regulate Bcntences passed 
by colonial courts in cases over which jurisdiction is given by Imperial Acts, 
the woid “colony” includes India, but not the Jsle of Man or the Channel 
Islands (Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Vict. c. 27), s. 2). 

(c) Bntish Settlements Act, 1887 (50 & 51 Vioi c. 54), s. 6. • 

(d) 63 & 54 Vict. c. 37. 

(<^Ab in Gibraltar, Ashanti, Virgin Islands (see also under note {g), tn/ra), 

St. Helena, and Basutoland. ^ » 

(jH As In Ceylon, the FaUdauds, Gambia, Gold Coast, Grenada, Hong Kong, 

St. Lucia, St. Vincent, Seychelles, Sierra Leone, Southern Nigeria, Straits 
Settlements, including Labuan, Trinidad and Tobago, Turk’s Islands, British 
Honduras. 

(9) As in British Guiana, Fiji, Malta, Mauritius, Jamaica, the federal 
Legislative Council of the Leeward Islands. Bach of the several presidencies 
of this last group has a nominated Legislative Council, except the Virgin 
Ifdands, the laws of which are made by the Governor of the Leeward Island. 
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exceptions (A), the Crown has reserved to itself the power of 
legislating by Order in Council, which is the original constitutional 
method of legislating for the colonies. 

858. Protectorates, although not parts of His Majesty’s Domi- 
nions, are administered in much the same manner as Crown colonies. 
In protectorates, and also in 'Cyprus and Weihaiwei, the Crown 
retains complete control of the public officers carrying on the 
government. By Orders in Council under the Foreign Jurisdiction 
Act, 1890 (i), the legislative power has been delegated either Jio a 
High Commissioner administering a group of protectorates {k) or 
to the officer administering the government of the particular pro- 
tectorate (i) or to a Legislative Council in the protectorate (m), or to 
the Legislative Council of an adjoining colony to which the pro- 
tectorate is attached for the purposes of administration (n). In all 
the protectorates, and also in Cyprus and Weihaiwei, the Crown 
exercises under the Foreign Jurisdiction Act, 1890 (o), a concurrent 
right of legislation by Order in Council. 

859. Dominions (p) are those colonies which possess elective 
legislatures to which the executive is responsible as in the United 
Kingdom, tho only officer appointed and controlled by tho Crown 
being the Governor or Governor-Gorioral. TJiese colonies are 
divisible into tvNO categories ; first, those in which the legislature 
consists of two chambers, the upper chamber (or Senate, or Legis- 
lative Council) being either elective (g) or nominated by the 
Crown (r); and, secondly, those in which there is only one 
legislative chamber (House of Representatives or Assembly («)). 

The Bahamas, Barbados, and Bermuda havo legislatures consisting of two 
chambers, tho upper nominatod, the lower olocitive. 

{h) Namely, Basutoland, British Honduras, tho Bahamas, Barbados, Bermuda, 
Jamaica and the Leeward Islands. 

ft) 63 & 54 Viet c. 37. 

(/i) As in the Bochuan.'iland protectorate, Swaziland and Basutoland, North- 
West Rhodesia (South African High Commission), and the groups of islands 
included in tho Western Pacific High Oommission. 

(l) As in North-Bust Rhodesia, Northern Nigeria, the northern territories 
of the Gold Coast, Uganda and Somaliland. So also Weihaiwei. 

(m) As in the East Africa Protectorate, Nyasalaiid (formerly known as 
British Central Africa), and South Rhodesia. So also Cyprus. 

(n) As in tho protectorates o" tho Gambia, Sierra Leone, and Southern 
Nigeria. 

(o) 63 & 64 Viet. c. 37, s. 6, 

(p) New Zealand became the Dominion of New Zealand by Royal proclama- 
tion of SoptoinboT fl, 1907, talking effect from Soptoinbor 26, 1907. 

( 7 ) As m tho Australian Commonwealth andthe Australian states of Victoria, 
South Australia, Tasmania, and Western Australia, and the Cape of Good 
Hope. 

(r) As in the Dominion of Cnmula and tho Canadian provinces of Quebec 
and Nova Scotia, in *Nowfoundlanit. Now South Wales, Queensland, New 
Zealand, Natal, the Transvaal, and the Ovinge Biver Colony. In these last two 
colonies the legislature may, after four years from tho first meeting of the 
councils (1907), pass laws to make them elective (Transvaal Constitution 
letters patent December, 1906, Orange River Colony Constitution letters 
patent Juno, 1907). The Sonato of tho Union of South Africa is, for ten years 
after tho establishment of the Union, to be partly nominated and partly oloctive 
(South Africa Act, 1909 (9 Edw. 7, c. s. 24). 

(«) As in the Canadian provinces of Ontario, New Brunswick, Prince Edward 



Part I.— Definitions and Classification. 


606 


860. British colonies and protectorates are administered through 
the Colonial Office, which also exercises control over certain pro- 
tected States (t). India is under a special department known as 
the India Office. British possessions as above dehned include the 
Isle of Man and the Channel Islands. Tliese, however, are not 
under the Colonial Office, but ihatters which arise concerning 
them are referred to the Home Office ; and they are by statute (u) 
included with the United Kingdom under the expression “ British 
Islands.” 

Sect. 2. — The Colonial Office: Its Departments and Officials. 

881. Colonial affairs have always, it would seem, so far as they 
were viewed as matters of state, come under the supervision of tlio 
Sovereign ; and Orders in Council, by which the policy approved by 
the Sovereign in his Privy Council was carried out, were originally 
the instruments of government of all the colonies. 

Since 1854 colonial affairs have bceu the sole charge of a 
principal Secretary of State, to whose department at the present 
time are assigned two under-secretaries, one parliamentary changing 
with the ministry, four assistant under-secretaries, with a chief 
clerk, a legal assistant, and a staff of principal, first-class, and 
second-class clerks (i). 

Island, Manitoba, British Columbia, Alborta and Saskatcliovran. Tho North- 
Wegt Territories are govoiiiod by a Commissioner; and the Commissioner m 
Council is empoweied to make ordinances for the Toirilones. Tho Yukon 
territory has a special local admimstiatioii by a Commissioner under iubtriic- 
tions given by order of tho Dominion Privy Council or the Minister of the 
Interior. 

(i) As to protected States, soo p, o'il.posf. The Foreign Office administois 
such jurisdiction as His Majesty possesses in certain Oriental count ries, such as 
Turkey, Persia and China, wheio ttioro is a civilised form of govorninciit, 
Zanzibar seems to come under tliis category ; see {>. 023, povC. 

(u) Interpretation Act, 1889 (52 & 53 Viet, c, 03). s. IS (1) ; sec also pp. 573 
it aeq., poU. 

(w) At tho Bo'.hiraiion in 1600 colonial affairs wore formally intrusted to a 
committee of tho Privy Council, In the samo year a soparato Council of 
Foreign Plantations was created, which was united in 1672 to the Oouncil foi 
Trade, and was thenceforward known as tho Council of I'rado and Plantations. 
Between 1667 and 1695 this council was suppressed, and its functions wore 
exercised by the I’rivy Council ; but it was revived at the latter date, and lasted 
till 1782, when it was abolished (Civil List and Seciet Service Money .Act, 1782 
(22 Goo. 3, c. 82)), and its functions ordered to be transferiod to a oomrairtee of 
the Privy Council, not appointed, however, till 1781 (Order in Council, March 6, 
1784, amended by Oidors lu Council, Augu.st22 and August 25, 1786), under tho 
style of Committee for Trade and Foreign Plantations. During the interval 
colonial affaii« were dealt with by a brauch of the Home Department. A 
Seoietary of State for the American or Colonial Department was a])j>ointod in 
1768 : but this department was abolished along with the> Oouncil of Trade and 
Plantations on the separation of the American colonies (the United States of 
America) in 1782. In 1791 a Secretary of State was appointed for war and the 
colonies, though the two departments were not really united until 1801. From 
the fonner date, however, the Committee for Trade and Foreign Plantations 
gradually ceased to have any connection with colonial affairs, and became what 
ts now known as the Board of Trade. ■ After the conclusion of the French war 
the Secretary of State devoted himself ohieffy to tho colonies, and was usually 
oollod Secretary of State for the Colonies ; and in 1854 a sepaima Secretary for 
War was create; see Colonial Office List, Port I. 

H.L.— X. T 
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862. The Colonial Officeis now (w) divided into three departments, 
the first of which deals with the self-governing colonies, and is 
known as the Dominions Department, to differentiate the status of 
the self-governing provinces of the empire from that of the Crown 
colonies. The staff of this department is in no way concerned with 
the Crown colonies, except in the' case of those Crown colonies and 
protectorates in the Pacific and connected with South Africa whose 
interests are closely related to the adjoining self-governing colonies. 
The department is charged with all questions of emigration, and is 
in close touch with tho Commercial Intelligence Committee of the 
Board of Trade. The Secretary of the Imperial Conference belongs 
to it, with direct access to tho Secretary of Slate, though he also 
has his own special and separate duties. Tlie second department 
of the Colonial Offico is styled the Crown Colonies Department, 
and is charged with all the administrative and political work of the 
Crown colonies and protectorates. The tlurd is the General 
Department, which deals with tho legal and general routine busi- 
ness of the office, with all personal questions arising in the Crown 
colonies, and also with such mfittcrs common to all the Crown 
colonies as currency, banking, postal and telegraph services, educa- 
tion, medical and sanitary questions, pensions, patronage etc. In 
connection more especially with tliis department four standing 
committees for patronage and promotions, railways and finance, 
conc(‘8sioris and pensions, have been established. 

Of the four assistant under-secretaries of State, one takes charge 
of the Crown (Colonies Department,* another takes chaigo of tho 
General Department, presides over the standing committees, and 
is legal adviser to all tho departments; and another takos charge 
of tho Dominions Department, and has a junior assistant under- 
secretary associated with him, who is also permanent secretary 
to tho Imperial Conference. 

863. TJio Crown agents for the colonics act as commercial 
and financial agents in the United Kingdom for all the Crown 
colonies (a;). They receive instructions directly from the Colonial 
Governments, but are supervised by the Secretary of State in 
matters of importance or on questions of principle. Their salaries 
are fixed by the Secretary of State, but paid out of iunds received 
from tho Governments for which they act, in accordance with a 
scale of charges fixed by tho Secretary of State. Bequisitions from 
the colonies are dealt with under the rules and regulations for His 
Majesty’s colonial service. 

Tlje self-governing coloiiios, except Newfoundland, have established 
agencies of their own, under the direction of High Commissioners or 
Agents-General, appointed by the several colonies. 

Sect. 3. — Constitutions of the Colonies, 

864. The Commonwealth of Australia was constituted by an Act 
of the Imperial Parliament (y) which empowered the Sovereign in 

(iv) See despatch of the Earl of Elgin on tho reorganisation of tho Colonial 
Office, SoptombOT, 1907, in Parliamentary Paper Cd. 3,795. 

(kI See Colonial Office List, Pait I. 

(yj Commonwealth of Aubtialia Constitution Act (63 & 64 Viet. c. 12). 
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Council to declare by proclamation the colonies of New South Wales, Bww*. a. 
Victoria, South Australia, Queensland, Tasmania, and Western Gonstitu- 
Australia to be united in a federal commonwealth (z), directed that tionsoftha 
each of the existing colonies and any colonies or territories sub- Colonies, 
sequently admitted should be called a State (a), and enacted the 
form of the constitution ( 6 ). TlJe Federal Parliament consists of Federal 
the King (represented by the Governor-General (c)), a Senate, and I'wiianient. 
a House of Representatives (d). The Senate comprises six members 
^osen for six years from each State, but the number may be 
increased or diminished so long as each State is equally represented, 
and no original State has less than six senators (e). The House of 
Representatives has twice as many members as the Senate, chosen 
for three years, unless the House is sooner dissolved (/). The 
qualifications of members of the Senate and of members of the 
House of Representatives are the same. They must be twenty-one 
years of ago, qualified as electors, resident three years, and subjects 
natural-born or naturalised five years (g). The number of members 
of the House of Representatives may be increased or diminiBbed by 
the Commonwealth Parliament (//). Senators and representatives 
may resign ; and their places aro vacated by absence without per- 
mission for two consecutive months of any session (i), or by 
becoming subject to certain disabilities, becoming bankrupt or 
insolvent, or accepting payment for services (/c). Of either body 
one-third of the whole number of members constitutes a quorum (1), 

Provision is made for resolving disagreements between the Senate 
and the House of Representatives (wi) by a joint dissolution and a 
joint sitting in each case (n). 

The executive power is vested in Ilis Majesty, exercisable by Exccutu 
the Governor-General as liis representative, with the advice of a power. 
Federal Council composed of members chosen and summoned by 
him to hold office during his pleasure (o), and including the olTBcers 
(not exceeding se\ en) appointed by him to administer the several 
dcj)artmouts of stato according to the exigencies of parliamentary 
go'.-ernment (p). Tlio judicial power is vested in a High Court ( 7 ), 


a) Couimnnwp.ilth of Australia Coiislitutiou Act (03 A 04 Vict. 0 . 12), e. 3. 
a) Ibtd., B. 6. 

'&) /bul, 8. 9. 
fej Ibiif., art. 2. 

(a) /bid., art. 1. 

(e) Ibid., art. T. 

(/) Ibid., arts. 24, 28. 

(^) Ibid., arts. 10, 31. 

! A) Ibtd., art. 27. 

*) Ibid., arts. 19, 20, 37, 38. 

A) Ibid., art. 45. 

1) Ibid., arts. 22, 39. Each Senator and each representative roceivos £400 
a year (ibid., art 48). 
fm) Ibtd., art. 67. 

(n) As to the respective legislative powers of the Commonwealth and the 
States, see p. 549, post 

( 0 ) Commonwealth of Australia Constitution Act (03 & 64 Vict. c. 12), 
arts. 61—63. • 
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with jurisdiction both original and on appeal from the several 
States (r). The collection of revenue and its distribution between 
tlie Commonwealth and the States with uniform customs and excise 
duties and inter-State free trade is provided for ; and not more than 
one-fourth of the net revenue from customs and excise is to be 
appropriated to meeting the expenses of the Commonwealth (s). 
State rights are preserved over the rivers, for conservation or 
irrigalion (i). An inter-State commission has been created to 
regulate trade and commerce, and to prevent unfair railw^ 
preferences or discriminations (a). State debts may be taken over 
by the Commonwealth (/>). 

The constitutions, parliaments, and laws of the several States 
are protected (c), and the admission of new States provided for (t?). 
Alterations of the federal constitution require an absolute majority 
of each House, and must then be submitted to the electors, not 
less than two, nor more than six months, afterwards ; and if in a 
majority of States a majority of electors voting approve, and also a 
majority of all the electors voting throughout the Commonwealth, 
then the law may be presented to the Governor-General for the 
King’s assent («). No alteration in the proportionate represen- 
tation of any State in either House, or of the minimum number 
of representatives of any State in the, House of Representatives, or 
of the limits of any State, or of the provisions of the constitution 
relating thereto, can bo made without the approval of a majority 
of the electors of that State (/). 

865 . Responsible government was conferred upon New South 
Wales by the Imperial Constitution Act of 1855 (//), which empowered 
the Sovereign to assent to the Constitution Act of the colony passed 
in 1853 (/i). Further colonial legislation on the subject has since 
taken place. I’here is now a Legislative Council of sixty-one 
members appointed by the Crown for life, unpaid except the Presi- 
dent and the Chairman of Committees and the Ministers. The 
Legislative Assomldy consists of ninety members, elected by ballot 
on one and the same day for three years, unless the assvembly is 
previously dissolved (/)• The electorate is composed of all subjects 
of Ilis Majesty, natural-born or naturalised, of the age of twenty-one 
years, resident in the State for one- year continuously, and in the 
electoral district for one month. Members of the police force, who 
are all in the employment of the State, have a vote. In 1902 the 
franchise was conferred upon women. 

(r) fJoiiiTnon wealth of Australia Constitution Act (G3 & 64 Viet. c. 12), 
arts. 73, 7o, 76. 

(/t) [hid., arts. 81—99. 

i<i loid., art. 100. •* 

I lUd., arts. 101—103. 

Ihid.y art. lOo. 

Ihid.y arts. 106—103. 

J Ihid.y arts. 121, 124. 

It) Ibid., art. 128. 

(/) Ibid. 

(a) Now South Wales Constitution Act, 1855 (18 & 19 Viet. o. 54). 

ui) 17 Viet., No. 41 ; Schedule to 18 & 19 Viet. c. 64. 

(i) Each member receives £300 a year. 
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866. The constitution of Queensland was established by Act of 
the colony passed in 1867 (J) under powers granted by an Order in 
Council (A) validated by an Act of the Imperial Parliament (/)• 
The Legislative Council consists of forty-four members, nominated 
by the Governor for life. The Legislative Assembly consists of 
seventy-two members, elected by ballot. A recent Colonial Act(m) 
provides for male and female adult franchise, on a twelve months’ 
residential qualification. Plural voting is allowed. No property 
qijalification is required for members in either House. 

867. Hesponsible government was established in Victoria by 
an Act of the colony passed in 1854, and a^^sented to by the 
Sovereign in Council, in pursuance of an Act of the Imperial Parlia- 
ment (w). By this and subsequent colonial legislation there is a 
Legislative Council of thirty-four members, one of whom represents 
the public service and the railways, elected for six years, half 
retiring every three years, exempt from dissolution except on 
account of disagreement wiili the AsKemhly. There is a property 
qualification both for members and electors. The Legislative 
Assembly consists of sixty-five members, representing as many 
districts, and tw'o members representing the railways, and one the 
public service. The members are elected virtually by manhood 
suffrage, for three yojirs unless the Assembly is previously dis- 
solved (o). There is no property qnalificalion for members, and 
no plural voting is allowed. 

868. The constitution of South Australia was established by Act 
of the colony passed in 1856 (p), under the authority of an Imperial 
Act( 5 '). Subsequent colonial legislation has taken place on the 
subject. The Legislative Council now consists of eighteen 
members, elected by ballot for six years, half retiring every three 
years. If the Council twice reject a Bill twice passed by the House 
of Assembly, a general election having intervened, it may be dis- 
solved, or additional members may be called up ; but in the latter 
case no vacancies may be filled up while the number of members is 
eighteen or more. A member of the Council must be thirty years 
of age, a subject of His Majesty, and a resident in the State for 
three years. An elector must be twenty-one years old, also a 
subject of His Majesty, and have been six months on the electoral 
roll, with a property qualification. The House of Assembly consists 
of forty-two members, elected for three years, subject to an earlier 
dissolution. Members must be qualified electors. Electors must 
be of full age, subjects of His Majesty, and must have beep six 


(j) Constitution Act of 1867 (31 Viet. No. 38). • 

(it) Dated June 6, 1859. 

u) Australian Colonies Act, 1861 (24 & 26 Yict. o. 44), s. 3. See also Colonial 
Omoe List, p. 35. 

(tu) Elections Acts An^endment Act, 1905 (5 Edw. 7, No. 1). 

(n) Victoria Constitution Act, 1855 (18 & 19 Viet. o. 65). 

(o) Each member is paid £300 a year unless he is in receipt of an official 


■ fi.1fl.iy . 

(p) Constitution Act (No. 2 of 1855—1866). 

Ij) Atutndian Constitutions Act, 1850 (13 & 14 Viet. o. 69)« 
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months on the roll. Women may vole in the election of both 
ffousos (;•)• 

869. Tlie constitution of Western Australia was established in 
the colony in 1890 by an Act of the colony scheduled to an Act of 
the Imperial Parliament (s), by Which latter Act the Sovereign was 
empowered to assent, by Order in Council, to the colonial Act. There 
has been 8ul)sequent colonial legislation on the subject. There is 
now a Legislative Council of thirty members, elected for six years. 
Members must be thirty years old, resident in the State for IfWo 
years, natural-born subjects of His Majesty or naturalised and 
resident for live years. Electors may be of either sex, must be 
twenty-one years old, subjects of His Majesty, resident in the State 
for six montlis, and must have property of a certain value in the elec- 
toral district. The Legislative Assembly consists of fifty members, 
elected for three years. Members must have resided in the State 
for twelve months, bo twenty-one years old. His Majesty’s subjects, 
natural-born or naturalised for live years and resident two. 
Electors may be of either sex, must be subjects of His Majesty, 
resident for six mouths in the State, and either resident, or possess- 
ing property, in the district for which they vote. 


Tasmania. 870. Tho constitution of Tasmania was established by an Act of 
tlie colony (^), which was passed in 1854, and received the Royal 
Assent in 1855, under the authority of an Imperial Act(7t), and 
ani(3ndod since by further legislation of the colony. Thoro is 
now a Legislative Council of eighteen members, elected for six 
years, unless reduced to less than nine in number. Members must 
ho thirty years of age and natural-born or naturalised subjects of 
His Majesty, with a property qualification. The House of Assembly 
consists of thirty-five moinbers, natural-born or naturalised subjects 
of IJis Majesty, elected by ballot for three years (e). Electors must 
be twenty-one years of age, British subjects, and resident for twelve 
months. Women have a vote. ^Members of the Commonwealth 
Parliament cannot sit in eitlicr House, nor can members of a 
Commonwealth Ministry be Ministers of the colony. 


Territory of 871. British New Guinea, formerly administered as a Crown 
Papua, colony, has become a dependency of the Commonwealth of 
Australia, under the name and style of the Territory of Papua (w). 

New Zealarxd. 872, Responsible government was conferred upon New Zealand in 
1852 by an Act of the Imperial Piirliament (x) establishing a 
* General Assembly consisting of the Governor, a nominated 


(r) !Mombers of both Houses aro paid £200 a year. 

(«) Western Australia Constitution Act, 1890 (53 64 Viot o. 2G) ; Constitu- 

tion Act, 1889 (52 Viet., No. 23). 

(t) Constitution Act (18 Viet., No. 17). 

(u) Australian Constitutions Act, 1850 (13 & 14 Viet. o. 59). 

(v) Members except Ministers and certain officers of Parliament are paid £100 
per annum. 

(w) By Proclamation of the Governor-General, dated September 1, 1906, 
under the p^visions of the Papua Act, 1905, of tho Commonwealth. 

(s) New wlaiil Constitution Act, 1852 (15 ft 16 Viet. c. 72). 
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Legislative Council, and an elective House of Eepresentatives. 
Members of the Council are appointed for seven years. The House of 
Representatives consists of eighty members, including four Maories 
elected by the natives {y). Women of both the European and native 
races may vote. European electors must be of age, resident one year 
in the State and three months in an electoral district. Every adult 
Maori, resident in a Maori electoral district, may vote without being 
registered. 

^ 873 . Responsible government was established in Cape Colony 
by an Act of the colony passed in 1872 {z), and assented to by the 
Sovereign by Order in Council dated August 9 of the same year. By 
that and subsequent legislation there were established a Ijegislativo 
Council of twenty-six members, with a property qualilication, elected 
by ballot for seven years, presided over ex oficio by tlie Chief 
Justice, and a House of Assembly of one hundred and seven 
members, elected by bfillot for five years, paid otTice-hoIders other 
than Ministeis being ineligible. The franchise is the same for 
both Houses with a small property qualification. Colour is no bar, 
but every voter on registration must be able to write his name, 
address, and occupation (a). By statute speeches may bo made 
either in English or Dutch. 

874 . The colony of Natal received responsible government by an 
Act of the colony passed in 1893 (6), and assented to by the Sovereign 
the same year. A Legislative Council was thereby created, con- 
sisting of thirteen members, with aproperty qualification, summoned 
by the Governor, for ton years, live or eight vacating their 
seats every five years alternately. There is also a Legislative 
Assembly of forty-three members, qualified as olectorB, elected for 
four years, subject to the earlier dissolution (c). Electors must 
have a property qualification. 

875 . The Transvaal received responsible govornmont by Lett(3rs 
Patent, dated December 6, 1906. The Legislature consists of a 
Legislative Council of fifteen summoned by the Governor (d) ; 
members must be thirty years of ago or upwards, and resident 
for three years in the Colony (c), six being a quorum; and a 
Legislative Assembly of sixty-nine (/) elected for Jive years, 
unless sooner dissolved (g% by white male British subjects of 
twenty-one years of age, exclusive of pei-sons on full pay in 
His Majesty’s regulai’ forces (/t), twenty-one being the quorum (?) 
Voters must be resident for six months next before the 


(y) Members of the Council are paid monthly at the rate of jC20(> per aiuum, 
and members of the House of Roprosontatives are paid £25 per month. 

fai) Constitution Ordinance Amendment Act, 1872 (No. 1 of 18721. 

(o; Members of both Houses receive one guinea a daj*, l)eBides lus. a day for 
not more tlian ninety days if thev re&ido more than fifteen miles from Cape Town. 

(5) Constitution Act of 1893 (Law No. 14, 1893). 

(c) Mombors of the Assembly who reside more than two miles from the Mat 
of government receive a travelling allowance of £1 per diem. 

(d) Letters Patent, Dec. 6, 1906, art. 2. 

(«) Ibid,^ art. 3. 

(/) Ibid,, arts. 6, 8. 

(g) Ibid., art. 26. 

(h) Ibid., art. 9. 

(•) Ibid., art. 21. 
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commencement of the framing of a general register, and must 
not iiave been convicted of certain crimes, nor in receipt of 
public relief within the above-mentioned period. Any person 
qualified as voter may be elected as member either of the Council 
or the Assembly (A:), but a member of the latter must not hold any 
office of profit under the Crown other than as a Minister, nor be a 
rehabilitated insolvent or in liquidation, nor be declared of unsound 
mind. After the expiration of four years from the date of their 
first meeting the legislature may make the Council elective. The 
legislature must hold a session at Pretoria once a year (Z). Either 
the English or the Dutch language may be used for debates, papers, 
or proposed laws; but the journals, minutes and proceedings of both 
Houses must be in English (m). Acts are published in the Gazette 
in both Englisli and Dutch (a), but are enrolled on record in the 
office of the Registrar of the High Court in English (o). Disagree- 
ments between the two Houses are resolved by joint sittings 
convened by the Governoi (p). 

876. The Orange River Colony, now called the Orange Free 
State (q), received responsible government by Letters Patent dated 
Juno 5, 1907. The logislnture consists of a Legislative Council of 
eleven summoned by the Governor (r), wlic must be thirty years of 
ago and resident for three years in the Colony (s), four being 
a quorum (f) ; and a Legislative Assembly of thirty-eight (m) 
elected for five years, unless sooner dissolved, by the white male 
British subjects of twenty-one years of age, exclusive of persons 
on full pay in Ilia Majesty’s regular forces (o), ten being the 
quorum (6). Voters must have been resident six months before 
the commencenKjnt of framing the general register (c), not convicted 
of certain crimes, nor in receipt of public relief within the above 
period. Any person qualified as voter may be elected member of 
either House (d) . The legislature must hold a session once a year (e) 
at Bloemfontein (/). Either English or Dutch may be used in 
debates, jiapers, or proposed laws ; but the journals, minutes and 
proceedings of both Houses must be in English (q). Acts are 


(k) Letters Patent, Dec. 6, 190G, ails. 3,. 18. 

(0 Jbtd., arts. 21, 25. 
tm) 76id.,art 31. 

(m) 7 bid., art. 44, 

(o) fbid., art. 45. 

(p) Ibid,, art. 37. Members of both IToiises (except Ministois and the 
Presirtent of the Council and the Speaker of tho Assembly) roecive £150 n year 
and £2 u day during attendance, not exceeding altogether £300 a year (art. 35). 

(9) As to change of name see p. 51 7, poat, 

(r) Letters Patent, Juno 5, 1007, art. 2. 

(a; I hid., art 3. 

(t) Ibid., art. 6. 

{u) Ibid., art. S. 

(o) Ibid., art, 2 A 
(5) Ibid., art. 23. 

(c) Ibid., art. 10. 

\d) Ibid., arts. 3, 2a 
(e) Ibid., art. 20. 

(/) IhicL^fixt, 27. 
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published in the Gazette in both English and Dutch Qi), but are 
enrolled on record in the office of the Registrar of the High Court 
in English (i). Disagreements between the two Houses are resolved 
by joint sittings convened by the Governor (A:). 

877. The Union of South Africa was constituted by an Act of 
the Imperial Parliament (/), which empowered the King in Council 
to declare by proclamation the colonies of the Cape of Good Hope, 
Natal, the Transvaal, and the Orange Iliver Colony to be united in 
a» Legislative Union (?«), and directed that each of the colonies 
should become original provinces of the Union, the name of the 
Orange River Colony being changed to Orange Free State (n). The 
King in Council may, on addresses from the Union Parliament, 
admit into the Union the territories administered by the British 
South Africa Company (o), and transfer to the Union the govern- 
ment of any other territories belonging to or under the protection 
of His Majesty and inhabited wholly or in part by natives (p). The 
Executive Government is vested in the King to bo administered by 
His Majesty in person, or by a Governor-General as his representa- 
tive (q), with the advice of an Executive Council composed of 
members chosen and summoned by him to hold office during his 
pleasure (r), and including the officers (not exceeding ten in 
number) appointed by him to administor the departments of State 
as the King’s Ministers of State for the Union. No Minister 
of State may hold office longer than three months, unless he is 
or becomes a member of cither House of Parliament (s). All 
executive powers existing in the colonies at the establishment of the 
Union are, as far as they continue in existence or can be exorcised, 
vested in the Governor-General or Governor-General in Council or 
other appropriate analogous authorities, unless the South Africa 
Act or the Parliament otherwise provide (f). Pretoria is the seat 
of Government (a), but Capo Town is the seat of the legislature (b) 
of the Union, and JBloemfontein the ordinary place for the sittings 
of the Appellate Division of the Supreme Court of South Africa (c). 

i A) Letters Patent, June 5, 1907, art. 46. 

*) Ibid., art. 47. 

A) Ibid., art. 39. Members of the legislature, excepting Ministers and Uie 
President of the Council and the Speaker of tho Assem])ly, receive £1 50 per 
annum, besides £2 per diem during attendance at a session, not exceeding 
altogether £300 per annum (art. 37). 

1 7) South Africa Act, 1909 (9 Edw. 7, c. 9). 

\ m) Ibid., s. 4. 

«) Ibid., 8. 6. * 

0) Ibid., 8. 160. 

I'p) Ibid., s. 151. A schedule is attached to the Act embodying the terms 
and conditions upon which tho Govemor-Oenerol maynmdertako the govern- 
ment of such transferred torntoiy. 

($) Ibid., s. 8. The Govemcr-Oenoral has a salary of £10,000 a year (s. 10). 
He may appoint a deputy to act duriug his temporary absence (s. 11). 

i f) Ibid., B. 12. 
a) Ibid., s. 14. 

«> Ibid., s. 16. 
a) Ibid., 8. 18. 

(6) Ibid., 8. 23. 
lUd., 8. 109. 
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Sbot. 8. Parliament of the Union consists of the King, a Senate, and 

Constltu- a House of Assembly (d), summoned by the Governor-General to 
tlons of the meet at least once a year («). The Governor-General may dissolve 
Colonies. Senate and Assembly simultaneously, or the Assembly alone, 

but not the Senate within ten yeg.rs after the establishment of the 
Union (/). For ten years after the establishment of the Union 
the Senate will, in respect of the original provinces, be constituted 
of eight senators nominated by the Governor-General in Council 
for ten years, one half being selected mainly on the ground of thqjr 
thorough acquaintance with the reasonable wants of the coloured 
races in South Africa, and of eight senators elected, before the 
proclamation of the Union, for ten years for each original province, 
by the two Houses of such colony specially summoned by the 
Governor sitting together as one body, and presided over by the 
Speaker of the Legislative Assembly. If the seat of a nominated 
senator becomes vacant, the Governor-General in Council must 
nominate another senator to hold his scat for ten years. If the seat 
riiion <.i of an elected senator becomes vacant, the provincial council of the 
South Africa, province for which such senator has been elected must elect another 
senator for the unexpired portion of the ten years (</). After the 
expiration of ten years Parliament may provide for the constitution 
of the Senate. Until it has done so the provisions set out above as 
to nominated senators continiio in operation ; eight senators will 
be olecled for ten years, unless the Senate be sooner dissolved by 
the provincial council and the members of the House of Assembly 
elected for each province ; if an elected senator’s seat becomes 
vacant, a successor must be elected in the same way for the unexpired 
pai t of the ten years (Ii), 

A senator must (1) be not loss than thirty years of age ; (2) bo 
qualiiiod to be registered as a voter for the election of members of 
tl 10 House of Assembly in one of the provinces; (3) have resided 
for live years within the limits of the Union as existing when he is 
elected or nominated; (4) be a British subject of European 
descent ; (5) if an elected senator, he must bo the registered owner 
of immovable property within the Union of not less than JC500 
value above mortgages thereon; residence and property wii^’in 
a colony before incorporation in the Union are to be tieated as resi- 
dence and property within the Union (i). Twelve senators constitute 
a quorum (/r). The House of Assembly will continue for five years 
from its first meeting -unless sooner dissolved by the Governor- 
General (Z). The original number of members of the House of 
Assembly is fifty-one for -the Capo of Good Hope, seventeen for 
Natal, thirty-six for the Transvaal, and seventeen for the Orange 
Free State (i>i\ The numbers may be automatically increased in 

(d) South Afiica Act, lilOU (9 EJw. 7, c. 0), s. 19. 

(e) IhuL, Sfl. 20, 22. 

(y ) I bid,, 8. 20. 

Iq) Ibid., 8. 24. 

(h) Ibid., 8. 25. 

(j) Ibid., 8. 2(5. 

(/.) Ibid., a. 30. 

(0 I bid., 8. 45. 

(m) Ibid., B. 33. 
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identical proportions to the male adult European population in 
each province according to a census taken in 11)11, and every five 
years thereafter, until the number of members of the House for 
the original provinces reaches the total of one hundred and fifty, 
and not further unless Parliament otherwise provides (w); but 
they may not be diminished before that or until after ten years 
from the establishment of the Union (o). The qualifications of 
voters for the House of Assembly must be prescribed by Parliament 
by law ; but no person registrable as a voter in the Capo of Good 
Ilbpe at the establishment of the Union is to be disqualified in that 
province by reason of liis race or colour only, unless by bill passed 
by both Houses of Parliament sitting together and agreed to on the 
third reading by not less than two-thirds of the total number of 
members of both Houses. And no person on the register in any 
province at the passing of such law shall be removed therefrom by 
reason only of disqualification based on race or colour (p). Mean- 
while the existing qualifications of parliamentary voters in the 
several colonies will enure for the elections to the House of 
Assembly in the corresponding provinces. But no member of His 
Majesty’s regular forces on full pay may bo registered as a 
voter (q). The existing law’s as to elections to the Houses of 
Parliament in the colonies will apply mutalia mutandis to elections 
in the provinces to the House of Assembly. At any general 
election to the House all polls must be taken on the same day 
throughout the Union (r). Provision is made for the appointment, 
before the establishment of the Union, of a commission of judges 
from the several colonies to delimit electoral divisions in the 
various provinces (a), each lo rc'turn one member (t); and after 
every quinquennial census the Governor-General in Council is to 
appoint a commission of three judges of the Supreme Court of 
South Africa, acting with the same power and on the same prin- 
ciples, to redivide if necessary the electoral divisions, and allocate 
accordingly the number of members in oach province (a), any 
alteration in those respects to come into operation at the next 
following general election (h). The qualifications of a member of 
the House of Assembly are the same as those of a senator, 
exclusive of any age limit or property qualification (r). Botli 
senators and momhers of the House of Assembly may resign their 
seats (d). They vacate their scats on conviction for any crime or 
offence entailing imprisonment without the option of a fine for not 
loss than twelve months, unless followed by an amnesty or free 
pardon, or after the lapse of five years; on unrehabilitated 

n) South Africa Act, 1909 (9 Edw. 7, c. 9), a. 34. 

o) JMd., s. 33. 

p) I hid,, s. 35, 

o) Ihid., B. 36. 

V) Ibid., 8. 37. 

■ Ibid., 88. 38, 39, 40, 42. 

't) Ibid., 8. 89. 

a) Ibid., 8. 41. 

b) Ibid., 8, 43. 

Ibid., 8. 44. 

Ibid., 88. 29, 48. 
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Sect. 8. insolvency ; on declaration of insanitjr ; on accession to any office of 
Gonstita- proiit under the Crown within the Union, except a Minister of State 
tions of the for the Union, a pensioner of the Grown, a member of His Majesty’s 
Colonies, naval or military forces on retired or half-pay, or of the naval or 
military forces of the Union not wholly employed by the Union ; on 
becoming disqualified, or on failing for a whole ordinary session to 
attend without special leave from the House they are members 
of (e). A penalty of ^100 a day is attached to sitting as member 
of either House while knowingly disqualified (/). Thirty members 
constitute a quorum of the House of Assembly (g). No member 
of cither House of Parliament can be chosen or can sit as a member 
of the other House ; but every Minister of State who is a member of 
either House may sit and speak in both, but only vote in that of 
which he is a member (/i). 

Union of Each province has an administrator, appointed for five years as 

South Africa, faj. practicable from among residents in the province, and a 
deputy administrator (t), and a council, elected and undissolvable 
for three years, of the same number of moiubers as the province 
sends to the House of Assembly, but never less than twenty-five, 
qualified, as also their electors, in the same way as electors of mem- 
bers of the House of Assembly (k). Any member of a provincial 
council elected to either House of Parli.'.ment thereupon vacates 
his seat on the council (1), I’our persons are to be elected by each 
provincial council, at its first general meeting after a general election, 
to form, with the administrator as chairman, an executive com- 
mittee for the province, with all powers, authorities, and functions 
at the establishment of the Union vested in or exercisable by the 
Governor or Governor in Council or any minister of any colony. 
The administrator and any other member of the committee, not a 
member of the council, may take part in the council’s proceedings, 
but has not a vote (m). 

Provision is made for the constitution of a consolidated revenue 
fund, and a railway and harbour fund (a) ; payment of the annual 
interest on the public debts of the colonies (o) ; the transfer of 
colonial property to the Union; the vesting in the Governor- 
General of Crown lands, public works etc., mines and minerals, 
ports, harbours, and railways ( 2 ?); the assumption by the Unimi 

(e) South Africa Act, 1909 (9 Ed\«. 7, c. 9), ss. 53, 51. 

(/) Ibid., B. 55. 

(^) Ibtd., B. 49. 

(A) Ibid.* B. 52. Each senator and member of the House of Assembly 
(except ealaried Miuistera and the President of the Senate and tlie Speaker 
of the Assembly) receives £400 a year from the date ho takes his seat, 
subject to deduction for absonoe during the session or oommitteo of £3 a 
day (s. 66). 

(0 Ibid., B. 68. • 

(A) Ibid., 88. 70, 71, 73. They receive allowances determined by the 
Qovemor-General (s. 76). 

(l) Ibid., 6. 72. 

(m) Ibid., ss. 78 — 81. They receive such remuueratiou as the proyinoial 
eouncil, with the approval of the Governor-General, determines. 

(n) Ibid., B. 117. 

( 0 ) Ibid., B. 119. 

ip) Ibid., BS. 121—123, 125. 
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of the debts of the colonies (^); the constitution of a harbour and Saor. 3. 
raihva^r board ; the administration of railways, ports and harbours, Constitu* 
and uniformity in railway rates (? ) ; the appointment of a Controller tions of the 
and Auditor-General («) ; the compensation of colonial capitals for Col^es. 
diminution of prosperity by reason of their ceasing to be seats of 
government (f) ; for the continuation of existing colonial laws (?<) ; for 
free trade throughout the Union (a ) ; for securing the e(juality of the 
English and Dutch languages (6) ; effectiveness throughout the Union 
of naturalisation in any of the colonies (c) ; preservation of rights 
flpf officers of the public services of the colonies (d) ; the control 
and administration of native affairs and of matters specially or 
differentially affecting Asiatics by the Governor-General in 
Council (e); and the devolution on the Union of all rights and 
obligations under conventions or agreements binding on any of the 
colonies (/). 

878 . The constitution of Canada was conferred upon it by the Dominion of 
British North America Act, 1867 (r/), since modified by subsequent Canada. 
Imperial (/t) and colonial legislation. There is one Parliament for the 
Dominion, comprising a Senate of eighty-seven members, with, a 
property qualification, nominated for life by the Governor-General, 
twenty-four of whom sit for Ontario, twenty-four for Quebec, and 
the remainder for the other provinces ; and a House of Commons 
of two hundred and fourteen members, elected by ballot for five 
years unless Parliament is sooner dissolved, without property 
qualification, on the basis of the population at each decennial census, 

80 that Quebec shall always have sixty-five rnembors, and the other 
provinces in proportion. The fnuichiso is regulated by the provincial 
legislatures (0* 

The government of each province is administered by a (’anadian 
Lieutenant-Governor, appointed by the Governor-General, for five provinces, 
years at least. Each province has a Legislative Assembly. That 
in Quebec consists of seventy-four members, elected for four years 
by manhood suffrage ; that in Ontario consists of ninety-eight paid 
members, also elorted for four j^cars by manhood sufirnge ; that in 
Nova Scotia of thirty-eight members, elected for five years (/r); 


M South Afiica Act, 1909 (9 Edw. 7, c. 9), b. 12'1. 
irj Ihid.f Bs. 126—131. 

U) Ibid., a. 132. 
h) Ihid.,s. 133. 

(u) Ibid., B. 135, 

(а) Ibid., a. 136. 

(б) Ibid., B. 137. 

I'c) Ibid., e. 138. 

I'd) Ibid., SB. 140—146. 

'«) Ibid., a. 147. 
r/) Ibid., B. 148. 

g) 30 & 31 Viet. o. 3. 

h) British North Aiuerica Act, 1871 (34 Viet c. 28); Parliament of Canada 
Aet, 1875 (88 & 39' Viet. c. 38); British North America Act, 1886 (49 & 50 
Viet 0. 36). 

(i) The zuembera of both Houses receive $2,500 per annum each subject to a 
deduction for non-attendance in the case of members of the House ol Commons. 
(I;) Paid $500 a session 
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that iu New Brunswick of forty-six elected members (/) ; that in 
British Columbia of forty-two members, elected for four years by 
manhood suffrage, qualified by residence for six months (a); that 
in Prince Edward Island of thirty elected members (6); that in 
Manitoba of forty-one members, elected for four years by manhood 
suffrage (c) ; that in Alberta of twer.ty-five and that in Saskatchewan 
of forty-one members. Quebec and Nova Scotia have also each a 
Legislative Council, that in Quebec consisting of twenty-four mem- 
bers, that in Nova Scotia of twenty-one members, each of whom is 
nominated for life by the Lieutenant-Governor in Council. « 

879. In Newfoundland responsible government has existed 
since 1855. There is a Legislative Council of eighteen members, 
including the President, nominated by the Crown and holding office 
during pleasure. The Governor has power to fill up vacancies 
provisionally, but not beyond fifteen in number, and appoints the 
President from among the members. Five constitute a quorum. 
The House of Assembly now (d) consists of thirty-six members, 
elected by ballot by eighteen districts for four years from date of 
meeting, some single-membered, the quorum being twelve. Mem- 
bers must be male British subjects resi(iont in the colony for two 
years with an income of $480, or property orth $2,400. Electors 
must be male British subjects, twenty-one years of age, who have 
been resident two years in the colony (e). 

880. Some Constitution Acts (J) provide that a councillor’s seat 
shall be vacated by absence for two successive sossions without 
permission. Where a member had obtained leavo of absence for a 
year, which covered the whole of one session and a part of another, 
and he remained absent for the session wholly covered by his leave, 
for the session partly so covered, and for the next subsequent 
session, it was held that this provision came into effect, and that 
the member’s seat was vacated (g). Contractors for the jiublic service 
are in some Constitution Acts (h) disqualified from sitting or voting 
in the Council or Assembly, except where the contract is made by 
any company consisting of more than twenty persons ; and a penalty 
is imposed for disobedience. The penalty, however, could not he 
exacted where a niombcr of the Assembly was one of tJie owners of 
a ship, chartered to the Government by his general agents, contrary 
to his express direction, by an agreement which set up no privity 
of contract between the owners of the ship and the Government, no 

1) ^uid $500 a Bossion and travelling expenses. 

a) Paid $1,200 a ses&ion and travelling exponaes. 

b) Paid $1G0 per anipiin, $12 for postage and tiavelhng expenses. 

Paid $1,000 a session and travelling expenses. 

; See Newfoundland Act, 1842 (5 & C Viet. o. 120), ss. 1 — 4. 

(ej Members of both llou&cs aio paid. The President of the Council receives 
$240 and the other members $120 each sessiem. Members of the Assembly 
receive $200 if resident in 6t. John’s, and $300 if resident elsewhere, each 
session. 

(f) E.g., New South Wales and Queensland. 

A.^0. of Queensland v. Gibbon (1887), 12 App. Cos. 442, P. 0. 

(A) E.g,, New South Wales, Queensland, and Western Australia. 
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knowledge of the Government being shown that the agents had 
general authority to bind the member (t). 

881. It will be noticed that while the constitutions of some of 
the self-governing colonies (or dominions) are embodied in Acta 
of the Imperial Parliament, notably tboso of the great federal 
communities of Canada and Australia and that of the Union of 
South Africa, most of thorn, in their present form at least, have 
been enacted by colonial Acta authorised or sanctioned by Imperial 
Acts or by Orders of the Sovereign in Council in pursuance of 
Imperial Aets(/c). It may be noted that six of the legislatures 
which have been referred to are elected upon a franchise granted 
to women equally with men ( 1 ) ; that iu ton (m) the members of the 
lower House only are paid, and that in six (?i) the members of both 
Houses are paid. 

882. In the Dominion and Provinces of Canada the cost of parlia- 
mentary elections (o) is borne by the respective Governments, so far 
as the expenses of returning ofticers are concerned; but the 
personal expenses of candidates and the cost of agents and of 
canvassing are not included. Each candidate has to deposit with 
the returning officer a sum varying from $200 in the Dominion, 
Quebec, British Columbia, and Manitoba to $100 in Nova Scotia and 
Saskatchewan, which is returned if the candidate is elected or re- 
ceives half the number of votes polled by the successful candidate. 
In Prince Edward Island each candidate pays $1.50 if there is no 
contest, and $10 if there is a contest, which sums are not returned. 

In Capo Colony candidates have to secure or pay £50 as security 
for their proportionate share of the polling expenses of elections 
to the Assembly. The expenses of elections to the Legislative 
Council are chargeable against the general revenue of the colony. 
In Natal the cost of all parliamentary elections is borne by the 
colony. 

In the Commonwealth of Australia the entire cost of elections to 
the Senate and House of Bepresentatives is borne by the Common- 
wealth. In Victoria the expenses of parliamentary elections is paid 
out of the consolidated revenue, a candidate for the Legislative 
Council depositing JKIOO, and a candidate for the Legislative 
Assembly depositing J650, which suras are repaid to candidates who 
are successful, or receive at least one-fifth of the votes of the 
respective successful candidates. In New South Wales the 
expense of printing and issuing the electoral rolls, providing polling 

(t) Miles v. Mcllwraith (1S83), 8 App. Cas. 320, P. C. ; and compai-o H’orton 
V. Taylor, [190G] A. 0. 378, P. 0. 

(A;) In the caso of Capo Colony, tho Order in Council by which Her lato 
Majesty assented to the Constitution Act was not ^snued in pursuance of an 
Act of Parliament. 

(/) New South Wales, South Australia, Western Australia, Tasmania, 
Queensland and New Zealand. 

(♦n) New South Wales, Victoria, Tasmania, Ontario,^ Nova Scotia, New 
Brunswick, British Columbia, Prince Edward Island, Manitoba, Natal (if living 
more than two miles from the seat of government). 

(n) The Commonwealth of Australia, South Australia, New Zealand, the 
Dominion of Canada, Newfoundland, Cape of Good Hope. 

(o) See Blue Book (Cd. 3919) presented to both Houses, March, 1908. 
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booths, and paying polling officers is borne by the State, the 
candidates bearing their own, their agents*, and canvassing 
expenses. No vehicles for the conveyance of voters to the poll 
are allowed. In South Australia the cost of elections to both 
the Legislative Council and the House of Assembly is paid by 
the State, exclusive of the candidates’ expenses, which are 
defrayed by themselves. In Queensland the cost of elections to the 
Legislative Assembly is borne by the State, candidates paying to 
the returning officers .£20 each, which is repaid to candidates who 
are successful or receive not less than one-fifth of a successful 
candidate’s votes. In Tasmania the total election expenditure in 
connection with parliamentary elections is borne by the State. 
]<jach candidate deposits with the returning officer £25, which is 
forfeited if he obtains less than one quarter of a successful candi- 
date’s votes. No payments are allowed to persons employed before 
or during elections for promoting a candidate’s election; and a 
candidate’s total expenditure in connection with an election is 
limited to £50, of which he must transmit a return to the returning 
ollicer within thirty days of the poll. 

In New Zealand the cost of conducting elections is paid by the 
colony. Each candidate deposits with the returning officer £10, 
which is repaid if he obtains not less than one quarter of the 
votes of a successful candidate. 

Sect. 4, — The Colonies and the Navy, 

883. The legislative authority of any colony may, wdth the 
approval of His Majesty in Council, from time to time provide vessels 
of war, and raise men and commission ollicors for service thereon, 
and obtain from the Admiralty officers and men of the Royal Navy 
for the same purpose. And llis Majesty in Council may authorise 
the Admiralty to accept from any colony vessels of war with their 
crews for the Royal Navy as well as naval volunteers (p). The same 
authority may also provide that naval volunteers raised and main- 
tained in the colony shall form part of the Royal Naval Volunteer 
Reserve constituted under the Naval Forces Act, 1903 {q ) ; and 
that any seamen and others raised and maintained for service 
board vessels provided by the colonial Government shall also bo 
bound to service in the Royal Navy on emergency (r). 

884. Under the naval agreement of 1903 between the Admiralty 
of the United Kingdom and the Governments of the Commonwealth 
of Australia and New Zealand (s), a naval force is to be maintained 

(p) Colonial Nayal Defence Act, 1865 (28 & 29 Viet. c. 14), as. 3, 6, 7. 
Victoria has provided, the Victoria, Albert, and CKildera and 200 oflBcora 
and men (Orders in Council, March 4th, 1884, and August 7th, 1900) ; 
South Australia, the Protector, with its crew (Orders in Council, December 
30th, 1884, August 7th, 1900) ; Queensland, the Oayundah (Order in 
Council, June 24w, 1886) ; and New South Wales, 300 officers and men (Order 
in Council, August 7th, 1900). 

(j) 3 Edw. 7, c. 6. 

(r) Oolonial Naval Defence Act, 1909 (9 Edw. 7, o. 19), as. 1, 2; a. 1 has 
rotiosp^five effect. 

(«) lUitifled end approved, ao for as it affects the Oommonwealih, by the Naval 
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on the Australian station, consistinff of one armoured cruiser of the skit. 4. 
first class, two cruisers of the second class, four cruisers of the third The 
class, and four sloops, manned by twenty-five officers and seven hun- Colonies 
dred seamen and stokers of the Royal Naval Reserve (0. Provision and the 
is made for a base («). Eight nominations for naval cadetships are Navy, 
to be appropriated annually to the Commonwealth, and two to New 
Zealand (r). The Commonwealth* and New Zealand are to pay 
respectively a sum not exceeding £200,000 and £40,000 per am in in 
in advance (w), and the respective legislatures are to pass special 
appropriations annually for ten years, with two years’ notice to 
discontinue, and so on subsequently from each special appropria- 
tion (a). Natal pays to the Admiralty an annual sum of ;£35,000 
towards the suiiport of the navy (Z>). The Cape Colony pays 
iG50,000 per annum towards the annual expeiidituro of the Imperial 
Government in connection with His Majesty’s naval service (r). 
Newfoundland pays an annual amount of i£'3,000 towards tlie 
expenses of the navy. 


Sect. 6 . — Preteeforates, 


885 . There is no statutory or auihoritativo definition of the term Nature and 
“ protectorate, ’’ although it apjieara in two recent statutes (rf). 
Protectorales are not British territory in the strict sense ; but it is protMtoratca, 
understood that no other civilised Power will interfere in their ^ 
allairs (e). They are administered under the provisions of Orders 
in Council issued by virtue of powers conferred upon llis Majesty by 
the Foreign Jurisdiction Act, 1890 (/), “or otherwise voshed in Ilis 
Majesty,” which latter phrase may be taken to be intended to bring 
in aid any exercise of the royal prerogative that may be necessary 
to supplement His Majesty’s statutory powers. Some protectorates 
consist of territories adjacent to colonies, for which, not being under 
the control of any responsible government, it has become necessary 
to provide some kind of administration for tho purposes of law and 
order. Such are the Protectorates of Sierra Leone (g) and the sierra Leone 
Gambia (h), which are administered by the Governments of the 
colonies of the same name respectively. Ashanti and the Northern 
Territories of the Gold Coast are each placed under a chief ooid Co.wit 

Territonei. 


Agreement Act, 1903 (3 Edw. 7, No. 8), and so far as it affects Now Zealand 
by the Australian and New Zealand Naval Defence Act, 1903 (3 Edw. 7, No. 60). 

(t) Australian and New Zealand Naval Defence Act, 1903 (3 Edw. 7, Nu. 60), 
Schedule, art. 1. 

(wl Ibid., art. 2. 

M Ibid., art. 6. 


(tx;) Ibid., art. 8. 
{a) Ibid., art. 10. 


fa) Ibid., art. 10. 

\b) See the Navy Contribution Act, 1903 (Natal Acts, No. 6 of 1903). 

(c) Navy Contribution Act, 1898 (No. 20 of 1898),, and Navy Contribution 
Increase Act, 1902 (No. 14 of 1902). 

(d) Evidence (Colonial Statutes) Act, 1907 (7 Edw. 7, c. 16), s. 1 (6) ; Beserve 
Forces Act, 1906 (6 Edw. 7, c. 11), s. 1 (1). 

J b) See and compare the Berlin Convention, July 1878, as to “spheres of 
uenoe,’* out of which protectorates seem to have been evolved. 

(/) 63 & 64 Viet. 0.37. 

^) Order in Council, August 24, 1896. 

(A) Order in Council, November 23, 1893. 
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Dependencies, Colonies, and British Possessions. 

commissionor, in subordination to the Governor of the Gold Coast, 
with commissioners of provinces (in Ashanti) and districts (in the 
Northern Territories) under him (i), 

886. The East Africa Protectorate is virtually a Crown colony, 
but its government is provided for by successive Orders in 
Council (j), placing it under a Governor and Commander-in-Chief, 
with executive and legislative councils and power to legislate by 
ordinance. There is a High Court at Mombasa, and sessions at 
Nairobi, Naivasba, and Kisumu. Where natives are litigants lofal 
ideas and customs are taken into consideration. 

887. The Protectorate of North-Eastern Rhodesia is administered 
under Orders in Council (/c), by the last of which the Governor and 
Commander-in-Chief of the Nyasaland l^rotectorate is made the 
supreme authority. This latter protectorate has absorbed British 
Central Africa, and possesses executive and nominated legislative 
councils (0, ft High Court, from which an appeal lies to His 
Majesty’s Court of Appeal at Zanzibar, and magistrates’ and 
assistant magistrates’ courts. 

888. The Government of Southern Rhodesia is of a somewhat 
complicated description. It has an admi.i’strator nominated by the 
British South Africa Company, assisted by a resident commissioner 
appointed by the Colonial Otfico, both being placed under the 
authority of tho High Commissioner for South Africa (m). There 
are an executive and a legislative council, the latler partly 
nominated and partly elected, on each of which both tho adminis- 
trator and the robidont commissioner have seats. The laws of the 
Cape Colony as existing on June 10, 1891, prevail, enforced by a 
High Court, with an appeal to the Supreme Court of the Cape, and 
a number of magistrates. 

889. North-Western Rhodesia and Barotzeland are governed by 
an administrator appointed by, and subject to, the direction and 
instructions of the High Commissioner for South Africa on the 
nomination of the British South Africa Company. The nomination 
must receive the approval of the High Commissioner, who, in 
default of the company to nominate within six months of a vacancy, 
may appoint a nominee of his own (?*)• 

890. The Uganda Protectorate is under a commissioner (o), who 
makes ordinances for the^administration of justice, revenue etc. It 
is divided into five administrative provinces, where the kings or 
chiefs are allowed to govern their own subjects under British super- 
vision* Besides a High Court there are local and special courts. 


(t) Order in Council, dated Soptemhor 26, 1001 ; Administrative Ordinanoe, 
January 1, 1902 ; Order in Council, October 22, 1906, 

•j) Dated August 11, 1902 ; October 22, 1906; November 2, 1007. 
i ’7cj Dated January 29, 1900; November 2, 1907. 

1 7) Orders in Council of August 11, 1902; July 6, 1907. 

m) Orders in Council of October 20, 1898 ; Pobruary 16, 1903, 

n) Order in Council, November 28, 1890. 

’o) Order in Oounoil, August 11, 1902. 
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891 . The Somaliland Protectorate is now^ by virtue of several 
Orders in Council (j:)), administered by a commissioner. 

892 . The Bechuanaland Protectorate is controlled by a resident 
commissioner under the supreme authority of the High Com- 
missioner for South Africa (q). 

893 . Northern Nigeria is, by ^rtue of successive Orders in 
Council (r), administered by a Governor and Commander-in-Chief, 
under whom are twelve residents controlling as many provinces. 
There is a Supreme Court, and in each province a provincial court. 

The Southern Nigeria Protectorate is distinct from the colony 
of Southern Nigeria, though it is under the administration of 
the Governor of that colony, assisted by executive and legislative 
councils (s). Justice is administered by a Supreme Court and 
district courts. 

894 . Basutoland (t) and Swaziland (m) are controlled by resident 
commissioners acting under the authority of the High Com- 
missioner for South Africa. The authority exercised by His 
Majesty over these protectorates is hardly distinguishable from the 
ordinary powers of the British Crown in British territory, all the 
Orders in Council assuming jurisdiction over all persona within 
the area of the particular protectorate, whether British subjects, or 
natives, or foreigners. 

895 . The British Court at Zanzibar, together with the judge or 
judges of the protectorates respectively and a member of tljo 
English, Scottish, or Irish Bar of not less than five years’ standing, 
appointed by the Secretary of State, is tho court of appeal from the 
Protectorates of Uganda, East Africa, and Nyasalaud (British 
Central Africa) (a); but the Zanzibar Protectorate itself is controlled 
by the Foreign Oliice acting through a British First Minister of tho 
Sultan of Zanzibar. 

896 . The federated Malay States constitute a protectorate of a 
different order, based on nn agreement (/>) with tho Governments of 
four independent native Ststes, by which they agreed to accept a 
British resident-general as agent and representative of the British 
Government under tho Governor of the Straits Settlements, who is 
named High Commissioner. Each of the four States has its own 
native Government, by treaty with which tlie Jiritish Government 
has exclusive control over their foreign relaticujg and jurisdiction 


(p) Dated October 7, 1899; Dccembor 3, 1903; Juno 23, 1904; January 8, 
1906. * 

(a) Orders in Council, May 9 and July 30, 1891 ; tiiul see Order in Council, 
May 16, 1904. 

(r) Dated December 27, 1899; February 11, 1907; March 19, 1908. 

Orders in Council of February 16, 1906 ; February 15, 1909. 

Older in Council, Fobruaiy 2, 1884. 

) Orders in Council, June 25, 1903 ; December 1, 1906. 

I Order in Council, August 11, 1902. 

(h) Signed in July, 1895, between tlio Governor of tho Straits Settlements on 
behalf of the Government of Her late Maj^ty and the rulers of Perak, 
Salangor, the Negri Semhilan, itsell a confederation of States, and Pahang. 


SnoT. 6. 
Protec- 
torates. 

Somaliland. 

Bechuana- 

land. 

Northern 

Nigeria. 


Southern 

Nigeria. 


Basutoland. 

Swaziland. 


Court of 
appeal from 
British 
Central 
Africa. 


Federated 
Malay States. 



524 


Depkndencies, Colonies, and Biutjsh Possessions. 


Skgt. 5. 
Protec- 
torates. 


North Borneo 
Protectorate. 


Johore. 


Western 

Pacifio. 


over British subjects within their territories (c). These powers are 
exercised by a resident in each State, who is also a member of the 
supreme authority in the State, namely, the State Council, consist- 
ing (besides himself and, in two of the States (d), his secretary) of 
the principal native chiefs, and (in the three older States) {e) the 
principal Chinese merchants, presided over by the Sultan. The 
resident has under him a staff Of European officers to enable him 
to fulfil his duties. The resident-general controls the residents, 
and acts as the medium of communication between the State 
Governinonts and the High Commissioner. There is a Suprepie 
Court, comprising the judicial commissioner’s court and the court of 
appeal, the latter consisting of two or more judicial commissioners, 
of whom the chief judicial commissioner is president. There are also 
the first and second magistrates’ courts and two native courts. 
The administration of each State is conducted as far as possible upon 
the model of that of a Crown colony. All rights of suzerainty, 
protection, administration and control over the States of Kelantan, 
Treugganu, Kedah and Perils, lying to the north and north-east of 
the federated States, with the islands adjacent thereto, have been 
transferred to the IBritish Government by the Siamese Govern- 
ment (/’), the former undertaking (^) that the Government of the 
federated Malay States shall assume the indebtedness of the 
transferred States to the Siamese Government. 

897. The Governor of the Straits Settlomonts is also High 
Commissioner of Brunei, where there is a British Besident, and 
British Agent and Consul-General of North Borneo and Sarawak. 
All three places are included in the North Borneo Protectorate, 
whose alTairs are cognisable by the Foreign Office, which controls 
their foreign relations and the succession in each to the position 
of supreme governor, but does not otherwise interfere in domestic 
affiiirs. North Borneo and Sarawak present the curious situation, 
abnormal from a constitutional point of view, of sovereign power 
vested in British subjects ; the former being under the jurisdiction 
of the North Borneo Company, which, subject to the approval of 
the Secretary of State, appoints the governor, and acts by a court 
of directors sitting in London ; the supreme power in the latter has 
been obtained by the uncle of the present Kajah by various acts of 
cession from the Sultan of Brunei between 1842 and 1006. 

The Governor of the Straits Settlements is also the channel 
of commnnication between His Majesty’s Government and the 
protected State of Johofe. 

898. Under the Western Pacific Commission (k) a High Com- 
missiojer (who is always the Governor of P’iji) exercises jurisdiction 

(c) See Engagomeut wjth Chiefs of Perak, January 20, 1874 ; Agreement with 
Ind( pendent State of Pahang, October 8, 1887 ; Agreement with the Bulers of 
Negn Sembilan, July 13, 1889. 

Jd) Perak and Selangor. 

(e) those except Pahang. 

(/) By Treaty dat^ March 10, 1909, ratified July 9, 1909. 

(o^ art. 4. 

(A) Created by Order in Council, August 13, 1877, under the Pacifio Islanders 
Protection Acts, 1872 (35 & 36 Yiot. o. 19) and 1875 (38 & 89 Yict. o. 51} ; and 
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in the Western Pacific over all islands not within the limits of the 
colony of Fiji, the States of New South Wales and Queensland, 
or the Dominion of New Zealand, or under the protection of any 
civilised Power. His jurisdiction has been extended to foreigners, 
and (in most cases) to natives residing within the limits of the 
protectorate (i), and later to the New Hebrides and the Banka 
and Torres Islands (k). The protectorate includes the Tongan (or 
Friendly) Islands and Savage Island (Nieu6), all rights over which 
have been formally renounced by the German Government (Z). 
Tl^e New Hebrides are controlled, by agreement with the Gover-n- 
ment of the French Eepublic, by a British and a French resident 
commissioner acting in concert under the directions of their 
respective High Commissioners, with a joint court of justice (m). 

899. Weihaiwoi is held under a lease granted by the Chinese 
Government to Great Britain (n). It is administered under the 
Colonial Office by a commissioner, by virtue of an Order in Council (o) 
authorising him to make ordinances and providing for a High 
Court, with an appeal to the Supreme Court of Hong Kong, and 
for district magistrates’ courts. 


Part II, — Colonial Government. 

Sect. 1. — The Executive, 

Sub-Seot. 1 . — The Governor, 

900. The administration of the government of a colony is 
intrusted either to a Governor-General, or Governor-in-chief, or 
to a Governor, or to a Lieutenant-Governor or Administrator. 
Governors-in-chief are Governors whose commission comprises 
several distinct colonies. Such Govornments-in-chief are — 

(1) The Commonwealth of Australia, which includes the States of 
Now South Wales, Victoria, South Australia, Queensland, Tasmania, 
and Western Australia. 

(2) The Dominion of Canada, which includes the Provinces of 
Ontario, Quebec, Nova Scotia, New Brunswick, Manitoba, British 
Columbia, Prince Fjdward Island, Alberta, Saskatchewan, and the 
North-West Territories ; 

(3) Jamaica, to which Turk’s Islands are attached ; 

(4) The Windward Islands, composed of Grenada, St. Vincent, 
and St. Lucia; 

(5) The Leeward Islands, comprising Antigua, St. Chri3t(;pher’s 


the Foreign Jurisdiction Acts, 1843 — 1875, repealed and^ replaced by the Fqioign 
Jurkdiction Act, 1890 (53 & 54 Viet. o. 37). 

i t) By Pacific Order in Oouncil, March 15, 1893. 

k) By the New Hebrides Order in Oouncil, November 16, 1907, art. 9. 

1) Convention of November 14, 1899. 

m) Convention of October 20, 1906. 

n) See Convention signed at Pekin, July 1, 1898. 

o) Dated July 24, 1901. 
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Sect. 1. (gr St. Kilt’s) and Nevis, Dominica, Montserrat, and the Virgin 
The Islands. 

Executive. Each of the Windward Islands retains its own institutions. 
They have neither legislature, laws, revenue, or tariff in common. 
They have, however, a common court of appeal, and are united for 
sundry other purposes, such as the maintenance of a lunatic asylum 
and, to a certain extent, the imprisonment of convicted criminals. 
They also have a common system of audit. 

The Leeward Islands have one executive and one Legislative Council 
and one judicial establishment for the whole group, each member of 
which, except the last, has a local Legislative Council, which possesses 
concurrent legislative powers witli the General Legislative Council 
on certain snbjocts, but subject to repeal or alteration by the latter. 
The local councils elect mombers from among their own numbers to 
sit on the General Council. 

The Governor-in- Chief when present administers the government 
of every colony comprised in his command. When he is not present 
the government of the colony is administered by a governor (p), a 
lieutenant-governor (7) or an administrator (r). 

AppoiTitinont 901. The expression “Governor” means, as to Canada, the 
of Qoveruor. Govomor-Geneial, as to other British possessions, tho oflicer 
administering tho government («), and as .0 tho Commonwealth of 
Australia it will no doubt be taken to mean the Governor-General. 

Governors are appointed under the sign manual or signet during 
ITis Majesty’s pleasure. There aro really three instruments to 
constitute tho olVice of Governor; (1) Letters Patent under the 
Great S(-al of the United Kingdom, which, it may be remarked, 
assume that the duties of Governor are already known and under- 
stood ; (2) Instructions under the sign manual or signet ; (3) the 
Commission appointing the oflicer to act according to the two 
previous instruments. The Governor also receives further instriic- 
tions from the Socrefary of State as the mouthpiece of the 
Crown (0. As a rule Governors do not remain in oHice in any one 
colony more than six years from the assumption of their 
duties (u). Tlie appointments of provincial governot H in Can.ida are 
made by tho Governor-General in Council by an instrument under 
tho groat seal of Canada, which act is, within tho meaning of the 
statute (a), tho act of the Crown (b). On a Governor’s death, absence, 
or incapability otherwise arising, the government devolves on the 
person designated in the charter of government or the letters 
j)atent constituting the office of Governor (c). It is not necessary 
for a Governor to be reappointed on a demise of the Crown (d)- 

(p) lH'.g.f in Australia. 

i g) JE.g., in Canada, 
r) K.g.y in tho West In ‘lies. 

e) Iiiten>retation Act, 1S89 (52 & 63 Viet. c. 6^, s. 18 (6). 
t) Soe Keith’s llosponsible Government in tho Dominions, 28. 
u) Colonial Kegulatiou.s, Colonial Olfice Jjist, chop. 2, s. 8, r. 103. 
rt) British North Amerioa Act, 1867 (30 & 31 Viet. c. 31. 

(A) Mariti)ne Bank of Canada ILiquidatora) v. New Brunswick Receiver- 
General), [1892] A. a 437, 443, P.C. 

(c) Colon ial Regulations, Oolonkd Oihee List, chap. 1, s. 2, r. 3. 

(eO Demise of the Crown Act, 1901 (1 Edw. 7, c. 6). 
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902. The Governor of a colony holds but a limited authority 
from the Crown (e). He cannot be regarded as a viceroy, nor can it 
be assumed that he possesses general sovereign power. Hia authority 
is derived from his commission and confined to the powers thereby 
expressly or impliedly intrusted to him(/'). Where a territory 
annexed to a colony was subjected by a colonial Act to such laws, 
statutes, and ordinances as had already been therein proclaimed, 
and to such as, after the annexation, the Governor should from time 
to time by proclamation declare to be in force therein, it was held 
tlAt the authority thus given to the Governor merely empowered 
liiin to transplant thither, and enact, laws already existing and 
operative in other parts of the colony ((/). A Governor can legally 
take a benefit under a statute of the colony, e.g., an Act of 
indemnity, though ho is himself a necessary party to it, as in fact 
lie is to all legislation in tlie colony (/t). But he cannot bo thus 
protected from prosecution in England on a criminal charge, such 
prosecutions being brought under Imperial laws which colonial 
legislation cannot affect (i). And the Governor is entitled to the 
bounties payable by statute (;) for the seizure of slaves, even though 
he is not the acting Governor and was absent from tho colony 
at the time the seizure was made, inasmuch as it is ho who is 
responsible for the institution of a good system whereby the trade in 
slaves may be effectually suppressed (A). The Governor of a colony 
has no power to imprison a churchwarden for not delivering up his 
books of accounts to his successor in office (f). And a grant.of land 
by a Governor, founded upon the report of a commission, issued 
in pursuance of an ordinance of the colony, but inconsistent there- 
with, is void(m). 

903. Tlio Governor may on no account absent himself from the 
colony without His ISFajesty’s permipsion (n). Governors and thoir 
families are ju'ohibited during tlieir service in the colony from 
receiving presents, other than the ordinary gifts of personal friends, 
from the inhabitants of the colony or any class of them, or from 
kings, chiefs, or other members of the native population in or 
neighbouring to the colony, unless by special permission of the 
Secretary of Stale upon a Governor’s final departure from the 
service of tho colony, nor may they give such presents. When 
such presents cannot be rofiLsed without giving offfjnce, they are 
to be delivered up to tlie Government. Governors may not, 

(«) Cameron v, l\yte 3 Tviia])p, 332, 343. 

(/) Mvegrave v. Fulido ^1879), o i\])p. Cas. 102, 111, P .0. 

m Sprigg v. S^tgrauj [1897] A. 0. 238, P.C. 

(/t) Phillips V. Ff/re (1870), L. II. 6 Q. B. 1, Ex. Ch. 

(i) rioo p. 532, past 

If) Slave Tisulo Act. 1824 (5 Qoo. 4, c. 113), s. 26; Slave Bounties Act, 1830 
(11 Geo. 4 & 1 Will. 4, c. 6d), a. I, both repealed by Slave Trade Act, 1873 
(36 & 37 Vicl. c. 88). 

(/c) lie Bouvtiea Faynhle in Respect of the Seizure of Certain Slaves at Sitnra 

Leone (1*^63), Brown. & Lush. 148. 

{1) Basham v. Lumley (1828), 3 0. & P. 489, 

(w») Jt, V. Clarke (1851), 7 Moo. P. 0. C. 77. But as to tho procedure in the 
case by scire facias, see R. v. Hughes (1866), L. U. 1 P. 0. 81. 

(n) Colonial Begulutions, Colonial Office List, ohup. 1, s. 2, r. 13. And see 
Colonial Officers (Leave of Absence) Act, 1894 (57 & 58 Yict. c. 17), s. 1. 
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'without special permission, forward articles for presentation to His 
Majesty (o). 

904. The powers of a Governor or of an officer administering the 
government of a protectorate are conferred by, and his duties 
for the most part defined in, His Majesty’s commission and the 
instructions furnished to him. In general he is empowered (p)— 

(1) To pardon or respite criminals, convicted in the courts of his 
colony ((7), or, after consulting with the commanding oflicer of the 
forces, to pardon or respite persons imprisoned in the colony und^r 
the sentence of a court-martial. (2) To remit fines, penalties, or 
forfeitures accruing to His Majesty. (8) To issue warrants for the 
expenditure of money for the public service. (4) To grant licences 
for marriages, letters of administration, and probate of wills, unless 
other provision is made by the law of the colony (/•). (6) In many 
cases to present to benefices of the Church of England in the 
colony. (6) To issue writs m Ilis Alajesty’s name, for the election 
of representative assemblies and councils, to convoke and prorogue 
legislative bodies, and to dissolve those liable to dissolution. (7) To 
ai>point to offices within tho colony cither absolutely, or temporarily 
and provisionallj’’, subject to reference to Ilis Majesty’s Govern- 
ment. (8) In colonies possessing respons ible government, to 
suspend or dismiss, on the advice of his council, public servants 
holding office during pleasure; in other colonies to sus^iend such 
officers according to regulations, and to dismiss them in certain 
cases. (9) To administer the appointed oaths to all persons, 
particularly the oath of allegiance (.9). (10) To grant or withhold 
his assent to Bills passed by the legislature; to reserve certain 
Bills for the royal assent, or assent to them only with a clause 
suspending their operation till confirmed by the Crown (^). 

(11) In colonies not ha'ving representative avssemblies, to initiate 
laws as a rule, and in many colonies having such assemblies, to 
initiate all measures for the appropriation of public money. 

(12) To repel aggression and suppress piracy to the best of his 
ability, and to direct his attention at all times to the state of the 
militia and volunteers in the colony. 

905. In the following cases statutory authority is given to a 
Governor, namely ; — 

(1) He may recommend felons or other offenders who have 
been transported to any place within his government to His 
Majesty for absolute or conditional pardons, and on the signification 
of Ilis Majesty’s approval may.grant such pardons (a), which need 
not except any place from their operation (6). 

(0) Colonial Hogulations, Colonial Office List, chap. 2, s. 5, rr. 46, 47, 48. 

Ip) Ibid., chap. 1, s. a, r. 13. 

(3) Including persons impiisoned for contempt of Court {He Special Be/erence 
fr^dhe Bahama Islands, [1893] A. 0. 138, P. 0.). 
x {r) Letters of administration and ])robate of 'wuls now usually issue from tho 
Supreme Court of the colony. 

(«) Seo Promissory Oaths Act, 1868 (31 & 32 Viet. c. 72), s. 2. 

(t) See pp. 642, 643, poet. 

(а) Transportation Act, 1843 (6 & 7 Yiot. c. 7), s. 2. 

(б) Barnett v. Blake (1862), 2 Drew. & Sm. 117, 127. 
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(2) In the case of grants of certificates of readmission to British 
nationality to statutory aliens in a British possession, the powers 
of a Secretary of State in the United Kingdom may be exercised 
by the Governor (c). 

(3) The requisition for the surrender of a fugitive criminal in, or 
suspected of being in, a British uossession may be made to the 
Governor by any person recognised by him as consul-general, consul, 
vice-consul or consular officer, or governor of any colony or depen- 
dency of the State on behalf of which the requisition is made (d). 
The Governor has all the authority and powers of a police magis- 
trate and a Secretary of State in the United Kingdom, acting 
together or separately, in relation to the surrender of fugitive 
criminals (e), 

(4) There are vested in Governors, lieutenant-governors, and 
administrators the powers and authorities of the Commissioners of 
Customs in relation to British possessions (/). 

(6) His Majesty is empowered to vest in the Governor by Order 
in Council the fortifications, works, buildings, or lands in any colony 
held for the defence of the colony, and any store, yard, magazine, 
building, or other property in any British possession held in trust 
for naval purposes (\\hether vested in Ilis Majesty or in the 
Admiralty, or in any ofliccr), and the care and disposal of themO/). 

(6) The Governor must give leave for, and certify the expediency 
of, the prosecution in any of His Majesty’s possessions, out of the 
United Kingdom, of persons not subjects of Ilis Majesty for offences 
on the open sea within the territorial waters of His Majesty’s 
dominions, although such ofiences were committed on board, or by 
means of, a foreign ship (/i). 

(7) The Governor may authorise persons to act in a colony as 

justices of the peace for attesting soldiers (t). He may, in the 
absence of a superior (military) authority, competent to confirm 
them, confirm the finding and sentence of any court-martial held 
in the colony (.;) He must approve the sentcuce of death passed 
in the colony by a court-martial, unless parsed in respect of an 
offence committed on active service (Ic), as sentence of penal 

servitude, passed by a court-martial in the colony, for a civil 
offence (f). He may arrange witl^ a Secretary of State for the 

Natiu-alization Act, 1870 (33 & 34 VlCt, c. 14), s. 8. 

(d) Kxtraclition Act, 1870'^(33 & 34 Viet. c. 52), a. 17 (1); Extradition Act, 
1873 (36 & 37 Viet. o. 60), s. 7. 

(e) Extradition Act, 1870 (33 & 34 Viet, c, 52), b. 17 (2). 

(/) Onstoms Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 149. 

(ff) Colonial Fortifications Act, 1877 (40 & 41 Viet. c. 23), s. 1 ; Naval Estab- 
lishments in British Possessions Act, 1909 (9 Edw. 7, c. 18), s. '1 (1). 

“ Governor” includes lieutenant-governor, administrator, or any othor jxuson 
defin^ by the Order to be Governor (Colonial Fortifications Act, 1877 (40 & 41 
Viot. o. 23). B. 3). Vesting Orders^ in Council havo be6n made in the cases of 
^uritius ( June 26, 1879), Tasmanm (March 18, 1880), Queensland (Match 2, 
1881), WoBtem Australia (July 16, 1881), Cape of Good Hope (May 3, 1882). 
and Canada (August 18, 1882). 

(A) Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. o. 73), ss. 2, 3. 

(i) Army Act, 1881 (44 Viet. o. 58), ■, 94* 

U) Hid., 8. 64 (4). 
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reception in the prison of the colony of military prisoners (m). 
He may declare the forces in the colony to be subject to the Army 
Act, as if on active service, for not more than three months, on the 
ground of the imminence of active service, or the recent existence 
of active service (»), and may renew such declaration for another 
three months (o). He must objjain the telegraphic consent of a 
Secretary of State before making this declaration, if possible, 
otherwise he must report the same as soon as possible to the 
Secretary of State (p). 

(8) The Governor of a British possession may indorse a warrcfiat, 
issued ill any other part of His Majesty’s dominions, for the appre- 
hension of a fugitive from that part (q). He may by warrant order 
the return of a fugitive, committed to prison, to that part of His 
Majesty’s dominions whence he is a fugitive, on the expiration of 
fifteen days from liis committal, or after the decision of a superior 
court on a writ of habeas corpus issued by it, there to be dealt with 
in due course of law (r), 

(9) The Governor is ex officio vice-admiral in a British possession 
when there is not a formally ap])ointed vice-admiral (s). He may 
fill a vacancy in the office of judge, registrar, marshal, or other 
officer of the vice-admiralty court until an appointment to the office 
is made by the Admiralty (/). 

(10) In every British possession the Governor occupies the place 
of the Commissioners of Customs in all matters relating to the 
registry of a snip, or of any interest in a ship, registered in the 
possession, and can approve a port within the possession for the 
registry of ships (a). He may, with tlie approval of a Secretary of 
State, make regulations for granting certificates of registry, tennin- 
able in six months, or any longer period, to ships not exceeding 
sixty tons burden (b). 

(11) The Governors of British possessions provide for the 
maintenance and passage home of — (a) any seaman or apprentice 
to the sea, whether His Majesty’s subject or not, in distress through 
being discharged, leflL ^hind, or ship-wrecked, from any British 
ship or any of His Ki^^ty’s ships ; (b) any seaman or apprentice 
to the sea, being His Majesty’s subject, engaged in a foreign ship 
and in distress. Such seaman or apprentice must be put on board 
a British ship, in want of men, bound to the United Kingdom, 
or the British possession to which he belongs, or if none such be 
available, on board any ship, Biitish or foreign, bound as 
aforesaid (c). 

(12) Governors may — (a) appoint medical inspectors of seamen, 

(m) Army Act, 1881 (14 & 45 Viet. o. 58), s. 131 (1). 

I ,) Ibid., B. 189 (2). 

) Ibid., 8. 189 (3). • 

>) Ibid., 8. 189 (4). 

) Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 69), s. 3. 

) Ibid., 8. 6. 

) Colonial Courts of Admiralty Act, 1890 (53 & 54 Viet o. 27), s. 10. 

I Ibid., 8. 9 (2) (b). 

) Merchant Shipping Act, 1804 (57 & 58 Viet. o. 60), e. 80. 

•) Ibid., 8. 90. 
j Ibid., 8. 101 (1), (2). 
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charge foes for their examinations, and determine their remunera- 
tion, and (b) make regulations, subject to the laws of the 
possession, as to the siipply within the possession of anti-scorbutics 
for the use of ships (d). 

They may also, by proclamation to take effect from its issue 
within and without the possession, (a) determine what for the 
purposes of Part III. of the Merchant Shipping Act, 1894, is to be 
deemed the length of voyage of any ship carrying steerage pas- 
s^gers from any port in the possession to any other port : (b) fix 
dietary scales for the steerage passengers during the voyage ; and 
(c) declare what medical stores are necessary for the treatment of 
passengers on the voyage (e). 

They may also autliorise surveys of emigrant ships, sailing 
from the possession, as required in the case of emigrant ships sailing 
from the British Islands, and may appoint medical practitioners on . 
board emigrant shii)s proceeding on colonial voyages (/). 

The Governor of eacli of the Australian Slates, and of the 
Dominion of New Zealand, and of any State hereafter to be estab- 
lished in Australia, may make rules for determining the number of 
steerage pMssongers to be carried in any emigrant ship between the 
States and the Dominion, and for detorminiiig on what deck, and 
subject to what reservations and conditions, they may be carried (<;). 

The Governor of any British possession may declare by proclama- 
tion, to take effect from the date of its issue, or any other day named 
therein, without as well as within the possession, that ships, to pass 
within the Tropics from any port in tho possession, may convey 
Asiatic or African steerage passengers, at tho rate of one for every 
twelve superficial feet of the passenger deck (/t). 

906 . A Governor is responsible for acts of a private character 
committed by him in his colony, and may be sued for them both 
in the colonial courts (i) and in England (/c). But apparently he 
cannot be held liable, in any court, for acts within the limits of his 
commission done under the authority of the Crown (Z). 

He cannot bo compelled to produce, on an application for discovery, 
for the purposes of the trial of an action {in), official documents 
acquired and held by him in his capacity of Governor, and subject to 
tho directions of His Majesty’s Secretary of State for the Colonies. 
Amongst such documents are copies of despatches, reports, and other 
communications between himself as Governor and His Majesty’s 
Secretary of State, or between himself as Governor and tho 
Iloyal Commissioner appointed by His Majesty to inquire into the 

(d) Merchant Shipping Act, 1894 (67 & 63 Viet. o. 60), b. 205. 

(6) Ibid., B. 3(ir) (1), (2). 

(f) Ibid., B. 36H (3), (4). 

(q) Ibid., s. 367 (1); Commonwealth of Australia Constitution Act (63 A 
64 Vift. c. 12), B. 6. 

(A) Merchant Shipping Act, 1894 (57 A 68 Tict. c. 60), s. 367 (2), (3). 

(i) Hill V. Bigge (1841), 3 Moo. P. 0. C. 465. 

{k) Moityn v. Fdbrigas (1775), 1 Oowp. 161, and see 1 Smith, L. 11th ed., 
691 ; Glynn v. Houston (1841), 2 Man. A G. 337. 

(Z) See Musgrave v. Pulido (1879), 5 App. Cas. 102, 107, 111, P. 0. 

(m) Nor apparently at the trial itself. 
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affairs of the colony, or between the Boyal Commissioner and 
the Secretary of State (n); and official communications between 
the Governor and his subordinate officers, civil or military, cannot 
be called for in actions against the Governor (o). 

907. Any Governor charge^ with oppressing any of His 
Majesty’s subjects, or committing any other crime or offence within 
his command, may be tried before any competent court in 
England (p). And any Governor (or any other official or ex-official) 
charged with committing a breach of official trust anywhere witliin 
or without His Majesty’s dominions may be brought to trial either 
before any competent British court in the place where the offence 
is alleged to have been committed, or in England before the High 
Court or the Central Criminal Court {q). 

908. Governors and deputy-governors of colonies cannot be 
elected to, or sit or vote in, the House of Commons (r). Upon 
retirement Governors are entitled to pensions (s). 

(n) Hennesay v. Wrighi (1888), 21 Q. B. D. 

ip) Wyatt V. Qora (1816), Jlolt (x. P.), 2b0 ; Coolee v. Maoewell (1817), 2 
Stark. 183. 

Ip) Stat..(1699) 11 & 12 Will. 3, c. 12; the Crin'inal Jurisdiction Act, 1802 
(42 Goo. 3 c. 86); li. v. Picton (1812), 30 State Tr. 225; 11. v. (1808), 
L. II. 3 Q. B. 487. The latter of the above-mentioned Acts does not extend 
to felonies {R. y, Shuwe (181 G), 5 M. & S. 403), and under it the trial can only 
bo held before the King’s Bench Division of the High Gourt. 

(9) See Ollioial Secrets Act, 1889 (62 & 63 Viet. c. 62), sa. 2, 6. A breach of 
oflicial trust is defined (s. 2) to he the communication of any document, sketch, 
plan, or model, or of any information obtained or controlled or acquired by 
means of holding or of having held any ollice under Ilis Majesty to any person 
against the interest of the State or the public, or tbo attempt at hucu com- 
munication. Brosecutions require the consent of the Attonioy-Goneral or 
person exercising in a court outeido the Dinted Kingdom the like functions as 
the Attorn ey-Geiieral in England {ihid., s. 7). 

S Succession to the Crown Act, 1707 (6 Ann. c. 41), s. 24. 

Governors who have attained the age of sixty years, and who either — 
(a) have administered colonial governments for periods amounting in the whole 
to eighteen years, or (h) have administered colonial governments for ten years, 
and boon employed either in such administrations or in Ilia Majesty’s porm*anent 
Civil Service for periods amounting in the whole to twenty-five years, or i'^ ) 
have administered colonial governments for fifteen years and are incapable, 
fiom infiimity likely to be permanent of bvldy or mind contracted during their 
service, of discharging public duties, ai*e entitled lo pensions at the full r.ate, 
amounting to (a) £1,000 after service as governor for four years where the 
salary is not less than £6,000 per annum, (b) £760 after similar service on a 
salary not less than £2,500, (c) £600 after similar service on a salary not less 
than £1,200^ ami (d) £250 in otdier coses (Colonial Governors (Pensions) Act, 
1865 (28 & 29 Viet. c.'113), ss. 2, 4). Governors who have attained the age of 
sixty ^^ears, and who aftor forty years of ago--(n) have administered a colonial 
government for twelve years, or (b) have administered a colonial government 
for eight years, and b^en employed in colonial administration, or in His 
Majesty’s permanent civil service, for twenty years, or (c) who have adminis- 
tered colonial governments for ten yeps and are incapable, fi-om infirmity 
likely to be permanent of body or mind, of discharging public duties, are 
entitled to pensions at the reduced rate, amounting to two-thirds of the full 
rate {ibid., ss. 3, 6). Additions may he made to the reduced rate of a fraction 
of the full rate according to age and length of service (Oolonial Governors 
fPousions) Act, 1872 (36 & 36 Yict. c. 29), s. 3). Provision is made for deduc- 
tions in the case of Governors receiving half-pay for pubUo service in His 
Majesty’s dominions (Colonial Governors (Pensions) Act, 1865 <28 & 29 Viet. 
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8ub>Sjkv. 2.^Tht JSxeetdive Oouncih 

909. The Governor is assisted in carrying on the government of 
the colony by an Executive Council. In colonies possessing 
responsible government the Governor is empowered to appoint and 
remove members of the Executive Council, the understanding being 
that councillors who have lost the confidence of the legislature will 
tender their resignation to the Governor, or discontinue the practical 
exercise of their functions on the analogy of the constitutional 
prpctice of the United Kingdom (a). In Canada the Executive 
Council is called the King’s Privy Council for Canada, comprising 
members who are in the Cabinet and members who are not ; and 
in some of tlie other Dominions the namo “cabinet ” is used to signify 
the members of the Executive Council actually holding office and 
assisting in the government; When the Executive Council assumes 
the form of a Cabinet responsible to the legislature, its members 
cease to assemble for consultation and discussion with ilio Governor 
sitting as president (b), except for purposes expressly required by 
law or to hold consultations apart from party politics (c). On all 
questions of ministerial policy the Council, like the Cabinet Council 
of the United Kingdom, daliberato in private. Their reconv 
mendations are sent to the Governor for considerntion, and discussed 
if necessary between him and the Premier, and made operative by 
being marked “ approved ” by the Governor. 

910. In Crown colonies the Executive Council consists of certain 
principal officers of the Government, with or witliout the addition 
of unofficial members. Tliese Executive Councillors are either the 
holders of offices specified in the Governor’s instructions, or persons 
appointed in pursuance either of a royal warrant or of instructions 
from the Crown signified through a Secretary of State. The 
Governor may in cases of vacancies make provisional appointments 
subject to the confirmation of the Crowm. Executive Councillors 
can be dismissed only by the Grown, but in case of urgency may he 
suspended by the Governor, who must, however, at once report 

0 , 113), s.. 7). lu the case of a Gtoyornor not entitled to a pension as such hein^ 
employed in His Majesty’s porinanent Civil yu-vice, the years of liis servieo as 
Governor shall bo reckoned for the computation of his snporannuation allowance 
(under tho Supoiannuation Act, 1859 (‘22 Viet. c. 2(^ ) as though passed in the 
Civil Service, and the allowance will be computed at the rate of salary nn<l 
emoluments last receivf'd in that service (Colonial Governors (Peneifms) Art, 
1865 (28 & 29 Viet. c. 113), s. 10; Pensions (Colonial Service) Act, 1S87 (50 & 
61 Viet. c. 13), s. 4). But no pension may amount, together with a Civil Set vice 
pension of the State or a colony, to more than £1,000, or two-thirds of the Civil 
Service salary and emoluments, whichever is the greater (Pensions (Colonial 
Service) Act, 1887 (60 & 61 Viet. c. 13), s, 3). Officers transferred from His 
Majesty’s Civil Service to g^overnorshijis of colonics may be granted superannua- 
tion allowances on the expiration of the term of such offices without a renowal 
of public employment, hut they are liable, whilo under sixty, to service under 
the Crown (Superannuation Act, 1859 (22 Viet, c. 26), s. 12). Tho Pension 
Acts apply to the High Commissioner of Cyprus as if Oypnis was a British 
colony (Pensions f Colonial Service) Act, IBS'? (50 & 51 Viet. c. 13), e. 6). 

(a) See Colonial Regulations, Colonial Office List, chap. 1, s. 3, r. 22. 

(5) Except, apparently, in Newfoundland. 

(r) Todd, Parliamentary Government in tho British Colonies, 8nd ed., 47 
tt teq* 


Sbot. 1. 
The 

Executive. 

In self- 

governing 

colonies. 


In Crown 
colonies. 



584 

Sect. 1. 
The 

Execative. 


Relations lo 
Civil Service 


Dependencies, Colonies, and British Possessions. 

fully to tlie Secretary of State the groiindfl of his action (d). 
In Barbados an Executive Committee of the members of the two 
Houses of the legislature sits with the members of the Colonial 
Executive to initiate money votes, prepare the estimates, and intro- 
duce Government business. In the Bahamas and in Bermuda the 
members of the colonial legislature are added to the ordinary 
members of the Executive Council. These arrangements are 
made with a view to reconcile the natural opposition of the 
executive and legislative powers in colonies which still remain 
under representative, as distinguished from complete responsible, 
government (e). 

911. The Executive Council together with the Chief Justice of the 
colony administer the oaths of office to the Governor on his arrival 
in tho colony, and to the officer administering the colony during his 
absence, and the members themselves each take the oaths of office 
on their appointment. The Governor and Council have power by 
statute (/) to remove persons holding offices granted or grantable 
by patent for absence without renaonal)le cause, neglect of duty, or 
misbehaviour in tbeir ofiice, including judicial officers {g). In the 
absence of special contract, Crown serwmts in the colonies hold 
their offices during pleasure only, the regulations in the Colonial 
Office List not amounting to a contract between them and the 
Crown, but being alterable without their consent (h). In New 
South Wales an Act was passed (i) restricting the power of the 
Crown to dismiss summarily at pleasure, though it did not take 
away the Crown’s riglit to abolish a cjvil office, and without com- 
pensation, unless the bolder was entitled to a suporamiuation allow^- 
ance under it (/c). The restriction was repealed by a subsequent 
Act(/), the operation of which, however, was not allowed to be 
retrospective (w). An agent of the Crown is not personally liable on 
any contract entered into by him on belialf of the Crown, and 
cannot be made so by any doctrine of implied warranty that the 
contract will run its full length (n). And a contract for military 
service by a colonial Government is made on behalf of the Crown. 
Hence payments by the Crown through the Imperial Government 
are part payments under the contract which enure to the benefit of 
tho colonial Government (o). 

No persons employed in the public service of any colony, except 


(d) See dolonial Regulations, ^Colonial Office List, chap. 1, s. 3, r. 23. 

(c) Soe Keith, Bosponsible Govenimont in the Dominions, 6. 

(/J Colonial I^eave of Absence Act, 1782 (22 Goo. 3, c. 75), s. 2. 

(g) Wxllii V. Gipps {Sir G.) (1846), 6 Moo. P. C. 0. 379; Montagu v. Van 
Diemen'a Land {Lieutenfint-Oovernar) (1849), 6 Moo. P. 0. 0. 489. 

(//) Re New South Wales {Govemor-GmeraJ), Ex parte Rohertson (1858), 11 
Moo. P. 0. 0. 288 ; Shenton v. Smith, [1895] A. 0. 229, P. 0. ; Dunn v. R., [1896] 
IQ. B. 116,0. A. 

(f) Civil Service Act, 1884 (48 Viet., No. 24). 

(*) Tomg V. Waller, [1898] A. 0. 661, P. 0. 

(Z) Public Service Act, 1895 (59 Viet., No. 525). 

(w) Young v. Adams, [1898] A. 0. 469, P. 0. 

(n) Dunn v. Macdonald, [1897] 1 Q. B. 555, 0. A. 

(o) Wtlhams v. fliciiwrZA, [1905] A. 0. 651, P. 0. 
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those specified below, may be absent from the colony except in 
accordance with rules framed by the Secretary of State (p). 

Sect, 2. — The Legislature. 

Sul-Seot. 1.— Pow«r« and Privileges of Colonial Leghlaitires. 

• 

912. A colonial legislature is the authority, other than the 
Imperial Parliament or His Majesty in Council, competent to 
make laws for a British possession (q). It is a legislature 
restricted in the area of its powers, but within that area 
unrestricted. When an Act of Parliamont enacts that there shall 
be a legislature for a colony, and that its Legislative Assembly 
shall have exclusive authority to make laws for the colony, it 
confers power not in any sense to be exercised by delegation from, 
or as agent of, the Imperial Parliament, but authority as plenary 
and as ample, within the limits prescribed, as the Imperial 
Parliament, in the plenitude of its pow'er, possessed and could 
bestow. Within these limits the local legislature is supreme, and 
has the same authority as the Imperial Parliament (r). This 
principle applies to the legislatures of the Provinces of Canada 
equally with the Dominion Parliament (s). Accordingly a con- 
firmed Act of a local legislature lawfully constituted, whether in 
a settled or a conquered colony, has, as to matters within its com- 
petence and withiii the limits of its jurisdiction, the operation and 
force of sovereign legislation, though subject to be controlled by 
Imperial legislation (t). 

913. The expression “ legislative assembly ” in a colonial 
Act (u) means, in the ordinary use of the term, the assembly created 
by the constitution, which though liable to be dissolved, or to expire 
by effluxion of time, is an essential part of the constitution of the 
colony, and must be regarded as a permanent body (a). 

914. A colonial legislature, empowered to make laws not repug- 
nant to the law's of England, for the peace, order, and good 
government of the colony (6), can subject to its judicial tribunals 
persons who neither by tliomselves nor by their agents are present in 
the colony ; and may authorise the courts of the colony to decide 
whether they will or will not proceed, in the absence of the 


(p) Colonial Officers (Leave of Absence) Act, 1894 (67 & 68 Viet. c. 17), s. 1. 

rhe exceptions are — Dominion of Canada, Newfoundland, Cape, Natal, Now 
South V^lfis, Victoria, Queensland, Tasmania, South Austraha, 'VJfestem 
Australia, New Zealand, and any others named in any Order in Council extending 
the Act. The Commonwealth of Australia and the Transvaal wore added to the 
list by Order in Council of February 11, 1907. • 

(q) Inteipretation Act, 1889 (b2 & 63 Vict. c. 63), s. 18 (7). 

(r) See Powell v. Jpollo Candle Co. (1885), 10 App. Cas. 282, 290, P.O. 

(s) See Hodge v. E. (1883), 9 App. Cas. 117, P. 0. 

«) Phillips T. Eyre (1870), L. B. 6 Q. B. 1, Ex. Oh., per Willes, J., at p. 20. 

(m) E.g., for making allowances to parliamentary representatives. 

(oj See A.-Q. for New South Wales v. Eennie, [1896] A. 0. 376, P. 0. 

(6) E.g.f New Zealand, by New Zealand Constitution Act, 1862 (16 & 16 
Viot. 0 . 72). 
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defendant, in any case of contracts made or to be performed in the 
colony (c). 

915. Any colonial law(d) which is repugnant to any Act of Parlia- 
ment extending to the colony to which such law relates, or which is 
repugnant to any order or regulation made under the powers of, and 
having the force of, such Act in the colony, is void to the extent of such 
repugnancy (e). The repugnancy, however, must be to the provisions 
of some Act of Parliament applicable to the colony, by express words 
or necessary intendment (/). Hence the validity of colonial Iqwb 
is subject to examination by the colonial courts, and by the Judicial 
Committee of the Privy Council (</). And the obvious meaning and 
purpose of the Colonial Laws Validity Act are to preserve the right 
of the Imperial Legislature to legislate for a colony, although a local 
legislature has been given, and to make it impossible, when an 
Imperial statute has been passed expressly for the purpose of 
governing that colony, fo'* the colonial legislature to enact anything 
repugnant to the express law applied to that colony by the Imperial 
Legislature itself (h). 


Seif-protec- 916. Without express grant, a colonial legislature possesses no 
Loa. power to prote(jt itself against obstruction, interruption, or disturb- 

ance of the proceedings by misconduct of a:iy of the members in the 
course of those proceedings, except such as are necessary to the 
existence of such a body and the proper exercise of the functions 
which it is intended to execute. Whatever in a reasonable sense 


is necessary for those purposes is impliedly granted, whenever 
any such legislative body is established by competent authority. 
For these purposes protective and self-defensivo powers only, and 
not punitive, are necessary (?). Therefore Legislative Assemblies 
in the British colonies have, in the absence of express grant, no 
power to adjudicate upon, or punish for, contempts committed 
either in their presence (k) or beyond their presence (1). 

Adoption of Powers, however, to adopt as their own the privileges, powers, 
priTiiegcsetc. and immunities of the House of Commons of the United Kingdom 
CommoM^of expressly granted to the Dominion fm) and to the 

United Provinces (n)of Canada ; to the Commonwealth of Australia (o), and 

Kingdom, 

(c) Aslihury y. EUh, [1893] A. 0. 339, P, 0. See also Woodruff y. A.-G./or 
Ontario, [1908] A. 0. 608, P. 0. 

d) Includin'' laws made for the colony by His Majesty in Council. 

I e) Ooloninl I^aws Validity Act, 1865 (28 & 29 Viet. c. 63), s. 2. 

{/) lbid.,5.U 

( 9 )'Soo, e,g., L’ Union St. Jacques de Montreal v. BSlisle (1874), L. R. 6 P. C. 
31 ; Dobxe v. Temporalities Board(lBB2), 7 App. Caa 136, P. 0. ; d o/ Ontario v. 
A.-O. the Dominion of Canada, [1894] A. 0. 189, P. 0. ; A.-G. for Ontario y. 
Hamilton Street /tail., [1903] A. 0. 624, P. 0. 

(/*) lie R. V. Marais, Ex parte ilfarata, [1902] A. 0. 61, 64, P. 0. 

(*) Barton y. Taylor Ci88(>), 11 App. Cas. 197, 203, P. 0. Compare Kielleyy, 
Carson (1842), 4 Moo. P. 0. C. 03, 88. 

(*) Doyle y. Falconer (1866), L. B. 1 P. 0. 328. 

(/) Fenton v. Hampton (1868), 1 1 Moo. P. 0. 0. 347 

(m) Parliament ot Canada Act, 1876 (38 & 39 Viet. o. 38), 8. 1. See Bevised 
Statutes of Canada, 49 Viet. o. 11, 

(n) British North America Act, 1867 (30 & 31 Viet. o. 3), 8 . 92. See 
Fielding y. Thomas, [1896] A. 0. 600, 610, P. 0. 

(o) Commonwealth of Australia Constitution Act (63 & 64 Yict. o. 12), art. 40. 
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to Victoria {p), Western Australia (g), and South Australia (r); to 
the Transvaal («), the Orange Eiver Colony (0, and Natal (a) ; and 
indeed to every colony \ 7 h 0 se legislature comprises a legislative 
body of which one half is elected by the inhabitants of the colony (6). 
A standing order of the Legislative Assembly of New South Wales, 
empowering the House to suspesd from its service a member 
charged with an offence until verdict or further order, is within the 
power conferred by the Constitution Act, 1902 (c) to prepare and 
adopt standing rules and orders regulating the orderly conduct of 
thS Assembly, the House being the sole judge of the occasion 
requiring its enforcement, and a court of law being incompetent to 
question its validity so long as it relates to orderly conduct in the 
House (d). But a standing order of a Legislative Assembly adopting 
the rules, forms, and usages of the Imperial Parliament naturally 
signifies only those then existing, and cannot be taken to adopt by 
anticipation all future changes in the procedure or practice of the 
House of Commons (e). 

917 . After a colony or settlement has received legislative insti- 
tutions the Crown stands, subject to the special provisions of auy 
Act of Parliament, in the same relation to it as it does to the 
United Kingdom (/). 

This principle is well illustrated by the position occupied by the 
Church of England in the colonies. In a Grown colony properly so 
called, or in cases where the letters patent are issued in pursuance 
of an Act of Parliament, a bishopric may be constituted and 
ecclesiastical jurisdiction conferred by the sole authority of the 
Crown. But after the establishment of an independent legislature 
in a colony there is no power in the Crown, solely by virtue of its 
prerogative, to establish there a metropolitan see and province, or 
to create any ecclesiastical corporation, w’hose status, rights, and 
authority the colony can be required to recognise, any more than 
there is in the United Kingdom. As in the United Kingdom a 
bishopric may bo constituted with ecclesiastical jurisdiction under 
the authority of an Act of Parliament (g)y so in a colony having an 
independent legislature the legal status and authority of a bishop 


(р) Victoria Constitution Act, 1855 (18 & 19 Viet. c. 65), schedule, art. 35. 
See Dill V. Murphy (1864), 1 Moo. P. C, C. (w, 8.) 487 ; Legislative Assembly of 
Yiciwia {Speaker) v. Qlass (1871), L. K. 3 P. 0. 560. 

(g) Western Australia Constitution Act, 1890 (53 & 64 Viet. o. 26), schedule, 
art. 36. 

(r) Constitution Act (No. 2 of 1853-6), s. 35. 

(«) Transvaal Constitution Letters Patent, 1906, art. zxxiii. 

(<) Orange River Colony Constitution Letters Patent, 1907, art. xxxv.* The 
colony is now the Orange Free State, see p. 513, ante. 

(a) Constitution Act, 1893 (No. 14 of 1893), s. 42, anc^ Privileges of Parlia- 
ment Act, 1893 (No. 27 of 1895). 

(5) Colonial Diws Validity Act, 1865 (28 & 29 Viet. c. 63), is. 1, 5. See Field, 
ing V. Thomas, [1896] A. C. 600, P. C., at p. 610. 

(с) Constitution Act, 1902 (No. 32 of 1902), s. 15. 

Id) Harnett v. Crick [1908], A. C. 470, P. 0. 

(e) Barton v. Taylor (1886), 11 App. Cas. 197, 202, P. 0. 

(/) Re Natal {Bishop} (1864), 3 Moo. P. 0. 0. (n. s.) 116, 148. 

(p) B.g. by Ecclesiastical Commissioners Aot, 1847 (10 & 11 Viot. o. 108) ; 
Bishoprics Aot, 1878 (41 & 42 Viet. o. 68). 
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SkOT. 2. 

The 

Legislature. 

Not part 
of the 

oonBtittttion. 


Kssentlal 
conditions of 
colonial 
branch of 
Church of 
England. 


may be confirmed and established by an Act of the colonial 
legislature duly assented to by the Crown (h). 

The Church of England in the colonics is not part of the con- 
stitution in any colonial settlement ; it is in the same position as 
any other religious body, and, save in so far as it may be estab- 
lished by law, its authorities and officers cannot claim to be recog- 
nised by the law of the colony, otherwise than as the members of 
a voluntary association (i). No ecclesiastical tribunal is required 
in any colony or settlement where there is no established Church ; 
the ecclesiastical law of England cannot, therefore, in a settled 
colony in which the Church of England is not established be treated 
as a part of the law which settlers carry with them from the mother 
country (A;). 

Persons who found a Church in any colony having an established 
legislature, and call themselves members of the Church of England, 
will bo presumed to be members of that Church ; they will be bound 
by its doctrines, rules, ordinances, and discipline, and obedience 
to them will be enforced by the civil tribunals of the colony; 
questions at issue will be tried by the civil tribunals in the same 
way as if such questions were tried in England, though in different 
tribunals. But the mere fact of a Chin:* h declaring itself to be 
in communion with the Church of England does not make it 
part of that Church, nor its members members of that Church (i), 
and a substantial identity in their standards of faith and doctrine is 
necessary to establish a connection between the Church of England 
as by law established and another Church. General expressions 
affirming in the strongest way the connection of a colonial Church 
with the Church of England, and its adherence to that Church’s 
faith and doctrine, are unavailing to prove that the former is a 
Church in connection with the Church of England, if a substantial 
element in the constitution of the colonial Church consists in the 
exclusion of a substantial element in the constitution of the 
Church of England (7/1), A synod of a Church, although it may 
meet and pass various acts and constitutions, has no power, with- 
out the consent either of the Crown or of the colonial legislature, to 
bind persons not in any way subject to its control, or to establ’sh 
courts of justice for temporal as well as for spiritual matters (n). 


(A) When a bishop was appointed in Jamaica by letters patent m 18124, the 
legal status and authority o-i the bishop were confirmed and established by an 
Act of the colonial legislature duly assented to by the Crown ; and see Be 
Natal (Biajiop) {mi), 3 Moo. P. 0. G. (n. B.) 116, 148—151. 

! i) ibid'. See, generally, title Ecclksiastioal Law. 
k),Me Natal {Ifiahop) (1864), 3 Moo. P. 0. 0. (n. 8.) 116, 162. 

0 Natal {}Jis?i(^} v. Gladstone (1866), L. R. 3 Bq. 1, 37—38. 

7^ As by ])roTidmg that in the interpretation of its standards and formularies 
the Church shall not by bound hy any decisions in questions of faith and doctrine, 
or in questions of discipline relating to faith and doctrine, other than those of 
its own ecclesiastical tnbunals, or of such other tribunals as may be accepted by 
the provincial synod as tribunals of appeal ; meaning that its tribunals shall 
not take the English decisions on the subject as authoritative. In England 
the standard is the formularies of the Church judicially interpreted; in the 
colony it is the formularies as they may be construed without that interpreta- 
tion (see Merriman v Williams (1882), 7 App. Cas. 484, P. C.). 

(n) Lmtg v. Cape Town (Bi«X/^) f 1863), 1 Moo. P. 0. 0. (Jf. 8.) 411, 464; 
compare Cope Town Bishop) v. Natal {Bitnop) (1869), L. B. 8 F. C. 1. 
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The Crown may grant letters patent creating a bishopric in Sjdct.i. 
places where it is not forbidden by Btatate» and thereby confer upon The 
the bishop powers, some of which he may legally exercise, and Legislature, 
others of which he may be unable legally to exercise. But the Appointment 
assumption to confer such excess of power does not render the of colonial 
letters patent wholly invalid, or vitiate that portion of them which bishop, 
confers powers that may be lawfully exercised. A colonial bishop 
so appointed may exercise all the duties and functions and perform 
all the acts belonging to a bishop within his diocese that he could 
if die were bishop of an English diocese; but he cannot enforce 
execution of his orders without having recourse to the civil 
tribunals for that purpose (o). 

918. The jurisdiction of colonial legislatures is confined to the Colonial 
territories of their colonies respectively. The maxim Extra tern^ legisiatitm 
torium jus dicenti impuve non paretur applies to attempts to 

enact laws relating to offences committed in other coimtries (ji). territorial. 
But the propriety or impropriety of passing an Act of Parliament 
in a colony cannot be questioned on appeal to the Sovereign in 
Council (q). 

919. Colonial legislatures are explicitly empowered by Imperial powers 

statute to make laws — conferred 

(1) Eor the admission in the courts of the colonies of the 
evidence of barbarous and uncivilised persons, destitute of the by imperial 
knowledge of God or of any religious belief (r) ; (2) For statute, 
the establishment, maintenance, and regulation of inland posts (s) ; 

(3) For the trial within the limits of British possessions of 
charges arising out of the death of persons beyond such limits from 
injuries received within such limits (a) ; (4) For the establishment, 
abolition, reconstruction, and alteration of the constitutions of courts 
of justice (b) ; (5) For validating within all parts of His Majesty’s 
dominions marriages contracted in British possessions, if both the 
parties are by English law competent to marry each other (c) ; 

(6) For imparting the privileges of naturalisation to be enjoyed 
within the limits of the particular British possessions (d) ; (7) For 
reducing any fine recovered on summary conviction under the Army 
Act (e) ; (8) For declaring any court of unlimited civil jurisdiction in a 
British possession a colonial Court of Admiralty, and providing for 
the exercise of its jurisdiction, and for conferring partial or limited 

(o) Metal (Bishop) v. Gladstone (1866), L. E. 3 Eq. 1. Since the decisions m 
Ldn^ V. Cope Town (Bishop) (1863), 1 Moo. P. 0. C. (N. 8.) 411, and in Be Natal 
(Bishop) (1864), 3 Moo. P. 0. 0. (N. 8.) 113, the Government have (J^con- 
tinued the issue of letters patent to bishops in colonies possessing an independent 
legislature. 

(p) Madeod v. A,^0, for New South WaleSf [1891] A. (J. 433, P. C., per Lord 
HALSBUttY, L.O., at p. 468. 

1 q) Tilmho v. A.-Q. of Natal, [19071 A. 0. 93, 96, 461, P.O. 
r) Colonial Evidence Act, 1848 (6 & 7 Vict. o. 22), s. 1. 
s\ Colonial Inland Post OfSce Act, 1349 (12 & 13 Yict o. 66), 8. 1. 
a) Admiralty Offences (Colonial) Aot, 18^ (23 A 24 Viot. o. 122), s. 1. 
b) Colonial Laws Validity Act, 1863 (28 & 29 Viot. c. 63), s. 3. 

(cj Colonial Mariiages Act, 1865 (28 & 29 Vict. c. 64), s. 1. 

(cA Naturalization Act, 1870 (33 & 34 Vict. o. 14), s. 16. 

(e) Army Act, 1881 (44 & 46 Viot. o. 68), 8 . 169. 
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s*cT. 9 . Admiralty jurisdiction on any inferior court (/) ; (9) For con- 

The ferring authority on any court in a British possession to conduct 

Legislature, inquiries into shipwrecks and other shipping casualties, or as 
to charges of incompetence or misconduct on the part of masters, 
mates, or engineers of ships, in certain circumstances (g) ; (10) For 
applying and adapting any of the provisions of Part II. of the 
Merchant Shipping Act, 1894, to registered British ships trading 
or being at any port in a British possession, and to the owners, 
masters, and crews thereof (A). 

Regulation Every colonial representative legislature has power to make laVs 
respecting its constitution, powers, and procedure, in accordance with 
coMtitution. tlie law of the colony (i) ; and the following colonies are expressly 
empowered to make laws altering their constitution : — New South 
Wales, South Australia, Victoria, Western Australia, Tasmania (k). 
The legislature of each of the six Australian States is also em- 
powered to regulate customs duties on goods coming from the other 
States and from New Zealand (1). 


Construction 
of colonial 
legislation. 


920. The legislation of colonies where the English common law 
prevails is governed by the same rules of construction as apply in 
England, and the decisions of English courts on similar English 
legislation are authorities for the interpretation of colonial 
legislation (m). A colonial statute should not be construed to act 
retrospectively unless the intention of the legislature to that effect is 
expressed in piain and unambiguous terms. It is obviously unjust 
to make an act, legal at the time it is done, illegal by some new law, 
or to make lawful an act which was wrongful when done, and thus 
deprive the person injured of the remedy the law originally gave 
him (71). 

Nor should a colonial statute be deemed to extinguish or take 
away a right or property without compensation unless it appear by 
express words or by plain implication that it was the intention of 
the legislature to do so ( 0 ) 

Legislation of the United Kingdom must not unnecessarily be 
held to extend to the colonies, and thereby overrule or qualify or 
add to their own legislation on the same subject (p). 


Oodiflcation. 921. In some colonies the general law has been codified ; and 
civil codes, criminal codes, codes of civil procedure, and codes of 


(/) Colonial Courts of Admiralty Act, 1890 (53 & 64 Viet. 0. 27), s, 3. But 
sudb legislation must, uilless previously ajiproved by His Majesty through a 
Secretary df State, be reservea for the signiiication o^ His Majesty’s pleasure, or 
contain a suspending clause (iitef., s. 4). 

(9) Merchant Shipping Act, 1894 (57 & 68 Viot. 0. 60), s. 478. 
h) Ibid., 8 . 264. 

(t) Colonial Laws Validity Act, 1865 (28 & 29 Viet. c. 63), s. 5. 

(jfe) See Acts referrea to at pp. 606 tt »&j. 

' (Q Australian Colonies Duties Act, 1873 (36 Viet. c. 22), s. 3. 

Im) Catterall v. Smetman (1845), 1 Hob. Eccl. 804, 318. 

\n) Young v. Adami, [1898] A. 0. 469, 476, P. C. 

(0) WetUm Countiet Jlatl. Go. y. Windsor and Anmpdio Bail. Co, (1882), 
7 App. Cas. 178, 188, P. C. ; CommUaioner of Public Worka (Cape Colony) y. 
Logan, [1903] A. 0. 356, 363, P. 0. 

Zealand Loan and Mercantile Agency Go. v. Iforrtson, [1898] A. 0. 349, 
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criminal procedure are in force, vrhile in others the law as to 
particular subjects, such as bills of exchange, has been codified (q). 
In most colonies also the statute law has been from time to time 
revised and published in the form of statutes revised (9‘)* 

Sub-Seot. 2 . — Special Feaiur^t of Colonicd LegiilaUon, 

922 . In colonies possessing representative assemblies laws pur- 
port to be made by the Sovereign, or by the Governor on his behalf, 
or sometimes by the Governor alone, with the advice and consent 
of file Council and Assembly, or of the Senate and House of Repre- 
sentatives, or as the case ma 3 r be, the Governor having the right of 
veto. They are almost invariably designated Acts. In colonies not 
having such assemblies laws purport to be made by the Governor, 
with the advice and consenli of the Legislative Council, (or in British 
Guiana the Court of Policy), and are designated ordinances or laws. 
In Protectorates legislative enactments are usually designated 
proclamations. 


(?) Ceylon has a Penal Code (1883), a Code of Civil Procedure (1889), and*a 
Code of Criminal Procedure (1898) ; Cyprus has the Mej6lo or Ottoman Civil 
Code, a Ijatnl Code based ou Mahomodan law, a Penal Code based on the French 
Code P4nal, and a Commercial Code, also based on the l^'rench Code ; the Gold 
Coast has a Criminal Code and a Code of Criminal Proccduio ; Grenada has a 
Code of Civil Procedure (Ordinance IG of 1882), a Criminal Code (Ordinance 2 of 
1897), and a Code of Criminal Procedure (Ordinance 3 of 1897) ; llong Kong 
has a Code of Civil Procedure (Ordinance 5 of 1901) ; Jamaica has a Code of 
Civil Procedure based on the Supremo Court Rules, 1.883 ; Malta has a Penal 
Code; Mauritius has the French Civil, Civil Piocediiio, and Commercial 
Codes; Ordinance 6 of 1838 (commonly called the Penal Code) is maiidy 
borrowed from the French Code P6nal ; Natal has a Native C«h1o (haw 19 of 
1891) ; New South Wales has a Cnrainal Code (Act 40 of 1900) ; the Orange 
River Colony has a Code of Criminal Procedure (Ordinance 12 of 1902) ; Quehoo 
has the Civil Code of Lower Canada, which came into force 1st August, ISCO, 
and a Code of Civil Procedure, which came into force 28th July, 1867 ; Queens- 
land has a Criminal Code (Act 9 of 1899), which came into force let January, 
1901 ; St. Lucia has a Civil Code, a Code of Civil Procedure, a Ciiminal Code, 
and a Code of Criminal Procedure; St. Vincent has a Code of Civil Procedure 
(Ordinance 3 of 1834) ; the Seychelles have the Codes of Mauritius and a Code 
of Civil Procedui-e (1878) ; Southern Nigeria has a Code of Ciiminal Procedure 
(Ordinance 7 of 190(^ ; the Straits Settlements have a Penal Code (Ordinance 4 
of 1871), a Code of Criminal Procedure (Ordinance 22 of 1900), and a Code of 
Civil Procedure (Ordinance 31 of 1907) ; the Transvaal has a Code of Criminal 
Procedure (Ordinance 1 of 1903) ; the Turk’s and Caicos Islands have a Code of 
Civil Procedure (Ordinance 6 of 1903) and a Code of Criminal Procedure (Ordin- 
ance 7 of 1903), Western Australia has a Criminal Code (Act 14 of 1901-2), 
which came into force 1st May, 1902 ; Northeiii Nigeria (1904) and Bennuda 
(1907) both have Criminal Codes founded on the Queensland Code ; New 
Zealand has a Criminal Code (Act 56 of 1893) ; the Indian Codes of Civif and 
Criminal Procedure and the Penal Code are in force in East Africa, Uganda, 
and ^maliland. Most of these Codes have been modified by subs^uent legis- 
lation. The laws have been consolidated in the following Colonies: — ^British 
Columbia U897), British Hondujiis (1886), Newfoundland (1892), and Ontario 
(1897). 

(r) This has been done, for example, in the Dominion of Canada (1906), the 
Cape of Good Hope (1895), Fiji (1905), Gambia (1900), the Gold Coast (1903), 
Manitoba (1891) , Nova Scotia (1900h the North-West Territories (1905), Quebec 
(1888), St. Lucia (1889), Soutbem Nigeria (1907), Hong Kong (1901), Gibraltar 
(1890), Straits Settlements (’1898), Natal (1899), Cyprus (1906), Ceylon (1907), 
^nnuda (1902), British Guiana (1905), Mauritius (1905), Grenada (1897). 
Bahamas (1899), and Trinidad (1905). 
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S£CT. 3. 

The 

Legislature. 

Date of 
operation. 

Disallowance 
bjr Crown. 


A colonial law comes into operation immediately on receiving 
the Governor’s assent, unless some other date is prescribed by the 
law itself, or unless it contains a suspending clause. The Crown, 
however, retains power to disallow it ; and if this power is exer- 
cised the law ceases to have operation from the date at which 
notiheation of such disallowance^, is published in the colony (a). 

923. Laws passed by most of the Crown colonies and pro- 
tectorates may be disallowed by the Crown at any subsequent 
time(<). But disallowance can only take place — 

In the case of laws passed by the Dominion of Canada (a), within 
two years of the receij^jt by the Secretary of State from the Governor- 
General of a copy of the Act ; 

In the case of laws passed by the Provinces of Canada (r), within 
one year after such receipt by the Governor-General from the 
Lieutenant-Governor; 

In the case of laws passed by the Commonwealth of Australia (?<?), 
within one year from the Governor-Gonerars assent ; 

In the case of laws passed by New South Wales (x), Victoria (y), 
Queensland (z), Western Australia (a), New Zealand (b), and Cape 
Colony (c), within two years from the receipt by the Secretary of 
State from the Governor of a copy of the law ; by Natal (cl), the 
Transvaal (e), and the Orange Kiver Colony (/), within two years 
from the Governor’s assent. 

In the case of laws passed by the Parliament of the Union of 
South Africa, within one year after they have been assented to by 
the Governor- General {g). 


Suspending 92 ^. Colonial laws are in some cases passed with suspending 
clause. clauses ; that is, although assented to by the Governor, they do not 

come into operation or take effect in the colony until His Majesty’s 
pleasure (i.e., not to disallow them) has been signified (h). 


fs) Colonial Hogulations, chap. 1, b. 3, r. 19. 

(i() There are exceptions. Disallowance must take place, if at all, within 
two years from the receipt by the Secretary of State of a copy of the law in the 
case of Jamaica and Alauntius, within eighteen months from such receipt 
in the case of the Leoward Islands, and within two years from the Gorernor’s 
assent in the case of Malta. In Gibraltar disallowance can take place at a::/ 
time, and if His Majesty’s pleasure is not signitiod within three years, the 
ordinance is deemed to be disallowed. 

(w) British North America Act, 18o7 (30 & 31 Viet, a 3), s, 66. 

(v) Ibid., s. 90. 

(«') Commonwealth of Australia Constitution Act (63 & 64 Viet, a 12), 
Bcnedule, art. 69. 

(x) New South Woles Constitution Act, 1866 (18 & 19 Viet. c. 64), s. 3, and 
Australian Constitutions Act, 1842 (6 & 6 Viet. c. ?6), a. 32. 

(f/r) Victoria Constitution Act, 1866 (18 & 19 Viet. c. 66), s. 3; and Australian 
Constitutions Act, 1842 (6 & 6 Viet, c. 76), s. 32. 

(z) Queensland Conrtitution Order in Couned, June 6, 1869, s. 14. 

(a) Western Australia Constitution Act, 1890 (63 & 64 Viot. o. 26), s. 2 (a). 

“(6) New Zealand Constitution Act, 1862 (16 & 16 Viet. o. 72), a 68. 

(c) S. 83 of Ordinance of 1862 scheduled to Order in Council, March 11, 1863. 

(d) Natal Constitution Act (No. 14 of 1893), s. 7. 

(e) Transvaal Constitution Letters Patent, December 6, 1906, s. xli. 

(/) Oraage Biver Colony Letters Patent, June 5, 1907, s. xliii Now Orange 
Proo State ; see p. 613, ante. 

f^f) South Ainca Act, 1909 (9 Edw. 7, o. 9), s. 66. 

(A) Colonial Regulations, chap. 1, s. 3, rr. 19, 20, 21. 
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Hifl Majesty's pleasure with regard to a law is signified through 
a Secretary of State, or, when the constitution of a colony so 
prescribes, by Order in Council. 

925. In some cases the Governor is empowered to reserve laws 
for the signification of His Majesty’s pleasure, instead of himself 
assenting or refusing his assent to them. Laws are usually reserved 
which concern divorce, currency, treaty relations, differential duties, 
control of the troops or the navy ; also laws of an unusual purport 
affecting the prerogative or the right and property of British subjects 
not resident in the colony, or the trade and shipping of the United 
Kingdom; and laws differentiating between persons of European 
birth or descent and persons not so. This last subject, however, is 
not a matter for reservation in the legislation of the Cape of Good 
Hope. In the Commonwealth of Australia laws must be reserved 
which limit the Royal prerogative to grant special leave to appeal 
to the Sovereign in Council from decisions of the High Court (i). 
Such laws, being incomplete enactments, have no force until con- 
firmed by His Majesty. In certain cases such laws become null 
and void, unless His Majesty’s confirmation of them has been* 
signified in the colony before the lapse of a certain time ( j). That 
time is, in the Dominion of Canada, two years from the presentation 
of the law to the Governor-General for his assent (A:) ; in the 
Provinces of Canada, one year from presentation to the Lieutenant- 
Governor (1 ) ; in the Commonwealth of Australia (m) and the sx 
States constituting the Commonwealth (a), and in New Zealand (o), 
Cape Colony (p), the Transvaal ((?), and the Orange River Colony (r), 
two years from presentation to the Governor-General or Governor ; 
in the Union of South Africa and in the provinces thereof, one year 
from presentation to the Governor-General (s). 

926. Every Bill passed by the logislature of any State forming 
part of the Commonwealth of Australia must bo reserved for the 
signification of His Majesty’s pleasure thereon which alters the 
constitution of the State legislatures or of either House thereof, or 
affects the salary of the Governor of the State, or is required to be 
reserved under any Act of the State legislature subsequent to this 
Act, or under any provision of the Bill itself (t). 


J i) See Keith on Hesjponsible Government in the Dominions, 62, 178, 180, 214, 
7) Oolonial Regulations, chap. 1, a. 3, it. 19, 21. 

%] British North America Act, 1867 (30 & 31 Vict. o. 3), s. 67. 

Ibid., B. 90. 

Commonwealth of Australia Constitution Act (63 & 64 Yict. c. 12), 
ule, art. 60. • 

(n) Australian States Constitution Act, 1907 (7 Edw. 7, o. 7), s. 1 (3), and 
Australian Constitutions Act, 1842 (6 & 6 Yict. c. 76), s. 33. 

(o) New Zealand Constitution Act, 1852 (16 & 16 'VSet. c. 72), s. 69; and 
Australian Constitutions Act, 1842 (5 & 6 Yict. c. 76), s. 33. 

(p) Ordinance of the colony of 1862 scheduled to Order in Council of March 1 1 , 
1863, s. 84. 

(q) Transvaal Constitution Letters Patent, December 6, 1900, s. xlii. 

(r) Orange River Colony Constitution Letters Patent, June 6, 1907, s. xliv. 
Now Orange Free State, see p. 613, ante. 

(e) South Africa Act, 1909 (9 Edw. 7, o. 9), ss. 66, 90. 

(0 Australian States Constitution Act, 1907 (7 Edw. 7, c. 7), s. 1 (1), (3). 
Compare provision in South Africa Act, 1909 (9 Edw. 7, o. 9), a 64. 
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. Colonial Constitution Acts have usually been reserved for the 
signiiication of His Majesty's pleasure. 

927. All acts of state of any British colony are provable in 
courts of justice, or before persons authorised to receive evidence, 
by examined copies, or by authenticated copies, sealed with the seal 
of the colony to which the original document belongs, proof of the 
seal being unnecessary {u). Copies of colonial laws or of Bills 
reserved for the signification of His Majesty’s pleasure, certified by 
the clerk or other proper officer of any colonial legislature, are 
primd facie evidence of the laws having been passed, or the Bills 
passed and presented to the Governor ; and any proclamation pur- 
porting to be published by authority of the Governor in any news- 
paper of a colony signifying His Majesty's disallowance of a law of 
the colony, or His Majesty’s assent to a reserved Bill, is pmd facie 
evidence of such disallowance or assent (v). 


928. Copies of all Acts, ordinances, and statutes passed by the 
legislature of any ]3ritish possession, and of orders, regulations, 
and other instruments issued or made under the authority of any 
such legislature, if purporting to be printed by the Government 
printer, are to be received in evidence hi all courts of justice in 
the United Kingdom, without proof that they were so printed (o). 

Distribution 929. Ill Canada the legislative powers are carefully distri- 
o£ legislative Luted between the Dominion Parliament and the provincial 
legislatures, the authority of the former extending to all classes of 
between— subjects not exclusively assigned to the latter, and particularly and 
exclusively to the following classes (t), namely : — 

(1) Tho (1) The public debt and property ; (2) Regulation of trade and 

Dominion j commerce ; (3) Taxation ; (4) Borrowing money on the public 
credit ; (6) Postal services ; (6) Census and statistics ; (7) Militia, 
military and naval services, defence ; (8) Salaries and allowances of 
civil and other officers of the Government of Canada ; (9) Beacons, 
buoys, lighthouses, and Sable Island ; (10) Navigation and 
shipping; (11) Quarantine and marine hospitals; (12) Sea-coast 
and inland fisheries ; (18) Ferries between a Province and any 
British or foreign territory, or between two Provinces ; (14) Cur- 
rency and coinage; (15) Banking, incorporation of banks, and 
issue of paper money; (16) Savings banks; (17) Weights and 
measures ; (18) Bills of exchange and promissory notes; 
(19) Interest ; (20) Legal tender ; (21) Bankruptcy and insolvency ; 
(22) Patents of invention and discovery ; (23) Copyrights ; 
(24) clndians and land reserved for Indians ; (25) Naturalisation 
and aliens; (26) Marriage and divorce; (27) The criminal law. 


H Evidence Act, 1861 fU & 16 Vick c. S9), & 7. 

Colonial Laws Validity Act, 18C6 (28 & 29 Viet. o. 63), s. 6. 

Evidence (Colonial Statutes) Act, 1907 (7 Edw. 7, o. 16), s. 1 (1). “British 
possession” means any port of llis Majesty's dominions, except the United 
Kingdom, inclusive both of parts under a central legislation and each part 
under a local legislation (ibid., s. 1 (3)). Tho Colonial Laws Validity Act, 1866 
(28 & 29 Viet. 0 . 63), is not affected (ibid., b. 1 (4))* 

£61 British North America Act, 1867 (30 & 31 noi e. 3), ■. 91. 
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eicept the constitution of courts of criminal jurisdiction, but 
including criminal procedure; (26) Establishment, maintenance, 
and management of penitentiaries; (29) Classes of subjects expressly 
excepted in the enumeration of classes assigned exclusively to the 
provincial legislatures. 

930. The legislature of each province has exclusive jurisdiction 
over the following classes of subjects (c) : 

(1) The amendment of the provincial constitution, except as 
regards the office of Lieutenant-Governor ; (2) Direct taxation within 
the province to raise revenue for provincial purposes ; (S) Borrow- 
ing money on sole credit of the province ; (4) Establishment and 
tenure of provincial offices, and the appointment and payment of 
provincial officers ; (5) Management and sale of public lands of the 
province and of the timber and wood thereon ; (6) Establishment, 
maintenance, and management of public reformatory prisons in, 
and for, the province; (7) Establishment, maintenance, and 
management of hospitals, asylums, charities, and eleemosynary 
institutions in, and for, the province, other than marine hospitals ; 
(8) Municipal institutions in the province ; (9) Shop, saloon, tavern, 
auctioneer, and other licences for raising revenue for provincial, 
joint, or municipal purposes ; (10) Local works and undertalcings 
other than such as are of the following classes : (a) lines of steam 
and other ships, railways, canals, telegraphs, and other works and 
undertakings, connecting the province with any other of the pro- 
vinces, or extending beyond the limits of the province : (b) steamer 
lines between the province and any British or foreign country: 
(c) such works as, although wholly within the province, are, before 
or after their execution, declared by the Parliament of Canada to be 
for the advantage of Canada in general, or of two or more 
provinces ; (11) Incorporation of companies with provincial objects ; 
(12) Solemnisation of marriages in the province; (13) Property and 
civil rights in the province ; (14) Administration of justice in the 
province, including the constitution, maintenance, and organisation 
of provincial courts of civil and criminal jurisdiction, including 
civil procedure; (15) Punishment by fine, penalty, or imprison- 
ment, for enforcing any provincial law, concerning any matter 
coming within any of the classes of subjects enumerated above ; 
(16) Generally all matters of a merely local or private nature in 
the province. 

The legislature in each province may also exclusively make laws 
for education, with protection for denominational schools, the dis- 
sentient Protestant and Boman Catholic schools in Quebec, a^d the 
rights and privileges of Protestant or Boman Catholic minorities in 
relation to education (d). 

These arrangements for distributing the** legislative powers 
between the Dominion and the Provinces must be read together, 
and the language of one section interpreted, and, when necessary, 
modified by that of the other (e). 


(e) British North Amorica Act, 1867 (30 & 31 Yict. o. 3), s. 92. 
d) Ibid., 8. 93. 

a) Citizens Insurance Co. of Canada v. Parsons; Queen Inswrance Co, ▼. Sams 
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931. ^ In SO far as regards matters speoially reserved for provincial 
legislation, the provincial legislatures are free from the control of 
the Dominion, and supreme within their respective limits. The 
constitutions of all the provinces are upon the same level (/). But 
the provision (g) that, ** notwithstanding anything in this Act,*’ the 
exclusive legislative authority qf the Parliament of Canada shall 
extend to all matters coming within the enumerated classes plainly 
indicates that the legislation of that Parliament, so long as it 
strictly relates to those matters, is to be of paramount authority, 
even though trenching upon matters assigned (k) to a provincial 
legislature (i). The power to legislate conferred may be fully exer- 
cised, although with the effect of modifying civil rights in the 
province ( j). And where a given field of legislation is within the 
competence both of tho Parliament of Canada and of a provincial 
legislature, and both have legislated, the enactment of the Dominion 
Parliament must prevail over that of the province, if they are in 
conflict (A;). But the Dominion Parliament has no authority to 
repeal any provincial statute directly, whether it does or does not 
come within the limits of the jurisdiction prescribed (Z). 

932. The repeal of a provincial Act by the Parliament of Canada 
can only be effected when there exists repugnancy betw^een its pro- 
visions and the enactments of the Dominion ; and if the existence 
of such ropugnancy should be a matter of dispute, the controversy 
cannot be settled by the action of the Dominion legislature or of 
the provincial legislature, but must be submitted to the judicial 
tribunals. Neither the Parliament of Canada nor the provincial 
legislatures have any authority to repeal statutes which they could 
not directly enact (Z). 

933. In legislating with regard to matters not specified among the 
enumerated subjects of legislation, but upon which the Parliament 
of Canada has the power to legislate, because they concern the 
peace, order, and good government of the Dominion (m), the 
Dominion Parliament has no authority to encroach upon any class 
of subjects exclusively assigned to the provincial legislatures (Z). 
Such exercise of legislative power by the Dominion Parliament 
ought to he strictly confined to matters which are unquestionably 
of Canadian interest and importance (n). But some matters, in 
their origin local and provincial, might attain to such dimensions 

(1881), 7 App. Cas. 90, lOSl, P. U., approved in Iliusell v. B. (1882), 7 App. Oas. 
829, 839, P, 0. 

(/) MarUime Bank of Canada {Liguidator9) v. New BrunsvHck (Beceiver- 
General), [1892] A. 0. 437, 442, P. C. 

(g) Britieh North America Act, 1867 (30 & 31 Viet. c. 3), s. 91. 

(h) Ibid,, B. 92. 

(i) Tennant v. Union*'Bank of Canada, [1894] A. 0. 31, 45, P. 0. ; Grand Trunk 
Bail, V. A,'~Q, of Canada, [1907] A. 0. 65, 68, P. 0. ; Toronto Corporation y. 
Canadian Pacifio Bail, [1908] A. 0, 54, P. 0. 

(./) Tennant v. Union Bank of Canada, aupra, at p. 47. 

{k) La Compagnie Ilydraulujve de St, Francoie v. Continental Beat and LigU 
Co., [1909] A. 0. 194, 198, P. C. 

(?) A.-G. for Ontario v. A.~G. for the Dominim, [1896] A. 0. 348, 366, P. 0. 

fm) British North America Act, 1867 (30 & 31 Viet. c. 3), s. 01. 

in) A.~G. for Ontario V. A,-Q. for the Dominion, eupra, at p. 360. 
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as to affect the body politic of the Dominion, and so justify the 
Canadian Parliament in passing laws for their regulation or aboli- 
tion, in the interest of the Dominion as a whole (o). 

934 . The provision (p) that any matter, coming within the 
classes of subjects enumerated, shrill not be deemed to come within 
the classes of matters assigned exclusively ((/) to the provincial 
legislatures, only enables the Parliament of Canada to deal with 
local or private matters in cases where such legislation is necessarily 
incidental to the exercise of the powers conferred upon it with 
regard^ to the enumerated heads (?•). 

Subjects which in one aspect and for one purpose fall within 
one section may in another aspect and for another purpose fall within 
the other section (s), e.g., the traffic in intoxicating liquors, which 
may be dealt with as one of general concern to the Dominion and 
one upon which uniformity of legislation is desirable, and therefore 
within the scope of the Dominion Parliament (/), or as matter “of 
a merely local nature in the province” (a). 

935 . So, too, naturalisation is made a subject of the exclusive 
jurisdiction of the Dominion Parliament, t.e., for the determination 
of what shall constitute naturalisation (5) ; but the question as to 
what privileges shall be attached to it, as distinguished from the 
rights and obligations necessarily involved therein, is matter within 
the powers of provincial legislation (c). 

936 . The powers conferred (d) on the provincial legislatures of 
Ontario and Quebec to repeal and alter the old statutes of the old 
Parliament of Canada are made precisely co-extensive with the power 
of direct legislation (e), with which these bodies are invested (/). 

937 . The following subjects have been held to be within tho 
exclusive powers of the Dominion to legislate upon : — 

(1) Provision for the mode of determining election peiritions in the 
case of controverted elections to the Canauian Parliament, by trial 
before the courts of ordinary jurisdiction in the provinces (g) ; 

(2) Making the judgment of the Court of Appeal (Canadian) in 
matters of insolvency final (h) ; 

(3) Transfer of a railway vested in the Dominion (i) ; 


(o) A.-G.for Ontario v. A.-G.forthe Dominion, [189GJ A. C. 348, P. (J., at p. 304. 

(p) British North America Act, 1807 (30 & 31 Viet. o. If), ss. 91 ei eoj. 

(g) Ibid., 8. 92. 

(r) A.-G.for Ontario v. A.-G.for the Dominion, tupra, at p. 360. 

(«) Hodge v. R. (1883), 9 App. Oaa. 117, 130, P. C. 

(0 Rweell T. R. (1882), 7 App. Caa. 829, 841, P. 0. 

(a) A.-G, of Manitoba v. Manitoba Licence Holder^ Aeeoeiaiion, [1902] A. C. 
73, P. 0. ^ 

(ft) British North America Act, 1867 (30 & 31 Viet. c. 3), a. 91 (25). 

(c) Cunningham v. Tomeij Hommn, [1903] A. 0. 151, P. C. 

(d) British North America Act, 1867 (30 & 31 Viet, c. 3), a. 129. 

(«). Ibid., B. 92. 

(/) Rohie V. Temporalifiee Board (1882), 7 App. Caa. 136, 147, P. 0. 

(o) Valin V. Langtois (1879), 5 App. Caa. 115, P. 0. 

(h) Cushing v. Dupuy (1880), 5 App. Caa. 409, P. C. 

(i) Western Counties Rail, Co. v. IDnc^or and Annapolis Rail, Co. (1882). 7 

App. Oaa. 178, P. 0. 
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sjbgt. 2 . ( 4 ) Prohibition, with exceptions, throughout the Dominion of 

The the sale of intoxicating liquors, regulation of the traffic in the 
Legislature, excepted cases, with provision for special application to particular 
places, and making violations of the law criminal offences (k ) ; 

(5) Incorporation of a company to carry on various definite 
kinds of business throughout the Dominion, though it may confine 
its operations to one province (1) ; 

(6) Regulations for construction, repair, and alteration of the 
Canadian Pacific Railway and the constitution and powers of the 
company (m) ; 

(7) Prevention of the profanation of the Lord’s Day in ) ; 

(8) Incorporation of a telephone company to carry on business 
involving extension beyond the limits of one province (o) ; 

(9) Grant to a trans-continental railway connecting several 
provinces of the right to deal with a provincial foreshore, in- 
cluding the right to obstruct any previously existing rights of 
passage ip). 

But the fact that legislative jurisdiction is conferred on the 
Dominion legislature in respect to a particular subject-matter does 
not of itself prove that any proprietary rights with respect to it 
are transferred to the Dominion iq), 

(2) Scope oi 938. The following subjects have been held to be within the 
provincial gcope of provincial legislatures : — 

legiBiatares. Relief of a benefit and benevolent society from a state 

of financial embarrassment, with a view to its continuing its 
operations (r) ; 

(2) Issue of debentures, on the credit of a parish in the province, 
for raising by local taxation a subsidy to promote the construction 
of a railway, already authorised by statute, extending beyond the 
province («) ; 

(8) Regulation of contracts of the business of fire insurance in a 
single province it) ; 

(4) Regulations in the nature of police, or municipal regulations 
of a merely local character, for the good government of taverns etc. 
licensed for the sale of liquors by retail (a ) ; 

(5) Direct taxation of commercial corporations, carrying on 
business within the legislating province, e.g., banks, whether or not 


ik) Huseell V. B. (1882); 7 App. Gas. 829, )P. 0. 

h) Colonial Building and InvfBtment Atsociation y. of Quebec (1883), 9 

App. Gas. 157, P. G. . 

[Tiif Canadian Pacific Rail. v. Parish of Notre Dame de Bonsecoure CorporaHont 
[1899] A. G. 367, 372, P. G. 

(n) A.-G./or Ontario y. Hamilton Street RaH.^ [1903] A. 0. 524, P.G. 

(o) Toronto Corporate y. Bell Telephone Co. of Canada^ [1006] A. G. 52, P. G. 
. ip) A.~0. for British Columbia y. Canadian PoKiJic Rail., [1906] A. 0. 204, 


(g) A.-G, for Dominion of Canada y. AA.-G. for the Provincee of Ontarw^ 
Quebec, and Nova Scotia, [1898] A. G. 700, 709, P. G. 

(r) U Union St. Jacques de Montreal y, Bdlide (1874), L. E. 6 P. G. 31. 

(<) Dow y. Black (1876), L. E, 6 P. G. 272. 

(«) Cituene Insurance Co. of Canada y. Parsons (1881), 7 App. Gas. 96, P. 0. 
(a) Hodge y. R. (1883), 9 App. Gas. 117, P. G. 
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their principal place of business is in the province, insurance com- Seot. 2. 
panics, brewers and distillers (6) ; The 

(6) Letters patent for appointments of King’s Counsel, and grants Legislature, 
of precedence to the provincial Bar (c) ; 

(7) Local legislation as to the liquor traffic (d) ; 

(8) Voluntary assignments of .insolvent persons, where legisla- 
tion with respect thereto is merely ancillary to the bankruptcy law, 
and does not interfere with Dominion bankruptcy statutes (e) ; 

(9) Grant of exclusive right to establish a system of electric 
Kghting for a term of years in a city of the province (/ ) ; 

(10) Imposition upon the Canadian Pacific Kailway Company of 
the duty thoroughly to cleanse their ditches when so choked with 
silt or rubbish as to cause an overflow and injury to other property 
in a parish within the province (ff). 

But the imposition of a stamp duty on policies of insurance, 
renewals, and receipts is not within the power of a provincial 
legislature (h), nor is the imposition of a duty on exhibits filed in 
court in any action (i). A provincial legislature cannot sot limits 
to the exercise hy the Supreme Court of Canada of its appellate 
jurisdiction (J), nor tax property locally situate outside 'the 
province (/c). 

939. In Australia the method of defining the respective powers Distribution 
of the legislatures of the Commonwealth and of the States differs powers in 
from that adopted in Canada. The Parliament of the Common- bctwSnl^ 
wealth of Australia has exclusive power to make laws for the peace, 
order, and good government of the Commonwealth with respect to 
only three classes of subjects : — 

(1) The seat of government of the Commonwealth, and all places (i) The 
acquired by the Commonwealth for public purposes ; (2) Matters 
relating to any department of the public service, the control of ' 

which is, by the constitution, transferred to the executive Govern- 
ment of the Commonwealth; (3) Other matters declared by the 
constitution to be within the exclusive power of the Parliament (Q. 


940. The Commonwealth Parliament also has power (w) to make Powers of 
laws with respect to — Common- 

(1) Trade and commerce with other countries and among the paSiament 


(fi) BanXt of Toronto v. T^amhe (1887), 12 App. Ca8. 575, P. 0. ; Brewers and 
Maltsters* Association of Ontario v. A.-^.for Ontario, [1897] A. 0. 231, P. C. 

(f) A.~0,for the Dominion of Canada v. A,~Ci, for Province of Ontario, [1898] 
A. 0. 247, P. C. 

(d) A.~0» of Manitoba v. Manitoba Licence Holders* Association, [1902] A. C. 

73. P. 0. • 

(e) A.-O. of Ontario v. A.-O. for Dominion of Canada, [1894] A. 0. 189, P, 0. 
(/) Hull Electric Co. v. Ottawa Electric Co., [1902] A. 0. 237, P. 0. 

l g) Canadian Pacific Rail. v. Parish of Notre Dame Re Bonsecours Corporation, 
ri 809 ]A. 0.367, P. 0. 

l h) A.-O. for Quebec t. Queen Insurance Co. (1878), 3 App. Oas. 1090, P. 0. 
rt) A.-O. far Quebec v. Reed (1884), 10 App. Gas. 141, P. 0. 

Crown Grain Co., Ltd. v. Day, [1908] A. 0. 604, P. 0. 
fl) Woodruff 'T. A.-G.for Ontario, [1908 j A. 0. 608, P. 0. 

(0 Commonwealth cf Australia Constitution Act (63 & 64 Viet. o. 12). 
schedule, art. 62. 

(m) IHd., arts. 61, 9$. 
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States included in the Commonwealth, including navigation and 
shipping and State railways (n) ; (2) Taxation, but so as not to 
discriminate between States or parts of States (o) ; (8) Bounties on 
the production or export of goods, but so that such bounties shall 
be uniform throughout the Commonwealth ; (4) Borrowing money 
on the public credit of the Commonwealth; (6) Postal, telegraphic, 
telephonic, and other like services; (6) The naval and military 
defence of the Commonwealth and of the several States, and the 
control of the forces to execute and maintain the laws of the 
Commonwealth ; (7) Lighthouses, lightships, beacons, and buoys*^; 
(8) Astronomical and meteorological observations; (9) Quarantine; 
(10) Fisheries in Australian waters beyond territorial limits ; (11) 
Census and statistics; (12) Currency, coinage, and legal tender; 
(13) Banking other than State banking, also State banking extending 
beyond the limits of the State concerned, the incorporation of banks, 
and the issue of paper money ; (14) Insurance other than State 
insurance, also State insurance extending beyond the limits of the 
State concerned ; (16) Weights and measures ; (16) Bills of exchange 
and promissory notes ; (17) Bankruptcy and insolvency ; (18) Copy- 
rights, patents of inventions and designs, and trade marks ; (19) 
Naturalisation and aliens; (20) Foreign corporations and trading 
or financial corporations formed within the limits of the Common- 
wealth ; (21) Marriage ; (22) . Divorce and matrimonial causes, and 
in relation thereto parental rights and the custody and guardianship 
of infants ; (23) Invalid and old age pensions ; (24) The service and 
execution throughout the Commonwealth of the civil and criminal 
process and the judgments of the courts of the States ; (25) The 
recognition throughout the Commonwealth of the laws, the public 
Acts and records, and the judicial proceedings of the States ; (26) 
The people of any race, other than the aboriginal race in any State, 
for whom it is deemed necessary to make special laws; (27) 
Immigration and emigration ; (28) The influx of criminals ; (29) 
External affairs; (30) The relations of the Commonwealth with the 
islands of the Pacific; (31) The acquisition of property, on just 
terms, from any State or person for any purpose in respect of which 
the Parliament has power to make laws ; (82) The control of rail 
ways with respect to transport for the naval and military purposes 
of the Commonwealth ; (88) The acquisition, with the consent of a 
State, of any railways of the State, on terms arranged between the 
Commonwealth and the State; (84) Bailway construction and 
extension in any State with the consent of that State ; (85) Concilia- 
tion and arbitration for the prevention and settlement of industrial 
disputes, extending beyond the limits of any one State ; (86) Matters 
in respect of which the constitution makes provision until the 
Parliament otherwise provides ; (87) Matters referred to the Parlia- 
ment of the Commonwealth by the parliament or parliaments of 
any State or States, but so that the law shall extend only to States 
by whose parliament the matter is referred, or which afterwards 


and Orienkd Steam Navigaiien Co, r. Kingston^ [1903J A. 0. 
(o) CoUmied Sugar Boning Cp., Lid. v. Jmnp, [1908] A. 0. 860, P. 0. 
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adopt the law ; (38) The exercise within the Commonwealth, at the 8®°*- 

request or with the concurrence of the parliamonts of all the States The 
directly concerned, of any power which could at the establishment Legislature. 
' of the constitution be exercised only by the Parliament of the 
United Kingdom or by the Federal Council of Australasia ( p) ; (89) 

Matters incidental to the execution of any power vested bj the 
constitution in the Parliament or in either House thereof, or m the 
government of the Commonwealth, or in the federal judicature, or 
in any department or ofl&cer of the Commonwealth. 

941. Power to legislate on these subjects is not, however, with- ( 2 ) The 
dra\yii from the State legislatures; and every power of a State 
parliament, not exclusively vested in the Commonwealth Par- 
liament, or withdrawn from the State parliament, continues as at 
the establishment of the Commonwealth, or the admission of the 
State iq). But if a State law and a Commonwealth law should clash 
with one another, the Commonwealth law is to prevail (r). 

In a case in which the Commonwealth exacted a penalty («) for 
breaking customs seals lawfully imposed on goods on board ship, 
although the breaking took place whilst the ship was outside the 
jurisdiction, it was held that the exaction of the penalty was hot 
ultra vires, the offence being completed by entering a port within 
the jurisdiction (t). 

The right of the Governments of the Australian States to import 
goods is subject to the customs laws of the Commonwealth ; a 
customs duty on goods so imported is not a taxon property belong- 
ing to the State which the Commonwealth is forbidden by the 
constitution to impose (a). 

(p) Created by the Federal Council of Australasia Act, 1885 (48 & 49 
Viet. c. 60), repealed by the Commonwealth of Australia Constitution Act 
(63 & 64 Vict. c. 1*2), B. 7. The fomier Act, by s. 16, gave the Federal Council 
legislative authority in respect to the rolations of Australasia with the islands 
of the Paciiio, prevention of the influx of criminals, fisheries in Australasian 
waters beyond territorial limits, service of civil process, and enforcement of 
criminal process beyond the jurisdiction, extradition of offenders, enforcement 
of judgments of courts of law beyond the limits of the respective colonies, 
custody of offenders on board ships of colonial Governments beyond teiritoiial 
limits, any matter leferred to it by Order in Council at the request of the 
colonial legislatures, and, lastly, such of the following matters as might be 
referred to it by the legislatures of any two or more colonies, namely, the ^neral 
defences, quarantine, patents of invention and itocovery, copyright, bills of 
exchange and promissory notes, uniformity of weights and measuies, recogni- 
tion in the other colonies of marriage and divorce taking place in any one 
colony, naturalisation of aliens, status in the other colonies of corporations 
and joint-stock banks constituted in any one colony, any other nj^tter of 
general Australasian interest with respect to which the several colonies qan 
legislate within their own limits, but as to which a law of general application 
is desirable, but so that the Acts consequently pass^ by the council should 
only affect the colonies requesting or afterwards adopting the legislation. 

{q) Commonwealth of Australia Constitution Act (63 & 64 Viot. o. 12), 
schedule, art. 107. 

(r) Ibid., art. 109. 

(a) Under the Australian Customs Act, 1901 (No. 6 of 1901), a 192. 

(0 Peninsular and Oriental Steam Navigation Co. v. Kingston, [1003] A. 0. 

471, P. C. 

(a) A.-O. for New South Wales v. CoHector of Customs for New South Wale$, 
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The rule that goods which have 'already paid customs or excise 
duties in the Commonwealth shall not be called upon to pay 
over again is a general one applicable to all States alike, and 
is necessary in passing from the old order to the new. The fact 
that it operates unequally in the several States arises, not from 
anything done by the Parlian^nt of the Commonwealth, but 
from the inequality of the duties imposed by the States them- 
selves (5). 

942 . In the Union of South Africa the Parliament has full power 
to make laws for the peace and good government of the Union (c). 
But money bills originate only in the House of Assembly, and may 
not be amended by the Senate (d). Provision is made for resolving 
disagreements between the two Houses by a joint sitting of their 
members, which in the case of a money bill may be convened 
during the session in which the Senate first rejects or fails to pass 
it (e). Two copies of each law are, on the King’s assent being given, 
to be enrolled, one in English and one in Dutch, one of which is to 
be signed by the Governor-General ; and in case of conflict between 
the two copies, that signed by the Governor is to prevail (/). 

The provincial councils may make ordinances not repugnant to any 
Act of Parliament in relation to matters coming within the follow- 
ing classes of objects ; — (1) Direct taxation within the province for 
provincial revenue purposes ; (2) Borrowing money on the credit of 
the province ; (8) Education ; (4) Agriculture ; (5) Hospitals and 
charitable institutions ; (6) Municipal institutions, divisional 

councils, and other similar local institutions ; (7) Local works and 
undertakings within the province, except railways and harbours 
and other works extending beyond the province ; subject to the 
power of Parliament to declare any work a national work and to 
provide for its construction; (8)Koads, outspans, ponts and bridges, 
except bridges connecting two provinces ; (9) Markets and pounds ; 
(10) Fish and game preservation ; (11) Fines, penalties, or imprison- 
ment for enforcing provincial laws relating to any of the above 
enumerated classes of subjects ; (12) All matters in the opinion of 
the Governor-General in Council of a merely local and private 
nature ; (18) All other subjects on which Parliament Hhall by law 
delegate the power of legislation to* the council {g). A provincial 
council may recommend to Parliament the passing of any law on 
any matter as to which it is incompetent to legislate {h). Provincial 
revenue funds may be, formed (t). 

[1909] *A. C. 345, P. 0. See Commonwealth of Australia Constitution Act 
(63 & 64 Viet. c. 12), schedule, aits. 86, 90, 114. 

(b) Colonial Sugar Refining Co.^ Ltd, t. Irving^ [1906] A. C. 360, P. C. 
e) South Africa Act, ^909 (9 ^w. 7, a 9), s. 69. 

. Id) Ibid.t s. 60 ; and see ss. 61, 62. 

|e) Ibid., s. 63. 

*/) Ibid., B. 67. The same lule applies to ordinances of provincial councils, 

•. 01 ). 

(o) Ibid., SB. 85, 86. 
ia) Ibid., s. 87. 

(0 Ibid., s. 89. 
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Sect. 8. — The Judicial Power, 

Sub -Sect. 1 . — Conuliiuiion of Colonial Courts. 

943. Courts of justice in the colonies have been created in two 
ways : first, by the Crown acting by virtue of its prerogative, as in 
charters of government or in pjirsuance of powers granted by 
statute (/c) ; secondly, by the Governments of colonies which have 
received representative institutions, and the legislatures of which 
are empowered by Imperial statute to establish and alter the consti- 
tution of courts of judicature and to make provision for the 
administration of justice (1). 


SECT. 8. 

The 

Judicial 

Power. 


Modes of 
creation of 
Colonial 
courts 


944. The usual type of judicature in a colony is a Supreme Types of 
Court, with a Chief Justice and one or more puisne judges, with colonial 
courts of inferior jurisdiction presided over by officers variously 
styled county court judges, police magistrates, sessions judges, 
district judges, circuit judges, recorders, justices of the peace etc. 

The Chief Justice is sometimes also judge of the Vice-Admiralty 
Court. 


945. In the Dominion of Canada there is a Supreme Court'of 
Canada, which is a court of appeal from all the provincial courts, 
presided over by the Chief Justice of Canada, with five puisne judges; 
there is also a Court of Exchequer of Canada, with one judge, with 
exclusive jurisdiction in claims against the Crown, and concurrent 
jurisdiction in revenue cases, and cases at the instance of the 
Attorney-General impeaching patents, or instruments respecting 
land, or seeking relief against officers of the Crown, for acts or 
omissions in the course of their duty. 

When a provincial legislature passes an Act agreeing that the 
Supreme Court and the Exchequer Court, or the Supreme Court 
alone, shall have jurisdiction in controversies (1) between the 
Dominion and a province ; (2) between the province and any other 
agreeing province ; (3) as to the validity of an Act of the Parliament 
of Canada ; (4) ns to the validity of a provincial Act, then the special 
jurisdiction shall be exercised by the Supreme and Exchequer Courts. 
In (1) and (2) the jurisdiction may be exercised by the Exchequer 
Court with an appeal to the Supreme Court; in (3) and (4) the 
jurisdiction is vested in the Supreme Court alone. Ontario, Nova 
Scotia, and British Columbia have passed Acts accordingly (m). 


Dominfon of 
Cnnatla. 


946. In Ontario there is a Supreme Court of Judicature, Ontario, 
embracing (1) the Court of Appeal, of which the Chief Justice of 
Ontario is president, with five justices of appeal, and (2) the High 
Court of Justice, consisting Of the King’s Bench, Common Pleas, 
and Exchequer Divisions, each with a Chief Justice and two puisne 
judges, and the Chancery Division, with a tShancellor and. two 
puisne judges. A judge of the Exchequer Court of Canada also 
sits for the Toronto Admiralty district. 


(k) Ka., the British Settlements Act, 1887 ^0 & f>l Viot. o. 64). 

(l) Oolonial Laws Validity Act, 1865 (28 & 29 Viet. c. 68), s. 5. 

(m) Bevised Stajgites of Canada, 1886, c. 185, ss. 72 — 4. Bee Munro, 
Constitution of Canada, chap. 18, p. 219. 
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Dependencies, Colonies, and British Possessions. 

947. In Quebec there is the Kind's Bench, with a Chief Justice 
and live puisne judges, and a Superior Court, with a Chief Justice 
and an assistant Chief Justice, and a'Vice-Admiralty Court, with 
one judge. 

948. In Nova Scotia there is a Supreme Court, with a Chief 
Justice, an equity judge, five assirstant judges, and a judge of the 
Vice-Admiralty Court. In New Brunswick there is a Supreme 
Court, with a Chief Justice and five puisne judges, and a Vice- 
Admiralty Court, and a Court of Marriage and Divorce, with one 
judge each. In Prince Edward Island there is a Supreme Coui^t, 
with a Chief Justice (who is also judge of the Vice- Admiralty Court) 
and two assistant judges, who are styled respectively Master of the 
Rolls and Vice-Chancellor. In British Columbia (a), Manitoba, and 
Newfoundland, there are Supreme Courts of the ordinary type. 

949. In the Commonwealth of Australia the High Court, con- 
sisting of a Chief Justice and four justices, has a limited original 
jurisdiction, but is the court of appeal from the Supreme Courts 
of all the States. There is also a Court of Conciliation and 
Arbitration, presided over by one of the High Court justices. 

The States of the Commonwealth and the Dominion of New 
Zealand have each a Supreme Court, with a Chief Justice and a 
number of puisne judges, varying in the different colonies. 

950. In Cape Colony there are, besides a Supreme Court, with 
a Chief Justice and two puisne judgds, an Eastern Districts Court 
and a High Court of Griqualaud, each with a judge president and 
two puisne judges. In Natal, besides the Supreme Court, with a 
Chief Justice (who is also judge of the Vice-Admiralty Court) and 
three puisne judges, there is a Native High Court, with a judge 
president and two judges. In the Transvaal and the Orange Free 
State there are Supreme Courts of the ordinary type. 

951. In the Union of South Africa there is a Supreme Court 
with a Chief Justice, ordinary judges of appeal and judges of the 
several divisions of the court in the provinces (i>). It comprises 
an Appellate Division and provincial divisions of the court in the 
provinces. The Appellate Division consists of the Chief Justice, 
two ordinary judges of appeal, and two additional judges of appeal 
drawn from any of the provincial or local divisions of the court, 
their duties in which they continue to perform when not attending 
in the Appellate Division (c). The several supreme courts of the 
Cape of (iood Hope, Natal, .and the Transvaal, and the High Court 
of the Orange Free State became, on the establishment of the 
Unioi}; provincial divisions within their respective provinces of the 
Supreme Court; they are presided over by a judge-president. 
Local divisions of *the Supreme Court occupy the areas of the 
jurisdictions of the former court of the eastern districts of the Cape 
of Good Hope, of the former High Courts of Griqualand and 


(а) The Supreme Court of British Columbia has divorce jurisdictiou as to 
persons domiciled in the colony (TFatta v. Watts, [1908] A. 0. 678, P. 0.). 

(б) South Africa Act, 1909 (9 Edvr. 7, o. 9), s. 95. 

(c) Ibid., SB. 96, 97. 
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Witwatersrand and of the former circuit courts. These provincial SEor. 3. 
and local divisions of the court are styled superior courts, and, in The 
addition to the original jurisdiction of the corresponding colonial Judicial 
courts, have jurisdiction in all matters in which (1) the Government Power, 
of the Union or a person suing or being sued on its behalf is a party ; 

(2) in which the validity of any provincial ordinance shall come into 
question. They also have mutatia mutandia the same jurisdiction 
as to the validity of elections of the members of the House of 
Assembly and provincial councils as the corresponding colonial 
courts had in regard to parliamentary elections (d). They are 
also courts of appeal from inferior courts (e). Tlie Appellate 
Division is the court of appeal in all civil cases where an appeal 
lay before the establishment of the Union to the colonial Supremo 
Courts, except in certain cases of discretion and criminal cases, in 
which the appeal lies to the appropriate provincial divisions, with- 
out further appeal except to the Appellate Division by its leave (/). 

952. In the West Indies there is a Windward Islands Court of West 
Appeal, consisting of the Chief Justices of Barbados, Grenada, St. 

Lucia, and St. Vincent, any three of whom form a court to hear 
appeals from the fourth. Barbados has a Chief Justice, a Master 

in Chancery, and an assistant Court of Appeal, with three judges, 
and a Petty Debt Court, with one. The other three colonies have 
each a Supreme Court, with a Chief Justice, as also have the 
Bahamas and British Honduras. In Jamaica, Bermuda, the Lee- 
ward Islands, Trinidad and Tobago, and British Guiana there are 
Supreme Courts of the ordinary type. In Turk’s and Caicos 
Islands there is a Supreme Court, with one judge. 

953. There are also Supreme Courts of the ordinary type in West Africa, 
the Gold Coast, Sierra Leone, Gambia, and Southern Nigeria, and Cibniiuir and 
in Gibraltar, ITong Kong, the Straits Settlements, Mauritius, and coiomes. 
Ceylon, in which last-named colony there are also district judges. 

Seychelles has a judge. 

964. In Cyprus, besides a Supreme Court, with a Chief Justice Cyprus, 
and one puisne judge, there are six District Courts, each with a 
president and two judges, and four Cadis, the last-named being a 
memento of Turkish rights over the island. 

955. In Malta the Chief Justice is president of the Court of Malta. 
Appeal, to which two other judges are attached, the three being 

also judges of the Criminal Court, There is a Civil Court, divided 
into a First Hall, with two judges, and a Second Hall and Com- 
mercial Court, with one judge. • 

956. In the Pacific there is a Supreme Court in Fiji, the Chief PaciSe. 
Justice being also Judicial Commissioner for thft Western Pacific. 

957. In the Nyasaland Protectorate there is a High Court, central 
with one judge ; in Uganda a High Court with two judges ; in Africa, 
the British East Africa Protectorate a High Court presided over by 


(d) South Africa Act, 1909 (9 Edw. 7, o. 9), a. 9S. 
(fl) Ibid., B. 106. 

(/) Ibid., 8. 103. 
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a principal judge, with two assistant judges ; and in both Southern 
Rliodosia and North-eastern Bhodesia a High Court, in the former 
with two judges, in the latter with one judge. North-Western 
Bhodesia has a magistrate. 

Sxjb-Seot. 2. — Responsihilitiea of Colonial Judges. 

958. The great constitutional principle that judicial office is 
held on permanent tenure during good behaviour is practically ex- 
tended to colonial judges (g). But judges may be removed from office 
by the Governor in Council of a colony for absence without reasdn- 
able cause, or neglect, or misbehaviour (h). Thus a judge who took 
advantage of the constitution of a court of which he was a member 
to obstruct recovery of his debts, and who was involved in bill 
transactions and pecuniarily embarrassed, was removed from office 
by the Governor in Council, and the removal upheld by the Privy 
Council, notwithstanding a slight irregularity not prejudicial to the 
judge (i). 

959. Either House of the Imperial Parliament may, of course, 
entertain questions as to the appointment or conduct of colonial 
judges ; and in colonies having Legislative Assemblies those 
assemblies have an undoubted coustituti >nal right to address the 
Crown for the removal of a judge ; and the Crown may refer to 
the Judicial Committee of the Privy Council for their consideration 
and advice any memorial from a colonial legislative body com- 
plaining of the conduct by a judge of his judicial duties (/»;). His 
Majesty, on the advice of a Secretary of State, can remove a judge 
holding office during His Majesty’s pleasure if his conduct has been 
such that his continuance in office would be prejudicial to the 
administration of justice or to the public interest (0. 

960. No action lies against a judge of the Supreme Court of a 
colony for any act done in his judicial capacity, though oppressive 
and malicious, and to the injury of the plaintiff and the perversion 
of justice (m). But persons who had acted as judges of the Boyal 
Court of St. Lucia under commissions irregularly issued by the 
Governor were held liable in an action for acts done in their 
assumed judicial capacity (n). 

Sub-Sect. 3. — Special Turisdictions of Colonial Courts. 

961. Any court of unlimited jurisdiction in a British possession 
may be declared by • a law of the legislature of that possession to 

{g) Todd, Paxliamentary Govei-nment in the Colonies, 2nd od., 828. 

(7t) »Oolonial Leave of Absence Act, 1782 (22 Geo. 3, o. 75); Willis v. Oipps 
(Sir Qeorge) (1846), 6 Moo. P. 0. U. 379. 

(?) Montagu v. Van Diemerds Land {Lieutemni-Governor) (1849), 6 Moo. 
P. 0. C. 489. • 

(Is) Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41), s. 4. 

(Z) Eoport of Committee of the Pzivy Council, December 15, 1893, approved 
by Order in Council, March 3, 1894 ; and see Memorandum submitted to the 
Piivy Council, 6 Moo. P. 0. C. (n. sA Appendix IX. 

(m) Anderson v. Oorrie, [1895] 1 Q. B. 668, C. A. But see Hotdden v. Smith 
(1850), 14 Q. B. 841, and Colder v. Halhet (1840), 3 Moo. P. C. 0. 28, as to the 
liability of a judge who acts without jurisdiction. 

(n) Qahan v. Lafiitt (1842), 3 Moo. P. 0. 0. 382. 
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be a colonial Court of Admiralty, with the same jurisdiction, in 
manner and extent, as the High Court in England; and any 
inferior court of a British possession may, by the same authority, 
have partial or limited jurisdiction conferred on it (o). Upon such 
declaration being made, every Vice-Admiralty Court then existing 
in that possession is abolished (p\ His Majesty may empower the 
Admiralty to establish in any British possession a Vice-Admiralty 
Court or courts to exorcise jurisdiction as to prizes, His Majesty’s 
navy, the slave trade, and questions arising under the Foreign Enlist- 
iflent Act, 1870 (q), the Pacific Islanders Protection Acts, 1872 and 
1875(r), or as to treaties or conventions with foreign countries, 
or international law, and may appoint and dismiss the judges and 
other oificers thereof (s). 

962 . His Majesty or the Admiralty may at any time commission 
as a prize court in a British possession either a Vice-Admiralty 
Court or a colonial Court of Admiralty, or a Vice-Admiralty Court 
established ad hoc, but to act only on a proclamation being issued 
by the Vice-Admiral that war has broken out between Ilis Majesty 
and a foreign state (<). 

963 . Any person charged within a colony with an offence com- 
mitted at sea, or within the Admiralty jurisdiction, is to be dealt 
with in the same way as if the offence had been committed on 
waters within the local jurisdiction of the colony («). And if a 
person die in a colony of injuries received outside the colony, 
every offence in respect of the death is triable and punishable in 
the colony, as if wholly committed there ; and if any person die at 
sea, or elsewhere in the Admiralty jurisdiction, of injuries received 
anywhere, any offence arising therefrom is to be deemed to have 
been wholly committed at sea (b). But the punishment is to be 
only such as is prescribed for such an offence by the law of the 
colony, or such as most nearly corresponds to the punishment 
applicable by the law of England (c). 

964 . A person charged with an offence before one of His 
Majesty’s courts exercising jurisdiction in a foreign country may 
be sent for trial to any British possession named for that purpose 
in an Order in Council, and, if convicted, may be punished as if 
the offence had been committed in such British possession (d). 
Thus an accused person may be sent for trial from Siam to 

(o) Colonial Courts of Admiralty Act, 1890 (53 & 54 Viet. c. 27), ss. 2, 3. 
But under the Naval Prize Act, 1864 (27 & 28 Viet. c. 25), and the Sla^ Trade 
Act, 1873 (36 & 37 Viot. c. 88), tlie jurisdiction of a Vice-Admhalty Court is only 
to be exercised. 

(®) Colonial Courts of Admiralty Act, 1890 (53 & 54^ict, c. 27), s. 17. 

(q) 33 & 84 Viet. o. 90. 

35 & 36 Viet. 0 . 19; 38 & 39 Viet. c. 51. 

Colonial Courts of Admiralty Act, 1890 (53 & 54 Viot. c. 27), s. 9. 

^ , Prize Courts Act, 1894 (57 & 58 Viot. o. 39), s. 2. 

a) Admiralty Offences (Colonial) Act, 1849 (12 & 13 Viet. c. 96), s. 1. 

(5) Ibid., s. 3. 

(cj Courts (Colonial) Jurisdiction Act, 1874 (37 & 38 Viet. o. 27), s. 3. 

(a) Foreign Jurisdiction Act, 1890 (63 ft 54 Viot. a 37), s. 6. 
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Singapore; from China or Corea to Hong Kong; from Morocco 
to Gibraltar (e) ; from the Ottoman dominions to Malta; from 
Persia to Malta or Cyprus ; from the Western Pacific to Fiji. 

965. The sentences passed by such British exterritorial courts 
may be carried into effect in such place as may be directed by Order 
in Council (/). Criminal British subjects maybe deported from 
Siam to Siugapore ; from China or Corea to Hong Kong; from the 
Ottoman dominions or Persia to Malta or Gibraltar; from the 
Western Pacific to Fiji (g). The Supreme Courts of Gibraltar and 
Fiji are courts of appeal from the British exterritorial courts 
in Alorocco, Siam, and His Majesty’s Courts in the Western 
Pacific (/i). 

966. Offences committed within twenty miles of the colonies of 
Sierra Leone, the Gambia, the Gold Coast, Lagoa, and the adjacent 
protectorates, by British aubjects, or by persona not subjects of any 
civilised Power against British subjects or residents within the 
colonies, may be tried and punislied as if committed within the 
colonies (i) ; and His Majesty may establish courts in any British 
settlement not under any British legislature, and confer on any 
court in any British possession similar jurisdiction over matters 
occurring in any such British settlement (k). 

967. A colonial court, authorised thereto by the colonial legis- 
lature, has jurisdiction to conduct inquiries into shipwrecks and 
other shipping casualties, or into charges of incompetency or mis- 
conduct on the part of masters, mates, or engineers, — 

(a) When a shipwreck or casualty happens to a British ship on 
or near the coast, or on a voyage to a port, of the British posses- 
sion; (b) When a shipwreck or casualty occurs anywhere to a 
British ship registered in the British possession ; (c) When some 
of the crew of the British ship concerned, who are witnesses to tho 
facts, are in the British possession ; (d) When the incompetency or 
misconduct has taken place on board a British ship registered in 
the British possession ; (e) When the officer charged with inconi- 
petency or misconduct on board a British ship is in the British 
possession. 

968. No such inquiry may be held into a matter already 
inquired into by any competent court of His Majesty, or where an 
officer’s certiticate has been cancelled or suspended by a naval 
court, or -where an inquiry as to tho same matter has been 
commenced in the* United Kingdom. The Board of Trade may 
order a rehearing, or an appeal may be made to the High Court in 
England, except from any order or finding on an inquiry into a 


(e) li. V. Spilahurg, [1898] 2 Q. B. 616, In this case the change of ventu to 
Gibraltar carried with it the right to a trial by jury (Spilahury t. i?., [18991 
A. 0. 392, P. C.). • ^ j V -r » l J 

I f) Foreign Jurisdiction Act, 1890 (53 & 64 Viot. c. 37), s. 7. 

(j) Ibid., s. 8. 
h) Ibid., ss. 9, 18. 

t) West Africa Offences Act, 1871 (34 & 36 Viet. c. 8), s. 1. 
k) British Settlements Act, 1887 (60 ft 61 Viet. 0 , 64), ss. 2, 4 . 
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casualty affecting a ship registered in a British possession, or from 8. 

a decision as to a certihcate not granted either in the United King- The 
dom or in a British possession, under the Merchant Shipping Act, Judicial 
1894 ©. Power. 


969 . Grants of probate or letters of administration by courts Rccoi?nition 
in British possessions, where silnilar grants (including Scotch 
confirmations) by courts of the United Kingdom are by law recog- ^ 
nised, may be produced to any court of probate in the United 
kingdom, and on a copy being therein deposited may be sealed, and 
thereupon they have the same effect in the United Kingdom as if 
granted by the court sealing them (m). Formerly the grantee of 
probate in a colony where the deceased was domiciled had to 

obtain a grant in England of administration cum tcstaviento 
annexo (n). A limited colonial grant of administration de bonis non • 
may be resealed in the United Kingdom on these conditions (o). 

970 . Colonial courts have the same jurisdiction over summary jurisdiction 
offences and fines, and summary proceedings under the Army Act, military 
as similar courts in England (p ) . A colonial court reports to the com- 
manding officer in the colony tho delivery of persons into military 
custody, and committals or remands on charges of desertion (q). A 
magistrate in a colony, or any other person duly authorised thereto 

by the Governor, has authority to attest soldiers (r). 

971 . A colonial court may send a case to any superior court Sending caw 
in any other part of His Majesty’s dominions for an opinion on foropimon. 
questions therein submitted, which opinion may be given after 
hearing arguments from the parties concerned, and lodged in the 

court whence tho case was sent, for application to tho action 
pending ; and it may be adopted or rejected on appeal («). 


972 . The Supreme Court in any colony may order the examination Rxamination 
of any witnesses within its jurisdiction, under a commission or other 

U) Merchant Shipping Act, 1894 (67 & 68 Viet. c. 60), s. 478. 

(m) Colonial Probates Act, 1892 (55 Viet, o, 6), ss. i, 2. Tho Act has been 
applied to tho following colonies ; — 


The Gold Coast. 
Queensland. 

New Zealand. 

Cape of Good Hope. 
New South ‘Wales, 
Victoria, 

Gibraltar. 

British Honduras. 
Hhng Eong. 
Western Australia. 
Ontario. 

British Guiana. 
South Australia. 
Straits Settlements. 


Bahamas. 

Barbados. 

Lagos. 

Tasmania. 

Fiji. 

Tiinidad and TobagOi 
Jamaica. 

Natal. 

Falkland Islands. 

Leeward Islands. 

British Columbia, 

Nova Scotia. 

Manitoba. 

North-West territories, Canada. 


Grenada. 

St. Vincent, 

St. Helena. 

Transvaal. 

Newfoundland. 

Orange Bzver Colony (now 
Orange Free State, see 

5 . 613, ante ) ; 
also {ibid., s. one 
protootorale, namely, 
Southern Hhodesia. 


(n) Tn the Goode of Marl (1867), L, E. 1 P. & D. 460. 

I b) In the Goode of Smith, [1904] P. 114. 

'») Army Act, 1881 (44 & io Viot. o. 68), s. 168. 

9) Ibid., a. 164 (4), (7). 
r) Ibid,,s. 94. 

9) British Ascertainment Act, 1869 (22 & 23 Viot. e. 63), ss. 1 — 4. 
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process from any competent tribunal in His Majesty’s dominions, 
and may command the attendance of persons to be examined, the 
production of documents etc. {t). In civil proceedings such court 
may nominate a person to take the examination {a), and in criminal 
proceedings it may nominate a judge or magistrate to take it. The 
deposition so taken is admissible jn evidence, as if taken before the 
court or judge to whom the process was addressed (&). Similar 
assistance may be given to foreign tribunals both in civil and 
commercial matters (c) and in criminal cases of a non-political 
character (d). * 

973. On the application of a colonial court a Secretary of 
State must give a decision, to be final, as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country (e). 

974. A judge of any court in a British possession with like powers 
to those of the King’s Berch Division in England, is authorised to 
discharge a criminal in custody on extradition proceedings, if he is 
not conveyed out of the possession within two months of his 
committal (/). 

975. The ordinary tribunals in a colony have no jurisdiction 
concerning acts done by the military authoiities when actual war is 
raging; and a state of actual war may exist, althougli for some 
purposes some of the ordinary tribunals may be permitted to carry 
on their functions in a district under martial law ig), 

976. No writ of habeas corpus may issue from an English 
court to any colony, where there is a court which can issue the 
writ, and have it duly executed {h). 

977. When in an action in a colonial court on a foreign judg- 
ment the defence is that the judgment was for a penalty, and that 
therefore the action ought not to be entertained, according to the 
rule prohibiting the courts of one country executing the penal laws 
of another, or enforcing penalties in favour of a foreign State, it is 
the duty of the colonial court to decide for itself whether the 
statute in question is penal, within the rule, so as to oust its juris- 
diction. The colonial court is not bound by the interpretation 
given to the statute by the foreign court, but is to construe and 
apply an international rule, which is a matter of law entirely within 
the cognisance of the court whose jurisdiction is invoked. The 
rule applies, not only to prosecutions and sentences for crimes and 
misdemeanours, but also to all suits in favour of the State for the 

(<) Evidence by Commissiou Act, 1859 (22 Viet. o. 20), ss. 1, 5; Bullivant v. 
A.-O.for Victoria, moi} A, 0. 196. 

(a) Evidence by Commission Act, 1885 (48 & 49 Viet. o. 74), s. 2. 

M Ibid., 8. 3. 

(c) Foreign Tribimals Evidence Act, 1856 (19 & 20 Viet. c. 113), ss. 1, 2, 6. 

{a) Extradition Act, 1870 (33 & 34 Yict. c. 52), ss. 24, 25. 

(«) Foreign Jurisdiction Act, 1890 (53 & 54 Viet. o. 37), & 4. See fferv^ 7 . 
FitiixUriek (1854), Kay, 421, under a similar section in the repealed Act, 

(/) Extradition Act, 1870 (33 & 34 Yict o. 52), s. 17 (4). 

((/) Ex parte D, F. MaraiSf [1902] A 0. 109, P. 0. 

(A) Habeas Corpus Act, 1862 (25 & 26 Yiot. o. 20), s. 1. 
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recovery of penalties for any violation of statutes for the pro- 
tection of the revenue, or other municipal laws, and to all judg- 
ments for such penalties (i). On the same principle an action 
will not lie in England to recover a contribution, levied under 
a colonial statute, towards payment of expenses of a local or 
municipal nature {k), , 

978. Every court in a British possession exercising bankruptcy 
jurisdiction is empowered to act in aid of every other and of all 
•ourts of similar jurisdiction in the United Kingdom (1). 

A colonial court has jurisdiction to entertain a suit for the same 
matter as a suit is pending for in an English court (?/i), and an 
English court will not set aside the judicial sale of an estate in a 
colony directed by the judgment of a competent court in the 
colony (n). English courts will assume that colonial courts have 
full and ample powers to do complete justice until the contrary is 
shown (o) and their proceedings will be presumed to have been 
regular (p). 

979. As courts of record the supreme or superior courts in, the 
colonies have power to punish summarily, by line or commitment, 
for contempt of court. But to constitute contempt of court an act 
must be calculated to obstruct, or interfere with, the course of justice 
or due administration of the law (q). Appeals against the exercise 
of the power to punish contempt of court will not be entertained by 
the Judicial Committee of the Privy Council, except in cases very 
special in their circumstances (r). The power to commit summarily 
for contempt of couit is considered necessary for the proper adminis- 
tration of justice. It is not to bo used for the vindication of the 
judge as a person, but only from a sense of duty, under the pressure 
of public necessity. No rule can, however, be laid down which is 
applicable to all cases. Committals for scandalising the court itself 
have become obsolete in England, the courts being satisfied to leave 
attacks upon them to public opinion. But in small colonies, con- 
sisting principally of coloured populations, the enforcement in proper 
cases of committal for contempt of court, for attacks on the court, 
may be necessary to preserve, in such a community, the dignity of, 
and respect for, the court (s). But where in the opinion of the 
Judicial Committee there has been no contempt of court (£), or an 
inappropriate punishment has been awarded (ti), or an order is 
made on grounds unsupported by evidence, or without notice to the 


0 Huntington v. AUrill, [1893] A. 0. 150, 155—167, P. 0. • 

k) Sydney Municipal Council v. Built [1909] 1 K. B. 7. 

7) Bankruptcy Act, 1883 (40 & 47 Viet. c. 52), s. 118. 

'm) Bayley t. Edwards (1792), 3 Swan. 703. • 

n) White 7. Hall (1806), 12 Yes. 321. 

(o) Smith V. Moffatt (1865), L. R. 1 Eq. 397. 

(p) Robertson y. Slruth (1844), 5 Q. B. 041 ; Henderson v. Henderson (1844), 
k. B. 288, 298. 

g) Re Special Reference from the Bahama Idands, [1893] A. 0. 138, P. 0. 
r) See McDermott v. British Ouiana {Judges) (1868), L. E. 2 P. 0. 841, 
a) McLeod V. St. Auhyn, [1899] A. 0. 549, P. 0. 
n Ibid. . 

u) Be Wallace (1866) L. B. 1 F. 0. 283. 
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Power. 
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colonies. 


person charged, or without giving time to prepare defence (t), an 
appeal will be allowed. 

980 . A system of extradition between His Majesty’s dominions 
in the United Kingdom and abroad has been created («c), by 
which fugitives from any one part of those dominions may be 
apprehended in another part, aAd sent back for trial to the part 
whence they fled, either by warrant issued in one part, and indorsed 
in another part, by one of the proper authorities {x), or by a pro- 
visional warrant, issued in any part which the fugitive is believed 
to be in, or on his way to, on the same conditions as if the offence 
charged had been committed within the jurisdiction, and the warrant 
backed and executed accordingly (j/). On apprehension, the fugitive 
is brought before a magistrate, and dealt with as if the offence 
charged had been committed within the jurisdiction {£). If he is 
committed to prison, a certificate and report thereof is made to the 
Secretary of State if the matter occurs in the United Kingdom, 
or to the Governor, if it occurs in a British possession (a). Fifteen 
days after the making of such certificate and report or after the 
decision of the court, on any writ of habeas corpus, or similar process, 
issued by a superior court, the fugitive is st rtby warrant to the part 
of His Majesty’s dominions whence he fled (o). If he is not removed 
in a month, a superior court may, on proof of notice to the Secretary 
of State, or the Governor, order his discharge (c). If the fugitive 
is not prosecuted within six months of his return, or if he is 
acquitted, he may bo sent back free of cost without delay to the 
place where, or on his w^ay whither, he was apprehended (d), 
or he may be discharged absolutely or on bail, or his return 
ordered after a date stated etc. (c). Groups of British possessions 
have been formed by Order in Council, to which contiguity or other 
reasons make it expedient to apply the system of inter-colonial 
backing of warrants and other provisions of the Fugitive Offenders 
Act, 1881 (/). 


(v) Jie J'o//ard (1868), L. R 2 P. 0. 100. 

(lo) Fugitive OlTeiulors Act, 18 S 1 (14 & 46 Viot. o. 69). And see title 
Exthaijition Aim Fugitive Ofeendeus. 


(») Ibid., B. 3. The proper authority is in the United Kingdom a judge of 
a superior court, a Secretary of State, or a I3ow Street luagmtrute, uud in a 
Eritish possession a Governor. 

(?/) Jbid., s. 4. 

(z) Ibid., s. 6. 

(а) Ibidr, B. 5 . 

(б) Ibid., 8*. 6. 

(c) mi., 8. 7. 

(d) Ik’d., 8. 8. 

(e) Ibid., B. 10. 

(/) Ibid., as. 12 et seq. 

The groups fonnod arrf'as follows, namely 
New South Wales. Uueensland. Western Australia. 

Victoria. New Zealand. Fiji. 

South Australia. Tasmania. August 23, 1883. 


Jamaica. 

Turk’s and Oaicos Islands. 
Ihitish Guiana. 

Trinidad. 


Leeward Islands. 
Barbados. 

St. Yiuoent. 
Grenada. 


St. Lucia. 

Tobago. 

Bahamas. 

British Honduras. 


Only with respect to offences to which Part I. of the Act applies, November 
29, 1864. 
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981. Frovision is made for the trial of offences committed on the 
borders of two British possessions, or on a journey between British The 
possessions, for the place of trial for false evidence, for the kinds of Judicial 
punishment to be inflicted, for the mode of indorsement and Po^r. 
execution of warrants, and for the conveyance of fugitives to Conflict of 
prison etc. {g), jurisdiction. 


The offences to which the * procedure applies are — treason, 
piracy, and every offence punishable, where committed, by twelve 
months’ imprisonment with hard labour or more(h). Evidence 
«nust be produced before the magistrates of the commission by the 
fugitive of an offence punishable by the law of the colony (or place) 
where it is alleged to have been committed, by imprisonment with 
hard labour for at least twelve months (i). 

982. If the legislature of any British possession provides by law Extradition 
for the surrender of fugitive criminals who are in, or suspected to foreign 
to be in, such possession, His Majesty may by Order in Council 
either suspend ilie operation, within such possession, of the Extra- 
dition Act, 1870, or part of it, or direct that the law, or any part 
of it, shall liave effect within such British possession, with or 
without modiffcaiions or alterations, as if it was part of the Imperial 
Act ik). 


Straits Sottloments, Hong Kong, Labuan, Decezabor 12, 1885. 

His Majesty’s East Indian territories, Ceylon, Straits Sottloments, Docombor 
12, 1885. 


Capo of Good Hope. 
Natal. 

Pasutoland, 

Orange lliver Colony 
(now Orango Free 
State). 


Transvaal. British Central Africa 

Bochuanaland protectorate. Protectorate (now 

Southern Ehodosia. Nyasaland I’lotoc* 

Barotseland — North-West torate). 

Bhodesia. North- Eastern Ehodesi a. 

Swaziland. 

Augusts, 1901, and 
June 1, 1907, as if the last six wore British possessions, to which also Port 1, 
of the Act is apidied. And see Order in Council October 22, 1906, as to Natal, 
made under Fugilive Offouders Act, 1881 (44 & 45 Viet. o. 69), a. 32. 


Gambia. 
Sierra Leone 
Gold Coast. 
Ashanti. 
Lagos. 


Gambia Protectorate. 

Sierra Leone Piotoctorate. 

Northern territories of the Gold Coast. 
Lagos Protecloriite. 

Northern and Southern Nigeria (Lagos, 
L^os Protectorate, and Southern 
Nigeria now jointly constitute the 
colony and protectorate of Southern 
Nigeria). • 


Part I. to apply to the last six places as if each was a British possession on 
Juno 11, 1902. •* 

Fugitive Offenders Act, 1381 (44 & 45 Viet. c. 69}, ss. 20 et sej. 

(?) It. V. Brixton Priaon {Qoverrwr), Ex parte Percival, [1907] 1KB. 
696. But see now Evidence (Colonial Statutes) Act, 1907 (7 Edw. 7, 
0. 16). 

{ft) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 18. Orders in Council 
have been made susponding the^ operation of the Act in Canada, the most 
recent and that now in force being the Order of July 6, 1907. Orders have 
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983 . Prisoners may be removed from any one colony to any other, 
for the purpose of serving their sentences, and returned on the 
expiry of their terms, by agreements entered into between the 
prescribed colonial authorities, and sanctioned by His Majesty in 
Council (/) ; and a principal Secretary of State may, with the concur- 
rence of the Governments of the British possessions concerned, order 
a prisoner to be removed from any one British possession to any 
other, or to the United Kingdom, to serve out his term, for any of 
the following reasons : — 

(1) That his life may be endangered, or his health permanently^ 
injured, by imprisonment where sentenced ; (2) That he belonged 
to the Boyal Navy or to His Majesty’s regular army when the ojBFence 
was committed ; (3) That the offence was committed wholly, or 
partly, outside the first British possession; (4) That there is no 
proper prison in the first British possession for him to serve out 
his term in ; (5) That he is a person who, by the law of the British 
possession, is subject to removal {m). 

984 . The legislature of a British possession may make laws for 
carrying these statutory powers into effect, so far as regards that 


boon made directing the colonial law to have ell* ct as if part of tlie linpeiij.1 
Act in — 


Now Zouland, May 13, 1875. 
llong Kong, March 30, 1877. 

Tritndad, July 11, 1877, November 20, 
1801. 

Gibraltar, July 11, 1877. 

MnimtiuB July 11, 1877. 

Stniits Settlements, July 11, 1877, 
December 31, 1883. 
lliilinmns, August 13, 1877. 

Jaumjctt j November 23, 1877. 


Gold Const 

Capo of Good Hope ] 


I February 4, 1878. 

British Honduras, Februaiy 22, 1878. 
Looward Islands, March 26, 1878. 
Malta, Jnito 20, 1878. 

Sl“LalNov»mbcr27.1S78. 
Bopiuda, Pubrnary 4, 1879. 
Oriiiunland West, Juno 20, 1879, 
Grenada, March 18, 1880. 

Tobago, June 28, 1880. 


St. Vincent, August 6, 1880. 

British Guiana, September 24, 1886, July 7, 1897. 

Nowfoundland, January 29, 1900. 

Conimouwealth of Au.stralia, March 7, 1901. 

In the Straits Settlonicnts tho surrender to foreign States of persons accused 
or convicted of certain crimes in cases whom tho Extradition Act does not 
apply (see Straits Settlements Act, '866 (29 & 30 Viet. c. 115), s. 2) is provided 
for by Orders in Council of June 20, 1879, December 31, 1883, November 29, 
1884. August 19, 1889, September 26, 1901, July 15, 1904 (Federated Malay 
States). 

In Oypnis, extradition is provided for by Orders in Council, mado under the 
Foreign Jurisdiction Act, 1890 (53 & 54 Viet. o. 37). See Orders in Council, 
July 151*1881, March 8, 1895, and December 12, 1895. 

(/) Colonial Prisoners Eemoval Act, 1869 (32 & 33 Viet. c. 10), s. 4. Agreements 
have been sanctioned W Order in Council between tho following colonies : — 
Straits Settlements and Lftbuan, October 24, 1870, November 28, 1 889, reciprocal ; 
Gibraltar and Ceylon, March 20, 1877, ar to prisoners of European origin, 
fiom latter to former; Gibraltar and Malta, April 30, 1877, former to latter ; 
Tobago and St. Vincent, May 16, 1878, reciprocal ; Falkland Islands and Malta, 
May 3, 1882, former to latter ; Grenada, St. Vincent, and St Lucia, December 13, 
1889, reciprocal between any two. Prisoners may be removed from Cyprus 
to Malta by Order in Council of December 31, 1883, made under the Foreign 
Jurisdiction Act, 1890 (53 A 54 Viet. c. 37), s. 7. 

(m) Colonial IMsoncrs Bemoval Act, 1884 (47 & 48 Viet o. 31), sa. 2, 5. 18. 



Part II.— Colonial Govbrnmknt. 


66IS 


possession, as to the payment of coats, as to the mode of dealing with sect, a 
. removed prisoners, as to subjecting any class of persona to removal, The 
and as to other necessary matters (n). On the direction of His ^dlclal 

Majesty in Council, such laws may have efifect given to them wholly Tower, 

or partly throughout His Majesty’s dominions and on the high 
seas (o). 


• Part III. — Laws of the Colonies. 

Sect. 1. — Application of English Law, 

Sub-Seot. 1 . — In Omeral. 

985. The extent to which English law applies to a particular Effect oT 
colony or possession depends primarily upon tlie manner in which 
that colony or possession became subject to the Crown. There is a Jf^iony.” 
great dilTerence between the case of a colony or possession acquired 
by conquest or cession in which there was at the time an established 
system of law, and that of a colony or possession which originated by 
the settlement of British subjects in territory unoccupied by any 
civilised State, and where there was no established system of law at 
the time it was peaceably annexed to the British dominions (a). There 
is also the third case of a colony or possession acquired by conquest, 
where at the time of annexation to the British dominions there did 


(«) When tliero are local legislatures and a central logislntiire, it is the central 
legislature which has power to moke such laws (seo Colonial Prisoners Eemoval 
Act, 1S84 (47 & 48 Vict. c. 31), s. 18). This Act- has been applied to Cyprus 

g 'etoher 17, 1884); to local jurisdiction constituted under the Africa Order in 
mncil, 1889 (amongst such jurisdictions are those which have developed into 
Uganda, the Nyasaland Protectorate, North-Eastern Khodesia, under various 
Orders in Council, wliich save the provisions of the Africa Order in Council on this 
subject) ; to the Pacifio Ocean and the islands and plains therein, including British 
Bettloraents and protectorates and places under no civilised government, except 
places within the jurisdiction of a British legislature or other civilised Power 
(^rch 15, 1893) ; to territories in South Africa within the boundaries of British 
Bechuanaland, the German protectorate, the rivera Chobo and Zambesi, the 
Portuguese possessions, and the South African Eepublio (Transvaal) (October 
26, 1696) (these territories are now known as the Bechuanaland^ Protectorate 
and Southern Bhodesia); to the protoctoratos of Northern Nigeria (March 16, 
1902), and Southern Nigeria (March 6, 1902); Weihaiwei (July 24, 1901); the 
East Africa Protectorate (July 11, 1905); the territories of East Africa bounded 
on the east and north-east by the Indian Ocean, the river Juba, and the south- 
western boundary of the Italian sphere, on the north by the Abyssinian 
frontier, on the west by the Uganda Protectorate, and on the southeby the 
German sphere, with all tho adjacent islands between the moutln of the Juba 
and Uuiba (August 11, 1902 and July 11, 1905). A general Order in Council 
of September 9, 1907, provides for the removal of pris^ers to tho United King- 
dom or a British possession, as to the serving of sentences (arts. 1 and 2), and 
the action of the Secretary of State (arta. 3 and 4), but does not affect agreements * 
made nnder the Act of 1869. 

(o) Colonial Piiaoners Removal Act, 1884 (47 & 48 Vict. o. 31), s. 12. No 
colonial laws have been pnesed under this section, the procedure provided by 
the Act and by the Order in Council of Sopterahor 9, 1907 (made under s. 4) 
being regarded as sufficient. 

(a) Cooper t. Stuart (1889}, 14 App. Oa& 286, 291, P. 0. ; see 1 Bl. Com. 107. 
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exist a system of law, which, although adapted to the requirements 
of the native population, was insufficient for and unsuitable to the 
requirements of the European settlers (6). 

SuB-Sxorr. 2.'^Conguered or Ceded ColenUe, 

986. In conquered or ceded countries which, at the time of their 
acquisition, had already laws of t'heir own, the Crown has power to 
alter and change those laws, but until this is actually done the 
ancient laws of the country remain in force (c), except where such 
ancient: laws are based on religious or ethical principles inconsistent 
with European civilisation, as, for instance, in the case of territory 
acquired from an organised but savage State (d). In such a case, 
in the absence of any agreement by the Crown to preserve such 
ancient laws, such repugnant laws are ipso facU) abrogated, and 
until certain laws are established in place of them the King, by 
himself and by such judges as he shall appoint, has power to jud^e 
them according to natural equity, as was done before certain 
municipal laws were given (e). Even in the case where there is an 
established system of law, any enactment contrary to our religion, 
or which is malum in ae, does not remain in force (/). 


[h) As in the case of India (soe p. 613, post) ; Freeman v. Fairlie (1828), 1 
Moo. Ind. App. 305. ** 1 apprehend the true general distinction to be, m efl'ect, 

between the co in tries in which there are not, and countries in which there are, 
at the time of tlieir acquisition, any existing ciyil institutions and laws, it being, 
in the first of those ciise.s, matter of necessity that the British settlors should use 
thoir native l.iws, os having no other to resort to; whereas in the other case 
there is an established lex loci which it might he highly inconvenient all at once 
to abrogate j and, therefore, it remains till changed by the deliberative wisdom 
of tbo new legislative powoi*. In the former case, also, there are not, but in the 
latter oa4<0 there are, new subjects to be governed, ignorant of the English laws, 
and unprepared, perhaps, in civil and political character to receive them. The 
reason why the rules are laid down in books of authority, with reference to the 
distinction between new-discovered countries on the one hand, and ceded or 
conquered countries on the other, may be found, I conceive, in the f^t that 
tliis distinction had always, or almost always, practically corresponded with that 
between the absence and the existence of a lex locu by which the British settlers 
might, without inconvenience, for a time, be govei ned ; for the powers from 
whom wo had wrested colonies by conquest, or had obtained them by treatic* of 
cession, bad ordinarily, if not always, been civilised and Chiistian States, whoso 
institutions, therefore, were not wholly dissimilar to our own. But in the 
settlements formed by the East India Oompany in Bengal the case was very 
different, and one to which'iieither of the rules referred to could possibly have 
an entire application. . . . Somo now course was to be taken in this peculiar 
case ; and tnu course actually taken seems to have been to treat the case in a 
great measure like that of a neV-discovered country, for the Government of the 
Company’s servants, and other British or Christian settlers using the laws of the 
mother country, as far as they were capable of being applied for that purpose, 
and leaving the Mahomedan and Geutoo inhabitants to their own laws and 
customs, but with some particular exceptions that wore called for by commercial 
policy, or the convenience of mutual intercourse” (Master’s Ileport, at p. 324). 

(c) Campbell v. /7a// (1774), 2{)State Tr. 239, 323; Forbeey. Cochrane (1824), 2 
B. & 0. 448, IIoLROYD, J., at p. 463. 

((/) 1 Bl. Com. 108 ; Calvin'* Ca»e (1608), 7 Co. Hep. 1, 17; Dutton v. ffou>dl 
(1693), Show; Pari. Cas. 24, 31. 

(e) Calvin'* Case, supra. 

f) BlanJeard V. Qaldy (1693), 4 Mod. Eep. 213, 226 ; Memorandum (1722), 
9 P. Wms. 73. See also the argumonts on the special verdict in 72. v. Ficton 
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In some cases the law of England has been applied to the 
. conquered country. In such a case the effect is to apply to the 
colony the common law and the statute law so far as they existed, 
either at the date of the application or at some other specified 
date, and were not merely in the nature of law of local policy 
adapted solely to England, but .were general regulations equally 
a^iicable to any country governed by English law(/7). Statutes 
enacted subsequently to the application of English law have no 
force in the colony, except in cases in which it is expressly provided 
that they shall so apply (h). This application of English law has 
taken place in Grenada (i), St. Vincent (j), Dominica {k), St. 
Lucia (Z), the Gold Coast (m), Gibraltar (n), and also in Cyprus 
(except as to Ottoman subjects) (o). 

In the case of Penang, one of the Straits Settlements, as there is 
no trace of any laws having been established there before it was 
acquired by the East India Company, it is immaterial whether it 
should be regarded as ceded or as settled territory. In either case 
the law of England, so far as applicable, must be taken to be the 
governing law (p). In other colonies the ancient laws have boeq left 
in force, except so far as they may have been altered by subsequent 
legislation. Thus in Ceylon (q), the Cape of Good Hope (r), Natal (s), 
the Transvaal, and the Orange Free State the Roman-Dutch law 
prevails. In Ceylon the Hindu inhabitants of the northern 
province are governed by customs called the Tcsawalamai. Where 
these customs are silent the Roman-Dutch law applies (a). The 
IMahomedans are governed by their own laws and usages. The 
Kandyans are governed by their own laws ; when these are silent 


(1810), 30 State Tr. 629, 883 — 055. In this case the point was whether a law per- 
mitting tlie infliction of toiture was abrogated by conquest and annexation to the 
British dominions. No judgment, however, was given. See also Mostyn v. 
Fahrigas (1774), 20 State Tr. 81, per De Grey, C.J., at p. 181 : •' The torture, as 
well as banishment, was the old law of Minorca, which foil, of course, when it 
came into our possession. Every EngUsh governor knew he could not inflict 
the torture : the constitution of this country put an end to that idea.” See also 
Ba^re V. Denton (1900), Journal of the Society of Comparative Legislation (n. b.), 
V^. II., p. 473. 

Tq) A.-Q. V. Stewart (1817), 2 Mer. 143, 160. 

(A) li. V. Vaughan (1769), 4 Burr. 2494. 

(t) By Proclamations of 19th December, 1764, and 10th January, 1784, printed 
in the 1875 edition of The Laws of Grenada, pp. 7 — 11. 

(y) By Proclamation of 7th October, 1763, printed in Shepherd, Colonial 
Practice of St. Vincent, p. xix. 

lie) Ihid, 

h) In cases where the codes are silent, as it existed in 1870. 

(m) As it existed 24th July, 1874. 

(n) As it existed 3 let December, 1883 (Order in Coimcil, 2nd Eebriary, 
1884). 

(o) As on 13th Ju^, 1878, by tho Cyprus Courtfr of Justice Order, 1882 
(Statutory Rules and Oiders Revised, Vol. V., Foreign durisdiction, p. 341). 

(p) Neo V. Neo (1875), L. R. 6 P. 0. 381, 392. 

(g) Hettihewage Sfman Appu v. Queen's Advocate (1884), 9 App. Gas. 671 , P. 0* 

(r) Scott V. A.-G. (1886), 11 P. D. 128. 

(«) Molyneux v. NcUal Land and Colonization Co., [1906] A. C. 655, P, 0. 

(a) The text of the Tesawalamai is set out in Yol. 1. of £he Revised Legislative 
Enactment of Ceylon. See also Pvthatampi v. Mailvo Kanam (1897), 3 Ceylon 
New Law Rep. 42 ; Sdhapathi v. Bvapra Kanam (1904), 8 t'Aid. 62. 


SlOT. 1* 

Application 
of English 
Law. 

English 
statute law- 
how far 
effective. 


Instances of 
continuance 
of existence 
of native law 


668 


Dependencies, Colonies, and British Possessions. 


Sect. 1. the Boman-Dutch law applies (b). This is also the case in British 
Application Guiana(c) under an express stipulation made at the conquest., 
of English Jn Mauritius the Code Napoleon (d), the Code de Procedure Civile, 
Law. tho Code de Commerce, and the Code d’Instruction Criminelle 
remain in force; the Code P6nal, however, which was promul- 
gated subsequently to the conquej^t, never applied. In the Province 
of Quebec the Coutume de Paris (e) and particular laws mad^or 
New France were the law at the time of the conquest, but on Zoth 
May, 1866, a civil code, based on the Code Napoleon, was promul- 
gated. This was followed by a Code de Procedure Civile, whidh 
wus promulgated 22nd June, 1867. In Trinidad the old Spanish 
law as it stood in 1797 remains in force (/). In St. Lucia the 
Coutume de Paris remained in force but it is now included in 
tlie Civil Code of St. Lucia, 1879, and the Code of Civil Procedure 
of St. Lucia, 1881. 


Sxtb-Seot. 3 . — Settled Cdoniu. 


DiHtlnciion 
between 
common 
Rnd Btatuto 
law as to 
applicability. 


987 . In the case of colonies acquired by settlement the o^mon 
law of England and the statute law as existing at the date' of the 
formation of the colony apply, but not statut^ subsequently 
enacted, unless they are expressly directed to apply (/t). This 
principle is, however, subject to this restriction, that so much only 
of the law of England is carried with them by the colonists as is 
applicable to their situation and the condition of an infant colony. 
Thus, whilo the general laws of inheritance and of protection from 


(6) Ordiiianco 5 of 1852, s. 5. 

(c) McDermott v. Bnttsh Guiana {Judges) (1868), L. E. 2 P. 0. 341. 

\d) D'Ejtinag v. CockcreJl (1836), 1 Moo. P. 0. 0. 103; Sdrandat v. Sawe 
(1866), L. E. 1 P. 0. 152 ; Her Majesty's Procureur v. Bruneau (1866), ibid. 169; 
Laifesse v. Lagesse (1872). L, E. 4 P. 0. 553. 

(c) 13yan edict of April, 1CG3 (see Moiitigny, Histou'O du Droit Canadien). By 
a proclamation of 7th October, 1763 (printed in Shepliord, Colonial Practice of 
St. Vincent, p. xix), it was promised that pending the making of laws “ as near 
as may ho agreeable to the laws of England ... all persons inhabiting in or 
resorting to our said colonies (including inter alia Quebec) may confide in qmx 
royal protection for the enjoyment of the benefit of the laws of our realpij^f 
England.*’ This proclamation never became effective in Quebec, except sblnir 
as it extended to the inhabitants of Canada the benefit of the EngUsh criminal 
law {A.-G. V. Stetvart (1817), 2 Mer. 143, 168). 

(/’) Kscallur v. Escallier (1885), 10 App. Cas. 812, P. 0.; R. v. Ptcim (1810), 
30 State Tr. 529, 883. 

((/) Du Boulay v. Du Boulay (1869), L. E. 2 P. 0. 430 ; and see Laws of St. 
Lucia, p. 1.' 

(A) Memorandum (1722), 2 P. Wms. 75; The Lauderdale Peerage (1886), 10 
App. Oefif. 692. “ Whon tho province of New York was founded by the English 
settlors who wont out there, those English settlers carried with them all the 
iinin unities and privileges and laws of England. The Englishmen in a province 
which had been so sottlefL were as free Englishmen, with as much privilege, as 
those who remained in •England. It is true that it is only the law of England 
' RS it was at that time that such settlors carry with them ; subsequent legislation 
in England altering the law does not affect their rights unless it is expressly 
made to extend to we province or colony. It is equally true that in all the 
books or dicta in which that rule is laid down there is always a qualification put 
in somewhat of this sort : the settlors who go out carry out the law so far as it 
is applicable to their now situation. That is a va^e and general kind of 
phrase, but I think it has sound sense in it” (per Lord Blackbubn, at p. 744). 
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personal injuries are introduced, it is not so with enactments Sjjo*. l. 
relating to the property of a great and commercial nation, to police AppUoatlon 
and revenue, the Established Church, ecclesiastical courts, and of English 
similar subjects, which are inapplicable to the colonial cireum- 
stances (i). Thus, the law of mortmain (A), the Real Property 
Limitation Act, 1838 (1), the Wills Act, 1837 On), and the Statute of 
Eraids (w) have been held not to apply to colonies. On the other 
hand, the Bankruptcy Act, 1888 (o), and the common law rule against 
pe|;petuities (p) have been held to so apply, except in the latter case 
as to Crown grants (q). 

In the case of some settled colonies, the date on which the law of 
England is to be ascertained as applying to the colony has been 
fixed by enactment (r). 

Seot. 2. — Impenal Legislation, 

988^The ro 3 al prerogative extends to the whole of Ilis Majesty’s Piiiulpiea 
dominions, and consequently the King has jurisdiction to legislate 
for all colonies by Order in Council until His Majesty grants, ^r ?egi8?ation for 
even promises, a separate legislature, on whicli this jurisdiction colonies, 
ceases (s), except^ far as there is a reservation in the promise or 
grant (a). This prerogative jurisdiction may bo exercised byway 

(i) 1 lil. Com, 108. Soo, however, Whichr v. llume (l8o8), 7 II. L. Cas. 121, 

“Nothing is more difficult than to know whitsh of our laws is to bo regarded as 
imported into our colonics . . . The Act (Australian Courts Act, 1S2S (9 Goo. 4, 
c. 83), says ‘ all tho laws adapted to the situation of tho colony.’ Who is to 
decide whether they ore adapted or not ? That is a very difficult question ” ( per 
Lord CiiANWOETii, at p. ICl). 

(A) V. Stewart (1817), 2 Mor. 143 (Grenada); TVhklt^r v. JIums 

(1858), 7 II. L. Cas. 124 (Now South Wales) ; Jtx v. McKinney (1889), 14 App. 

Cas. 77, P. C. (British Honduras). 

(/) .3 & 4 Will. 4, 0 . 27 ; Pitt v. Bacre (Lord) (1878), 3 Ch. D. 295 (Jamaica). 

(w) 7 Will. 4 & 1 Viet. c. 20; He Goods of Poi/ (18 J9), 2 Curt. 328. 

(«) 29 Car. 2, o. 3, s. 12, repealed by Wills Act, 1837 (7 Will. 4 & 1 
Viot. c. 2G); Memorandum (1722), 2 P. Wms. 75 (Barbados). 

(o) 46 & 47 Vict. c. 62; Callender Sykes (Jo. v. Colonial Seci clary of Layos 
and Davies, [1891J A. C. 400, P. CL 

Nco V. Ong Chvny Neo (1875), L R. 6 P. 0. 381, at p. 394. 

(qjl^hoper^. Stuait (1889), 14 App. Cas. 28G, P. 0. 

* (r) E.g., in British Columbia as on 19th Novornbor, 1858, subjoct, however, 
as to either part (Vancouver’s Island or the continental part of British Columbia) 
to post colonial legislation (Ordinance 7 of 1867) ; Piji, 2ud January, 1873 
(Ominance 7 of 1875); Hong Kong, 5th April, 1843 (Ordinance 3 of 1873); 

Ontario, 15th October, 1792 (Consolidated Statutes, 1859); New South* Wales 
(then including Queensland, South Austr.ilin, Victoiia, and Western Australia), 
and Tasmania, 25th July, 1828 (Australian Courts Act, 1828 (9 Goo. 4, c. 83), 
s. 24). In the cose of the Falkland Islands, by Ordinance No. 3 of 1900,«. 31, 

“ Subject to all local ordinances and Orders in Council in force for tho time 
being, BO much of the law of England, for the time being, as is anplicable to 
local circumstances, is and shall be in force in Uiis colony ,'*so far as it is suitable 
and appropriate, and only to such qualification as local ciircumstances render 
necessary.” 

(«) See Re BiUeman's Trust (1878), L. B. 15 Eq.355 ; Campbell v. Ifall (1774), 

20 State Tr. 239. 

(a) There is such a reservation of the right to legislate by Order in Council in 
tho case of Gibraltar, St. Helena, Ceylon, the Falkland Islands, Fiji, the 
Gambia, the Gold Coast, Hong Kong, Malta, Mauritius, Seychelles, Sierra 
J^eone, Southern Nigeria, jhe Straits SetUoments, Trinidad and Tobago, Grenada 
Sk Lucia, St. Yinceut, and British Guiana. 

H.L.--T3t. X 
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Imperial 
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Instances of 
such legisla- 
tion. 


of charter under the Great Seal as well as hy Order in Council (6). 
All colonies, being held of the Crown of the United Kingdom, are* 
Kiibject to the Imperial Parliament (c). In practice, however, the 
jurisdiction to legislate for colonies having a separate legislature 
is usually exercised only when legislation outside the powers of the 
local legislature is required. Circumstances, however, may arise 
that will necessitate the intervention of the Imperial Parlia- 
ment (d). The Imperial Parliament also makes enactments dealing 
with the whole of Plis Majesty’s dominions in respect of matters 
which affect the interests of the entire Empire as distinguished 
from those of particular parts thereof. 

Accordingly, besides the Constitution Acts and the Act for con- 
firming certain Colonial Constitutional Acts which have been 
already mentioned (c), there have been passed, among others (j[), 
the following Imperial Acts relating to the colonies — the Colonial 
Laws Validity Act, 180.5 (g) ; the Fugitive Offenders Act, 1881 (/t)» 
under which persons charged with any of certain offences can be 
arrested in any part of Ilia "Majesty’s dominions other than that 
in wliich the offence is alleged to have been committed, and convoyed 
to the part ivheuce he is a fugitive for < rial and punishment ; the 
Extradition Acts, 1870 and 187.3 (i), wnich are made to meet in 
the colonies the case of persona found there charged with having 
committed offences in foreign countries; the Colonial Prisoners 
Kemoval Acts, 1800 and 1884 (/c), by which prisoners maybe trans- 
ported on certain conditions from one colony to another; the 
British Law Ascertainment Act, 18.59 (i), which enables suitors 
to ascertain the law of one part of Ilia Majesty’s dominions for 
the purpose of trials in any other part; the Foreign Tribunals 
Evidence Act, 1856 (m), under which evidence can be taken in 
relation to civil and commercial matters pending before foreign tri- 
bunals, subsequently extended {n) to non-political criminal matters ; 
the Documentary Evidence Acts, 1868 and 1882 (o) ; the Acts for 
taking evidence in the United Kingdom, India, or the colonies for 

(6) Jephaon v. Mura (183a), 3 Knapp, 130, 151. 

(c) Camplell v. IMl (1774), 20 State Tr. 239, per Lord Mansi ield at cola, j822, 
323; May, Parliamentary Practice, Uthed., p. 37 ; “ Of the powois and juris- 
diction of the Pailiamont, for ui'Udng of laws in proceeding by bill, it is so 
transcendent and absolute, as it cannot bo confined either for causes or persons 
within any bounds ” (4 Co. Inst. 3G). 

(d) As for instance .the suspension of the constitution of Lower Canada in 
1838 by etat. (1838) 1 & 2 Viet. c. 0 and stat. (1839) 2 & 3 Viet. c. 63. 

(e) Pp. 506 et seq,, ante. 

(/)( A full list is giyen in Tarring’s Law Eelating to the Colonies, 3rd ed., 
chap. 6. 

(g) 28 & 29 Viet. c. 63 ; see p. 636, ante. 

{h) 44 & 46 Viet. c. 69 ; see p. 662, ante. 

(0 33 & 34 Vict. c. 62, ss. 17, 18; 36 & 37 Viet. c. 60, s. 1. Their operation 
may bo suspended by Order in Council within any British possession so long as 
provifion is therein made by law for surrendering fugitive criminals, or any 
iuch law may be made to have effect as if part of the Act. 

(A;) 32 Vict. c. 10 ; 47 & 48 Yict. c. 31 ; see p. 664, ante. 

h) 22 & 23 Vict. c. 63 ; see p. 559, ante. 

(m) 19 & 20 Vict. c. 113. 

(n) By the Extradition Act, 1870 (33 & 34 Yict. c. 62), s. 24. 

31 & 32 Vict. c. 37 ; 45 & 46 Vict. a 9. 
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use in <any court or tribunal in His Majesty’s dominions (j)); the 
JSvidence (Colonial Statutes) Act, 1907 (^); the Colonial Courts of 
Admiralty Act, 1890 (r), by which colonial legislatures may confer 
admiralty jurisdiction on their supremo and inferior courts, which 
are also authorised to act as piize courts (»); tlic Admiralty Offences 
(Colonial) Act, 1860 (0i which enables colonies to legislate as to the 
trial of offences concerning persons dying at sea or otherwii-e abroad 
of hurts received within the legislating colonies respectively ; the 
Naval Prize Act, 1864 (a) ; the Colonial Naval Defence Act, 
lobs (6); the Colonial Proj)ates Act, 1892(c), which provides for 
the recognition within the United Kingdom of probate and letters 
of administration granted in British possessions ; the British 
Settlements Act, 1887 (d), which provides for the government 
of British settlements in places where no civilised government 
exists; the Colonial Boundaries Act, 181)5 (c) ; the Colonial 
Marriages Act, 1865(/); the Pensions (Colonial Service) Act, 
1887(/7); the Colonial (lovernors (Pensions) Acts, 1865 and 
1872 (h) ; the Colonial Solicitors Act, 1900 (i ) ; the sections of the 
Foreign Jurisdiction Act, 1890 (./), which provide for the trial .in 
British possessions of persons charg(‘,d with having committed 
offences in foreign countries where Jlis Majesty has jurisdiction, 
and for carrying into effect in British possessions of sentences passed 
by British courts in foreign countries; the Demise of the Crown 
Act, 1901 (A), which makes fresh appointments to offices in Ifia 
Majesty’s dominions on the decease of the Sovereign unnecessary ; 
and the following Acts which primarily concern the United King- 
dom or part of it, but wliich comprise provisions which extend or 
apply to the colonies, namely : certain Co 2 )yright Acts (1) ; the 
Medical Practitioners Acts(?/i), providing for registration in Fngland 
and the colonies and for reciprocity ; the Dentists Act, 1878 (n ) ; 
the Naturalization Act, 1870 (o) ; the Foreign Enlistment Act, 


(р) Evidence by Oommissinii Act, 1809 (22 Viet. c. 20); Evidonco by Cora- 
mission Act, 1885 (48 & 49 A'ict. c. 74). 

fq) 7 Edw. 7, c. 16. 

(r) 63 & 64 Viet. e. 27 ; see p. 557, ante. 

(») Prize Courts Act, 1894 (57 & 58 Viet. c. 39), s. 2 (3), 

(<) 23 & 21 Viot. c. 122 ; see p. 639, ante. 

(a) 27 & 28 Viet. c. 26. 

(b) 28 & 29 Viet c. 14. 

(с) 66 Viet. c. 6 ; see p. 659, ante. 

(d) 60 & 61 Viet. c. 64 ; see p. 672, post 

i ) 68 59 Viet. c. 34. 

0 28 & 29 Viet. c. 64. 

) 60 & 61 Viet. c. 13. 

) 28 & 29 Viet. 0 . 113 ; 35 & 36 Viet, a 29; see p. 632, flufe. 

) 63 & 64 Viet. c. 14. ^ 

9 53 & 64 Viet. c. 37, ss. 6, 7, 9. 

) I Edw. 7, 0. 5. * 

1 6 & 6 Viet. c. 45 (1842) ; 7 & 8 Viet. c. 12 (1846) ; 10 & 11 Viet. fi. 95 
(1847) ; 15 & 16 Viot. c. 12 (1862 ) ; 49 & 60 Viet. c. 33 (1886), ss. 8, 9. 

(m) 21 & 22 Viet. c. 90 (1858), s. 46; 49 & 60 Viet. c. 48 (1886), Part IL; 
6 Edw. 7, 0. 14 (1905). 

(n) 41 & 42 Vict. c. 33. 

(o) 33 & 34 Vict. c. 14; colonial naturalisation only has effect within the limits 
of the particular colony. ^ 


Reot. 2. 
Imperial 
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1870 (;)), which enforces neutrality upon His Majesty’s subjects in 
case of war between foreign States at peace with His Majesty;* 
the Territorial Waters Jurisdiction Act, 1878 (q), which empowers 
colonial courts to deal with charges of offences alleged to have 
been committed at sea within a certain distance of the coast ; the 
Army Act, 1881(7'), which enables the colonies to provide for the 
discipline of the forces when abroad ; the Bankruptcy Act, 1883 («), 
which makes bankruptcy courts in the United Kingdom and in 
the colonies auxiliary to each other; the Merchant Shipping Act, 
1894(a), as to regisii'y of shipping, rnastors, and seamen, passenger 
and einignint ships, safety of navigation, lighthouses etc. 

The power of the King to legislate by Order in Council for a 
conquered colony is abrogated by a proclamation promising to call 
an assembly to enact laws (h). In the case of New Zealand it is 
expressly enacted by the Imperial Parliament (c) that, whereas it 
may be expedient tbau the laws, customs, and usages of the 
aboriginal or native inhabitants of New Zealand, so far as they are 
not repugnant to the general principles of humanity, should for the 
present be maintained, it shall bo lawful for the King by letters 
patent to make provision for the maintoiiinice of those laws, customs, 
and usages, and to set apart particular d.striets within which they 
are to be observed, notwithstanding any repugnance of such laws, 
Btalutoa, or usages to the laws of England or of New Zealand. 

989 . In cases where settlements have been made in barbarous or 
desolate countries, and no legal form of government or constitution 
has been established, the ])rovi8ions of the British Settlements 
Act, 1887 (cl), apply. This Act empowers llis ]\rajcsty by Order in 
Council to make laws and establish courts and regulate proceedings 
within any British settlement (e ) ; to delegate to any three or 
more persons within tlie settlement all or any of the powers given 
by the Act to His Majesty in Council (/); and to confer on any 
court in any British possession any such jurisdiction, civil or 
criminal, original or appellate, in respect of matters occurring in 
any British settlement as might be conferred by virtue of the Act 
on a court in the settlement (/y). A British settlement is deJlaed 
by the Act (h) as being a British .possession which has not been 


1 'p) 33 & 34 Viet c. 90. 
q) 41 & 42 Viet. c. 73. 
r) 44 & 45 Vict. c. 68. 

«) 46 & 47 Viet, e. 52, S8. 118, 1C8. 

a) C7 & 58 Viet. c. 60, Parts I., II. (see ss. 261, 264 as to application 
of), HI. (see ss. 365 -307), V. (see s. 478), VHL (see ss. 658, 670—676), 
Xni. (see ss. 690 [3 b], 691, 699), XIV. (see ss. 723, 735 (by which the 
legislature of any British possession may repeal any provisions of the Act 
relating to ships registered in that possession, subject to reservation for His 
Majesty’s approval except those in Part HI. relating to emigrant ships), s. 7361. 
(6) J/all V. Campbell (1774), 1 Cowp. 204, 213. 

(c) New Zealand (lonstitution Act, 1852 (15 & 16 Viet. o. 72), s. 71f 
(d) 60 & 61 Viet. c. 54. 
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acquired by cession or conquest, and is not for the time being 
•within the jurisdiction of the legislature, constituted otherwise 
than by virtue of the Act, or any Act repealed thereby, of any British 
possession. 

Sect 9,^Ch^nnel Islands, 

Sub-Sect, 1. — Application of English Law, 

990. The Chan nel Islands are not part of the United Kingdom* 
but are included in His Majesty’s dominions, and form part of 
the British Islands (i). They are the only part of the Duchy of 
Normandy remaining subject to the Crown, of which duchy they 
formed part until 1205, when tlio remainder of the duchy was 
conquered b^ Philippe Auguste, King of France. 

The English common law does not extend to the Channel Islands, 
in which the law is based on the customs of Normandy as in 1205, 
which are contained in the Ancienne Coutume (k) and the Grand 
Coutumier du Pays et Ducho de Normandie (i). The Koman law 
did not prevail in the Duchy of Normandy (a). 

English statute law does not apply to the Channel Islands except 
in the case of statutes especially direct'd to apply either to all Ilia 
Majesty’s dominions or specially to the Channel Islands. 

Sub-Sect. 2 — Imjerial Legislation, 

991. As in the case of the whole of His Majesty’s dominions, 
the Imperial Parliament has jurisdiction to legislate for the Channel 
Islands (/>). Statutes haviiTg effect in tho Channel Islands are 
registered in the Boyal Courts of Jersey, Guernsey, and Alderney (c). 

(i) Interpretation Act, 1889 (32 & 53 Viet, c. 63). s. 18. 

(/c) In 1374 was published “ Cominentniies du Droict Civile, tant public qua 

f nve, observe uu Pa)'8 at J)uch(S de Nonliiiaiideo,” by Giallaume Terrion, 
aoutenant-Oeneial du Bailli do Dieppo. Lord Westbuhy in ia Cloche v. La 
Cloche (1870), L. B. 3 P. C. 125, at p. 130, said: “The Commentary of Toriion, 
therefore, may bo loasoiiablv regarded as tlio best evidence of tho old custom of 
Normandy, and also of tho (channel Islands before the separation of Normandy 
from the English Crown.” 

{1) Rouen, 1539. This edition contains a Latin commentary by Rouillo of 
Alencon, composed in 1533. An edition based on this was published in 1881 
by W. M. De Gruchy, Jur5-Justicier a la Cour Royalo do I’lslo do Jersey. In 
1881 also E. J. Tardif published “ Lo Tros Ancien Coutumier de Normandie,” 
which seems to belofig to tlio oarly part of the thirteenth century. 

(o) FaUe v. Oodfray (1888), 14 App. Cas. 70, P. 0. /‘It [t.c., the Roman law] 
did not prevail in the Duchy of Normandy, from which tho laws of Jersey are 
derived” (per curiam, at p. 75). See also La Cloche v. La Cloche (1870), L. B.. 

3 P. 0. 125 ; (1872) L. R. 4 P. 0. 325, 334 ; Thornton v. Eohins (1837), I Afoo. 
P. 0. 0. 439, 4^7, 453; Dyecm v. Oodfray (1884), 9 App. Cas. 72G, 731, C. 
The Coutnmo de Paris and the Coutume d’OrUans nrt-y be referred to tho 
purpose of intor])roting tho customs of Jersey, but not sjs showing what is the 
law of Jersey {La Cloche v. La Cloche, supra, ut p. 76). 

(b) See p. 569, ante. 

(c) In former times the island civil authorities have refused obedience to Acts 
wMch had been registered on the ground that they were contrary to tho charter 
(see Bowditch’s Treatise etc. on the Islands of Guernsey and Jersey etc., p. vi.). 
Tho civil authorities have also at times attempted to claim a right to suspend 
the registration of an Act of tho Imperial Parliament, but such a claim seems 
to be inconsistent with the supremacy of Farliamont. Further, by an Order in 


Sect. 2. 

Imperial 

Legislation. 


Part of 

His Majesty's 

dominions. 


Nature of 
law in. 


Legislation 
by statute. 



574 


Dependencies, Colonies, and British Possessions. 


Sect. 3. 

Channel 

Islands. 


Legisljili(>n 
by Onl(’r in 
Council. 


The principal subjecfcs of Imperial legislation having effect in the 
Channel Islands are customs and excise (i), army and militia (e), 
extradition (/), friendly (/y), industrial (/^), and loan (i) societies, 
savinf^s banks (/c), sea fisheries (f), telegraphs (w), prohibition of 
growing tobacco (n), and the backing of warrants (o). 

The Sovereign has also the power of legislating for the Channel 
Islands by Onlers in Council, which, like the statutes, are registered 
in the Royal Courts of Jersey, Guernsey, and Alderney. A claim 
lias been made that Orders in Council have the force of law in 
the Channel Islands only after registration. The Crown, on the othe? 
hand, contends that registration is not necessary to give validity to 
Orders in Council, and that the object of registration is to preserve 
a record and give public notice of the making of them, so that the 
people of the islands may conform thereto (p). This question 
appears never to have been actually decided, but on several occa- 
sions Orders in Council which were obnoxious to the States have 
been withdrawn. 


Council of 7thM.iy, 1800, it is laid down that the registration of an Act of 
I’lirlimnout, in which the islands ore namod, is rot essential to tho operation 
thereof, and that His hfajesty’s siihiocts in tho islands of Jcisey, Guernsey, 
and Aldornoy are hound by law to take notico thereof, though no logistratiou 
should tnko place (Lo Cras’s Laws of Jersey, p. 70). 

(d) Excise on Spirits Act, 1860 (20 & 24 Viet. o. 129), s. o; Customs Con- 
solidation Act, 1876 (39 & 40 Vict. c.30) ; Customs Buildings Act, 1879 (42 &43 
Vict. 0 , 36) ; Oubtoms and Inland Eovnnuo Act, 1881 (44 & 45 Vict. c. 12), 
BS. 7, 8 ; Einanco Act, 1800 (50 00 Vict. c. 28), es. 4, 5. 

(c) Army Act, 1881 (44 & 45 Vich c. 58). 

( /) b’ngitivo Ollondors Act, 1881 (4t & 4i> Vict. c. 69); Extradition Act, 
1870 (33 & 34 Vict. c. 52). 

(r/) Erieinlly Societies Act, 1890 (59 & GO Vict. c. 2,>). 

(h) Industrial and Provident Societies Acts, 1893 and 1894 (56 & 57 Vict. 
c. 39 ; 57 & 58 Vict. c. 8). 

(i) Ijoan Societies Act, 1840 (3 & 4 Vict. c. 110). 

(k) Savings Bank Act, 1833 (3 & 4 Will. 4, c, 14) ; Trustee Savings Banks 
Act, 1863 (26 & 27 Vict. c. 87) ; Savings Banks Act, 1887 (60 fk 51 VicI c. 40) ; 
Savings Banks Act, 1891 (54 & 55 Vict. c. 21) ; Savings Bank Act, 1893 (56 & 57 
A'ict. c. 69) ; Savings llanks Act, 1894 (4 lidw. 7, c. 8). 

(/) See Pishoiios Act, 1813 (6 & 7 Vict. c. 79) ; Sea Fisheries Act, 1868 
(31 & 32 Vict. c. 45) ; Fisheries (Oyster, Crab and Lobster) Act, 1877 (40 & 41 
Vict. c. 42) 

(ni) Telegraph Acts, 1870, 1885, and 1892 (33 & 34 Vict. c. 88; 48 & 49 
Vict. c. 58; 55 & 56 Vict. o. 59) ; Wireless Telegraphy Act, 1901 (4 Edw. 7, 
0. 24). 

(n) 12 Car. 2, c. 34 (1660); 15 Oar. 2, c. 7 (1063); Tobacco Cultivation Act, 
1831 (1 & 2 Will. 4, c. 13). 

(o) Irfilictablo OffoTioos Act, 1343 (11 & 12 Vict. o. 42); Indictable Offences 
(Fi eland) Act, 1819 (12 & 13 Vict. o. 69); Criminal Justice Administration 
Act. 1851 (14 & 15 Vict o. 55); Petty Sessions (Ireland) Act, 1851 (14 & 15 
Vict. c. 93) ; Indictable Offences Act Amendment Act, 1868 (31 & 32 Vict. 
c. 107). 

(p) Jle The States of Jersey (1863), 9 Moo. P. 0. 0. 185. This case 
was heard before a Committee of the Privy Council for the Affairs of Jersey and 
Guernsey (see Order in Council of 24th January, 1901, Statutory Rules and 
Orders Revised, Vol. I., Channel Islands, p, 1). Tho committee considered 
tliat serious doubts existed whether the establishment of laws for Jersey 
without the consent of the States thereof was consistent with the constitutional 
rights of the island (7?e States of Jersey, supra^ at p. 262). 



Part III.—Laws of the Colonies, 


575 


Sub-Seot. 3. — Island Legislation. Sect. 3. 

992. In the Channel Islands, Jersey has a legislative body 
known as “ The States,” consisting of a bailiff, appointed by the — 
Crown, and holding office during pleasure, twelve jurats elected for ^egisiatuie uf 
life by the ratepayers, twelve rectors of parishes, appointed by the 
Crown for life, and twelve consfkbles of parishes elected by the 
ratepayers for three years, and fourteen deputies elected for tliree 
years (three from the parish of St. Heliors and one each from the 
oiher eleven parishes). The States can pass laws which are of force 
for three years. If they are approved by His Majesty in Council, 
and registered in the Eoyal Court, they become permanent (</). The 
bailiff and the twelve jurats constitute the lloyal Court, of which 
the bailiff, who is always a trained lawyer, is president, but with 
only a casting vote. He appoints a lieutenant bailiff to act in his 
absence, wlio is always a jurat. The jurats have no legal training, 
but must have a property qualification, and in many cases have 
served in some parochial office, e.g.y that of constable. In 
Guernsey the Royal Court, consisting of the bailiff and twelve Legislature 
jurats, has exercised, since the beginning of the 15th century, the 
right of acting as a legislative body, at certain courts called Chefs 
riaids, the ordinances of which take effect without the consent of 
either the Privy Council, the Governor, or the people, but must not 
militate against an Order in Council, or a law passed by a superior 
authority. The States, which consist of the bailiff, twelve elected 
jurats, rectors of parishes, the procureur, and one constable from 
each of the ten parishes, discuss projects of law sent up by the 
Royal Court, which, if agreed to, require the assent of the Sovereign 
in Council in order to become law {r), i 

993. The States of Jersey have power to enact, repeal, and JejM*y, 
amend provisional laws having force for three years (s) without P^viwonai 
receiving the royal assent, provided that such provisional laws are ‘peunnneat 
not repugnant to any Act of Parliament or Order in Council rele- legislation m. 
vant to the island, do not touch tlie prerogative of the Crown, or the 

rights or privileges of the King’s subjects, and are not contrary to 
the customs of Normandy (t). Laws enacted by the States which 
have received royal assent are permanent in tlieir operation. 

The laws of Jersey were codified in 1771, and the subsequent Codification. 
Acts of the States and Orders in Council are printed in an official 
publication entitled the Eecueil des Lois.” 

994. The States of Guernsey have similar powers of legislation Ouernscy, 
to those of Jersey, and in addition have power to legislate for the 

island of Alderney, subject to disallowance by the King in 


(j) See Report of Royal Commission to Inquire into th^Laws of Jci’sev, 18G1, 
p. -vi.; Re States of Jersey 61853), 9 Moo. P. 0. 0. 185; (1858) 11 Moo. 
P. 0. 0. 320; (1862) 15 Moo. P. 0. 0. 195. 

(r) See Duncan’s History of Guernsey, chap. 8 ; Re Royal Court of Guernsey 
(Biitliff and Jurats) (1814), 5 Moo. P. 0. 0. 49; Martynv. M'Callock 

1 Mod. P. 0. 0. 308. 

(s) Order in Council, 28tli March, 1771 (Le Cras, Laws of Jersey, p. 310). 

0) Le Cras, Laws of Jersey, p. 16. 
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Council («). The States of Alderney seem not to have any powers of 
legislation. The islands of Sark, Herm, and Jethou are dependencies 
of the bailiwick of Guernsey (t?). Sark has a representative 
assembly and courts of justice of its own, while Herm and 
Jethou have none, being wholly dependent upon and subject to 
Guernsey (j;). , 

Sect. 4. — Isle of Man. 

Sub-Sect. 1. — AjyjfUication of English Law, 

995. The Isle of Man is not part of the United Kingdom (a), but 
forms part of the British Islands (h), and is included in His 
Mn jesiy’s dominions. It is not a foreign dominion of the Crown (c). 
The sovereignty of the Isle of Man was purchased from the Duke 
of Athol by the Crown in 1765 (rf). 

The common law of England does not extend to the Isle of 
Man (c), in which the laws are based on the ancient customary laws 
of the island ( f). 


The only collections of tho laws of Quornsi v which appear to have been 
ublished are the following : — (1) Approbation rlos lois, coutumos ot usages de 
lie do Quornsey iniprime sur Tcdition de 1715, Gueiiisoy, 1822; (2) changes 
effected in the laws of Gucnisey in 1823, to which are j)refixed the report of the 
Royal Ooxnniission deputed to that island in 1815. Tho observations of the 
Royal Court, and tho answers of . . . tho lords of His Majesty’s . . . l*rivy 
Council, Guernsey, 1823. See also Second Ropoit on tho State of the Orimiual 
Law in tho Channel Islands (Guernsey), Parliamentary Paper, 1847-1818 
[Cd. 945], pp. xi. — XV, 

(v) Ileim once made an unsuccessful attempt to assert independence of 
Guernsey {Maiiyn v. M'ChVocIc (1837), 1 Moo. P. 0. 0. 308). As to Guernsey 
generally, see also Perry, History of Guernsey. 

(a;) Martyn v. McCulloch^ sujvra. 

(a) J)avuon\, Farmer (1851), 6 Exch. 242; Johnson, Jurisprudence of the 
Isle of Man, p, 33, 

(5) Intoipretation Act, 1889 (52 & 63 Viet. c. 63), s. 18 (1). Official service 
in the Isle of Man qualifying for a superannuation allowance out of the Island 
revenues is, for pension purposes, deemed service in ilis Majesty’s permanent 
Civil Service (Isle of Man (Officers) Act, 1876(39 & 40 Vict. c. 43), s. 1). If the 
salary and emoluments of an office formerly held in the Isle of Man or j.Ii8 
Miije.*jty’s permanent Civil Service is greater than that of the olfice from which 
retirement takes place, tho allowance as to tho years reckoned towards super- 
annuation at date of cessation of tiie larger salary is calculated on the basis 
of the same nniount as if rcUrcimoiit had taken place at that date (Isle of Man 
(Offlceis) Act, 3882 (45 & 46 Vict. o. 46), s. 1). 

(c) Ex parte Brown. (1864), 5 13. & S, 280; and therefore the writ of habeas 
eorpus run's to tho Isle of Man at common law, notwithstanding the pro- 
hibition of the Habeas Corpus Act, 1862 (25 & 26 Vict. c. 20), of the issue of this 
writ frofc England to any foreign dominion of tho Crown possessing courts 
competent to grant it. 

((A Eor £70,000 ; Islo^f Man Purchase Act, 1765 (5 Geo. 3, c. 26) ; see also 
45 Geo. 3, c. 123. As to the constitutional history of the Isle of Man, see 
, ‘liurge, Commentaries 6n Colonial and Eoroigu Law, new edition, 1007, Vol. I., 

p. 128. 

(c) See Lord Hatidwicke, L.C., in Sodor and, Man (Bishop) v. Derby {Earl) 
(1751), 2 Ves. Sen. 337, at p. 350 ; 6 Com. Dig. tit. Navigation (P 2), 153. 

(/) Blankard v. Oaldy (1693), 2 Salk. 411, 412; Isle of Man Purchase 
Act, 1765 (6 Geo. 3, c. 26). lietweeu 1678 and 1690 John Parr, who was 
Deemster from 1693 to 1713, compiled "An Abstract of the Laws, Customs 
and Oi-dinanoes of the Isle of Man.’* This work has never been printed, but 
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Sub-Seot. 2 . — Imperial Legislation. 

996 . Statutes of the Imperial Parliament which apply to the 
whole of His Majesty’s dominions, or in which the Isle of Man is 
specially named, or which by necessary implication apply to it, are 
in force in that island (g). 

The principal subjects in respect of which the Imperial Parlia- 
ment has legislated for the Isle of Man are — customs (h), harbours (t), 
army and reserve forces etc. (A), patents and designs (1), trade 
jnarks (m), extradition (ra), friendly societies (r>), loan societies (p), 
savings banks (</), and telegraphs (?*). 

Sub-Sect. 3 . — Island Legislation. 

997 . The legislature of the Isle of Man is the Court of Tynwald» 
composed of two houses, — the Governor in Council and the House 
of Keys. The Council consists besides tlie Governor, of the Bishop, 
the Archdeacon, the Vicar- General, the Attorney-General, the 
Clerk of the Rolls, the two Deemsters, and the Receiver-General, 
all appointed by the Crown except the Vicar- General, who is 
selected by the Jhshop. The House of Keys has twenty-four 
members, elected for seven years, unless sooner dissolved by the 
Crown. The Governor, the two Deemsters, and the Clerk of the 


manuflcript copies exist. It does not profess to bo an abstract of the whole 
of the laws of the Islo of Man, but to be an abridgment or compendium of such 
laws and Acts as are of use. Theie is also a compilation entitled “ The Ancient 
Customary Laws of the Isle of Man,” arranged under thiity-niue heads. It 
is not known by whom or when this work was corapilt'd ; it exists only in 
manuscript. 

(vj See Sodor and Man {Bishop) v. Derby {Earl) (17.^1), 2 Ves. Sen. 337. 

(h) Isle of Man Customs, XIaihoura, and Public Purposes Act, 1 866 (29 & 30 
Viet. c. 23) ; Customs (Isle of Man) Tariff Act, 1874 (37 & 38 Viet. c. 46) ; 
Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36); Customs Buildings Act, 
1879 (42 A 43 Viet. c. 36) ; Customs and Inland llevenue Acts, 1879 and 1881 
(42 & 43 Viot. c. 21 ; 44 & 43 Viet. o. 12) ; Isle of Man (Customs) Acts, 1887, 
1895, 1898, 1899, 1900, 1903, 1904, 1906, 1907 and 1908 (60 & 51 Viet. c. 6 ; 68 
& 59 Viet. c. 38 ; 61 & 62 Viet. o. 27 ; 62 & 63 Viet. c. 39 ; 63 & 64 Viet. o. 31 ; 
3 Edw. 7, c. 36 ; 4 Edw. 7, c. 25 ; 6 Edw. 7, c. 18 ; 7 Edw. 7, c. 26; 8 Edw. 7, 
0. 9). 

(t) Isle of Man Harbours Act, 1863 (26 & 27 Viet. o. 86), and Isle of Man 
Harbours Amendment Act, 1864 (27 & 28 Viet. o. 62) ; Isle of Man Customs, 
Harbours, and Public Purposes Act, 1866 (29 & 30 Viet. c. 23); Isle of Man 
Harbours Acts, 1872, 1874, 1883, and 1884 (36 & 36 Viet. c. 23 ; 37 & 38 Viet. 
0 . 8 ; 46 & 47 Viet. c. 9 ; 47 & 48 Viet. c. 7). 

(/t) Army Act, 1881 (44 A 45 Viot c, 68); Reserve Forces Act, 1882 (45 A 46 
Viot. 0 . 48) ; Territorial and Reserve Forces Act, 1907 (7 Edw. 7, c. 9). 

(0 Patents and Designs Act, 1907 (7 Edw. 7, c. 29). 

(m) Trade Marks Act, 1905 (5 Edw. 7, c. 15). 

(n) Extradition Act, 1870 (33 A 34 Viot. c. 52);, Fugitive Offenders Act, 
1881 (44 A 45 Viot. o. 69). 

(o) Friendly Societies Act, 1896 (59 A 60 Viet c. 25).* • 

(p) Loan l^cieties Act, 1840 (3 A 4 Viet. o. 110). 

(g) Trustee Savings Bank Act, 1863 (26 A 27 Viet o. 87) ; Savings Banks 
Acts, 1887, 1891, 1893, and 1901 (50 A 51 Viet o 40; 54 A 55 Viot o. 21 ; 
66 A 57 Viot. 0. 69 ; 4 Edw. 7, o. 8). 

(r) Telegraph Aots, 1870, 1835, and 1892 (33 A 34 Viot o. 88; 48 A 49 
Viot 0 . 58 : 55 A 56 Viot o. 59) ; Telegraph (Isle of Man) Act, 1889 
(52 A 53 Viot 0. 34); Wireless Telegraphy Act, 1901 (4 Edw. 7, o. 24). 
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Bolls constitute the Court of Chancery, Exchequer, Common Law 
and Gaol Delivery. Tlic Deemsters hold weekly courts of criminal 
jurisdiction. 

998. The lej^islature of the Isle of Man («) has general power to 
legislate, but the Acts passed by it require to be approved by the 
King in Council and to be promulgated on the Tynwald Hill before 
they are valid. The promulgation takes place by reading a brief 
statement in Manx and English as to the purport of the Act and as 
to the royal assent, together with the title of the Act ; after this th3 
Governor and tho Speaker of the House of Keys sign an attestation 
of the promulgation written at the foot of the Act. 

Tho statutes of the Islo of Man have been revised up to 1895, 
ftiid are published as Statutes Bevised in five volumes. 


Part IV.— Jurisdiction of the English 
Courts. 

Sect. 1. — Original Jui sdiciion, 

Sub-Sect. 1. — Civil. 

999. For purposes of jurisdiction colonial courts are to be 
deemed foreign courts (a), and the colonies foreign countries (h ) ; 
and the judgments of colonial courts are regarded in the same 
light as foreign judgments (c). To enforce them in England an 
action must be brought upon them, and execution taken out on 
the English judgment so obtained (d), 

1000. Tho fact that an action is pending in a colonial court 
between the same parties arising out of the same transactions is 
not of itself enough to bar an action in England (c). For instance, 
it would be contrary to justice to say that if one person had got a 
decree in one country which he had not chosen to prosecute, such 
decree, notwithstanding its non-prosecution, should bo a bar to the 
defendant’s here taking proceedings of his own in the country wdiere 
the property which was sought to be administered was situated (/). 

1001. "Where there are actions in a colony and in England for 
the same object, so that, if the plaintiff obtains judgment in both, 
the defendant will have to pay the same demand twice, proceedings 
may be staved in one of the actions ; and the fact that the action 


(s) Soo p. 077, ante. 

(o) Dayley v. Kdwarde (1792), 3 Swan. 703, per Lord Camden, L.C., at 
p. 710. ‘See title ConfAct of Laws, Vol. VI., p. 281. 

(?>) Firehrace v. Firtbrace (1878), 4 P. D. 63, per IIannen, P., at p. 66. 

(c) Bank of Australasia v, Harding (1850), 9 C. B. 661, per Wilde, C.J., at 
p. 686; BanA of Australia ▼. Hias (1851), 16 Q. B. 717, 735. See title Judq- 

HENIS AND ObDERS. 

(d) Smith V. Nicolls (1839), 6 Bing. (n. 0.) 208, 221. 
fe) Mutrie v. Binney (1887), 85 Oh. D, 6H, 0. A. 

(/) iJj'd., per North, J., atp. 619, ooznmonting on Bayleyy, Edwards {\7Q2), 
3 Swan. 703. 
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in England is in rem and the action in the colony is personal malies 
no difference, the owners of the res being ultimately responsible (//). 

1002. The validity of a will of land in any of the colonies is 
not triable in the English courts {h). But the provisions of a will 
relating to real estate situate where the common law of England 
prevails may be construed by an English court, provisions as to 
landed property situate where foreign law prevails being left to be 
construed by the lex loci rei sita (i). 

, 1003. The High Court (Probate Division) will not entertain a 
suit for restitution of conjugal rights against a person domiciled in 
a colony and not present in this country (/c). Nor will it, after a 
decree of nullity of marriage has been made by a colonial court, 
vary settlements, that bein^ a jurisdiction that can be exorcised only 
when the foundation of it is a decree of the court itself (Z). 

Sub-Sect. 2. — Oi imiiml. 

1004. Crimes are in their nature local ; and the jurisdiction 
over a crime belongs to the country where the crime is committed (ni). 

1005. If any Governor of a colony, or other person in the 
public service of His Majesty, civil or military, out of Great Britain, 
is accused of committing any crime beyond the seas in the execution 
of, or under colour of executing, his ollice, the charge may be heard 
and determined in the High Court in England either upon the 
information of the Attorney-General or upon indictment (/*) ; and 
any magistrate within whose jurisdiction the accused may be has 
authority to investigate the case and take the depositions and 
commit the accused for trial before the High Court (o). 

Sect. 2. — Aj^j^ellate Jurisdiction, 

1006. An ai)peal lies to His Majesty in Council from the 
courts of judicature in the P]ast Indies andinthe plantations, colonies, 
and other dominions of His Majesty abj’oad (p), including the Isle 
of Man and the Channel Islands. His Majesty is advised in the 
hearing of appeals by the Judicial Committee of the Privy 
Council (</), and their judgments take the form of reports to His 
Majesty of their opinions on the cases submitted to them (r). 

in) The Lanarkshire (1856), 2 Ecc. & Ad. 189. See title Conflict of Law's, 
Vol. VI., p. 298. 

(A) Like V. Uoare (1763), 2 Eden, 182. 

(t) Qrrenway v. Giemway (1860), 2 Ue GF. F. & J. 128, 138. 

(A) Firfbrace v. Firthrace (1878), 4 P. D. 63. 

(1) Moore V. Bull, [1891] P. 279. 

(wi) Ita/ael v. Verelst (1776), 2 Wm. Bl. 1055, per De Gkey, O.J, a<>p. 10.58; 
Macleody. A.-G. for New South jralee, [1891] A. C.465, P. C., perairtam, atp. 468. 

(n) Stat. (1699) 11 & 12 Will 3, c. 12 ; CriminalJurisdictiou Act, 1802 (42 Geo. 
3, 0 . 85) ; R. V. Bifton (1812), 30 State Tr. 225. Probdbly the statutes oiAy apply 
to misdemeanours (li. v. Shawe (1816), 5 M. & S. 403).» 

(f>) R. V. Eyre (1868), li. R. 3 Q. B. 487. • 

Ip) Judicial Committee Act, 1833 (3 & 4 Will. 4, c. 41), preamble; Re 
Natal {Btahop) (1864), 3 Moo. P. 0. 0. (n. s.) 115, 166. See also title 
Courts, Vol. IX., p. 27, for the constitution and practice of the Judicial Com- 
mittee. The Committee has no power to review the sentences of courts-martial 
(Tilonko V. A.-G. of Natal, [1007] A. 0. 93, P. C.). 

hjf] The Judicial Committee Act, 1833 (3 & 4 Will. 4, o. 41), ss. 1, 3. 

(r) In ancient times the Piivy Council was regularly summoned to assist tho 
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1007. Appeals in civil cases may be brought to His Majesty in 
Council from any court in any colony or possession abroad (s), 
subject to any rules of the court appealed from, e.g., as to the time 
within which appeals must be brought, the amount which must be at 
stake (appealable value), giving security for costs etc. But where the 
leave of the court below has from any cause not been obtained, the 
Judicial Committee will in proper* cases advise His Majesty to give 
special leave to appeal, e.g.^ where the question is as to the construc- 
tion of a colonial Act and of general interest in the colony {t), where 
the custody of children (u) or the liberty of the subject (a) is con^ 
cerned, or 'with a view to prevent further litigation (b), in cases in 
fonnd pmiperis (c), or where the question at issue is one of great 
importance irrespective of money value, such as divorce (d) . Appeals 
are not allowed merely on questions of costs, even though the costs 
in issue may amount to an appreciable sum, or to the sum which, 
when appeal was made, was alleged to be the amount involved (e). 
The Judicial Committee are not bound by previous decisions of their 
Board given ex (/). 


PrinolpleB 1008. The Judicial Committee refuse to listen to discussions on 
Judida"^ questions not raised on tlie pleadings and evidence, and not touched 

Committee. 

House of Lords or Court of Parliament in legal matters. The intermission of 
Parliaments under the Tudors caused a transfer of jurisdiction to the Privy 
Council, who discharged the functions which Parliament if sitting would have 
devolved on them as triers of Parliament. Under such circumstances the 
adjudication of ajipeals from foreign possessions was assumed by the Privy 
Council without objection. Appeals to the Sovereign from parts beyond the seas 
have been made since Henry VIII.’s time, and are justiilaole on the ground of 
necessity, there being no other tribunal, and by virtue of the fundamental 
principle that it is the duty of the Crown to see justice administered to all its 
subjects. In 1724 it was solemnly decided in Chancery that to the Xing in 
Council alone lies an appeal from decrees in the plantations {Fryer v. Barnard 
(1724), 2 P. Wins. 261 ), 

The jurisdiction of Uis Majesty in Council is founded essentially on preroga- 
tive, and cannot be taken away by general words in a colonial statute, not 
expressly mentioning the prerogative. See Caching v. Dupuy (1 880), 6 App. Cas. 
409 ; Be Wi Matua's Will, [1908] A. C. 448, P. C. It is not limited strictly to the 
functions of a court of j ustice, but partakes also of an administrative and executive 
character. It provides remedies in certain cases that do not fall within the juris- 
diction of the ordinary courts of justice. 'See title Courts, Vol. IX., p. 27. 

(«) The Judicial Committee Act, 1844 (7 & 8 Viet. c. 69), s. 1. As to appeals 
from Barbados, St. Vincent, Grenada, and the Windward and Leeward Islands, 
see Orders in Council of June 28, 1909, [1909] W. N. pp. 299 — 302. 

fi) Brown v. McLaughan (1870), L. E. 3 P. C. 458. 

(u) Camilleri v. Fieri (1845),^ Moo. P. 0. C. 161. 

(o) Be McDermott fl866), L. R 1 P. C. 260. 

(6) SaHabury Gold Mining Co. v. Hathom, [1897] A. C. 268, P. C. 

(c) Ponamma v. Arumogam, Ex parte Ponamma^ [1905U A. 0. 661, P. 0. ; 
Quinlan y. Ghild^ Ex parte Quinlan, [1900] A. C. 496, P. C . ; Mitchell v. New 
Zealand Loan Go., Ex pai%e Mitchell, [1804] A. C. 149, P. 0., but not as a matter 
of course (Quinlan v. Qudnlany [1901] A. 0. 612, P. C. ; and see Ex parte Walker, 
[1903] A. C. 170, P. C.). 

(d) Le Meunier v. Le MeunUr, [1894] A. 0. 283, P. C. 

(«) Attenhorouyhy. Kemp (1861h 14 Moo. P. 0. 0. 351 ; Bkharde y. EtWey (1863), 
2 Moo. P. 0. (N. 8.) 96; Yeo y. Tatem, The. Orient (1871), L. E. 3 P. C. 696 > 
Wtlaem y. B. (1866), L. E. 1 P. C. 405 ; Credit Fancier of Mauritiua, Ltd. y, 
Paiurau df Co. (1876), 35 L. T. 869, P. C.; Bielcen y. Yotm Penineular Juaticee, 
ri908] A. C. 454, P. C. 

(/) Tooth V. Power, [1891] A. 0. 281. 292, P. 0. 
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by the court below (< 7 ). In dealing with evidence in the court Sbot*2. 

, below, or questions as to inferences to be drawn from such evidence, Appellate 
the Judicial Committee, as a general rule, consider that the court Jurisdiction, 
below before whom the witness appeared are better judges than 
themselves (h). And the conclusion of a jury on matters of fact 
should be upheld, although different from what the judges of the 
court of appeal might have come to (i). They will not grant leave 
to appeal in order to have an abstract point of law determined which 
did not arise in the case (A:), nor will they give speculative opinions 
0 n hypothetical questions (1). Where a colonial legislative 
assembly possessing the right to determine questions as to the 
election of its owm members, in complete independence of the 
Crown, delegated this right to a court of the colony by an Act 
which declared that the decision of such court should not be 
susceptible of appeal, the Judicial Committee refused leave to 
appeal from a decision of the court, although the Act did not 
mention the Crown or its pierogative (»i). And where in a colony 
applications for binds as yet ungranted by the Crown bad been 
referred by the legislature to a superior court, with directions. that 
it should be guided in forming its decisions, which were to be final, 
by equity and good conscience only, and not bo bound by strict 
rules of law and equity or by any technicalities or legal forms what- 
ever, the Judicial Committee considered that such decisions could 
not be looked upon as judicial decisions admitting of appeal (n). 

The Judicial Committee do not as a rule advise His Majesty Appeals in 
to grant appeals in criminal cases except where questions of great 
and general importance, likely to occur often, are raised, and where 
the due and orderly administration of the law is shown to be 
interrupted, or diverted into a new course, which might create a 
precedent for the future, and where there are no other means of 
preventing these consequences (o). 

His Majesty may refer to the Judicial Committee by a general Further 
Order in Council, continuing in force till rescinded, any matters powere. 
whatever, besides appeals from the colonies and other dominions 
of the Crown abroad, which His Majesty may think fit ; and the 


(7) Grey v. Manitoba and North Western Bail, Go.of Ganada, [1897j A. C. 254, 
P. 0. Compare Victoria Gorporation v. Pattereont [1899] A. C. G16, 619, P. C. 

(h) Archambault v. Archambault, [1902] A. C. 575, P. 0. ; Witytey v. Joyce (1906), 
95 L. T. 74, P. 0. ; Tshingumuzi v. A.-O. of Natal, [1908] A. C. 248, 250, P. 0. 

(t) Toronto Rail. v. King, [1908] A. 0. 260, 270, P. U. ; compare Railways 
Commissioner v. Brown (1887), 13 App. Cas. 133, 134, P. 0. ; Phillips v. Martin 
(1890), 15 App. Cas. 193, 194, P. C.; Cox v. English, Scottish and Australian 
Bank, [1905] A. 0. 168, 170, P. 0. • 

(A) R. V. Louw, Ex parte A.-C?. for the Cape of Good Hope, [1904] A. 0. 
412, P. 0. 

(0 A.'Q, for Ontario v. Hamilton Street Rail., [19035 A. C. 524, P. 0. 

(to) ThSherge v. Laudry (1876), 2 App. Cas. 102, P. 0» But compare Crown 
Grain Co., Ltd. v. [1908] A. 0. 504. 

(n) Moses v. Parker, Ex paiie Moses, [1896] A. 0. 245, P. 0. 

(o) Esnoufi, A.^G. for Jersey (1883), 8 App. Cas. 304, 308, P. 0. ; Biel t. B, 
(1885), 10 App. Cas. 676, P. 0. ; Re Dillet (1887), 12 App. Cas. 459, P. C. ; 
Falkland Islands Co. v. R. (1863), 1 Moo. P. C. 0. (N. s.) 299, 312 ; Ex parte 
Heeming, [1892] A. 0. 422, P. 0. ; Krps v. /?., Ex parte Kops, [^1894] A. 0. 
660, P. 0. ; Ex parte Carew, [1897] A. 0. 719, P. 0. ; Ex parte Aldred, [1902] 
A. 0. 81, P. C. ; R. V. Bertrand (1867), L. E. 1 P. 0. 620, 630. Compare 
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srcT. 2 . Judicial Committee is to consider them and to advise His Majesty 
Appellate thereon in the same way as appeals (p). Under this provision the, 
Jnil adict lon. j udicial Committee has considered and reported on such matters ' 
as the conduct and powers of colonial judges in their office (^), the 
jurisdiction of a colonial court to commit for contempt of court (r), 
the professional behaviour and j;he rights and privileges of prac- 
titioners in colonial courts («), the power of the Governor of a colony 
to remit sentences for contempt of court (0» the power of the 
Crown to annex a colony to another (a), legislation in Jersey (b), 
the privileges of the Jersey Bar^;), the powers of the Executive 
Guernsey (d), the officers of the Eoyal Court in Guernsey (e), the 
status and jurisdiction of Bishops of the Church of England in the 
colonies (/), and the determination by a legislative council of 
questions concerning a member of their body (g). 

Appeals from 1009. In tlie Dominion of Canada there is a Supreme Court 
Canada. qJ Appeal (/<), to which appeals may be brought from all the courts 
throughout the Dominion (as well as directly to Ilia Majesty in 
Council), and whose judgment is in all cases (/) final and conchisive, 
saving any right His Majesty may be graciously pleased to exercise 
by virtue of his royal prerogative. The Judicial Committee have 
purposely abstained from laying down any rule as to the points 
which, by leave, an appellant may raise upon an apiieal from the 
Supremo Court of Canada. That must depend on the special 
circumstances of each case (j). Leave will not, however, be 
granted when the case is not one of gravity, involving matter of 
public interest, or some important question of law, or affecting 


Jte McIkrmoU (18G(i), L. E, 1 P. (J. 200; and see It. v. Murphy (ISON), L. R 2 
P. 0. O'db ; Jl, V. eWe (1873), L, B. 4 P. 0. 599; Itmlytr v. A.~G. for Neu) 
Zmland (1907), 97 L. T. 621 ; Brown v. A.^G, for Nno Zmland, [1898] A. C. 
23-1, P. C. ; Re It. v. Marais^ Ex Marais, [1902] A. 0. 61, P. C. ; Ndsnti 
V. It., [1902] A. 0. 260, P. 0.; Tshmgumuzi y. A. -0. of Natal, [1908], A, 0 
248, P. C. 

(w) Judicial Committee Act, 1833 (3 & 4 Will. 4, o, 41), s. 4; Appellate 
Jurisdiction Act, 1908 (8 Edw. 7, c. 61), 8. o. 

(7) lie Wells (1810), 3 Moo. P, 0. 0. 216; Smith v. Surra Leone Judices 
(1841), ih%d. 361 ; Island of Grenada {Representatives) Sanderson (1817), 6 Moo. 
P. 0. 0. 38; MontogvLey. Van Diemejis Land {Lieut. -Governor) (1848), ibid. i89; 
Cloete V. R. (1854), 8 Moo. P. C. C. 485; Jie Ramsay (1870), L. U. 3 P. 0. 427. 

(r) McDermott v. British Guiana {Judges) (1868), L. R. 2 P. C. 341. 

(*) Re Jlftmo/i'fw (1837), 1 Moo. P. 0. 0. 466; Smith v. Sierra I, cone Justices 
(1848), 7 Moo. P. C. C. 174 i Rainy \. Sierra Leone J mtices (1853), 8 Moo. P. C. C. 
47 ; Emerson v. Newfourpiland {Judges) (1862-4), 8 Moo. P. 0. C. i57 ; lie Wallace 
(1866), L.,R. 1 P. C. 283; Be Bollard (1868), L. R. 2 P. 0. 106. 

(t) Re d Special Reference froln the Bahama Islands, [1893] A. C. 138, P. C. 

(a) Re Island of <)ape Bretcm. (1846), 5 Moo. P. 0. 0. 259. 

\h) m States of Jersey (1853), 9 Moo. P. 0. 0. 186 ; Re Same (1862), 15 Moo. 
P. 0. 0. 195; Re Same, Re Gihaut (1868), 11 Moo. P. 0. C. 320. 

(c) The Jersey Bar (1859), 13 Moo. P. 0. 0. 263. 

(a) Re Royal Cow is of Guernsey {Bailiff aivl Jurats) {\i^ii\), 6 Moo. P. 0. 0. 49. 
(e) Re States of Guefiisey (1861), 14 Moo. P. C. G. 368. 

(/) Re Natal (Bishop] (l864), 3 Moo. P. 0. 0. (if. s.) 115. 

ly) A.-G. of Qiieenslana v. Gibbon (1887), 12 App. Cas. 442, P. C. 

(h) Established under authority of the British Nortli America Act, 1867 
(SO & 31 Viet. c. 3), 8. 101, by the Supreme and Exchequer Court Act, 1876 (38 
Viot. c. 1 1), re-enacted by Revised Statutes of Canada, 1906, 0. 139. 

(t) Revised Statutes of Canada, 1906, c. 139, s. 69. 

(j) St. John's Corporation V. Central V&rmmt Rail, Co, (1889), 14 App. Gaa. 
890 , P. 0 , at p. 696. 
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property of considerable amount (a). A case, however, may be of Skot. 2. 
a substantial character, may involve matters of general public Appellate 
interest, and may raise important questions of law ; and yet the Jurisdiction, 
judgment from which leave to appeal is sought may appear plainly 
right, cr at least be unattended with sufficient doubt to justify 
their Lordships in advising His Majesty to grant leave to appeal (6). 

And if a suitor elects to go to thd Supremo Court instead of to His 
Majesty in Council direct, the Judicial Committee will not give 
him assistance except under special circumstances. It is different 
^hen a suitor is taken before the Supreme Court because he cannot 
help it (c). 

1010. In the Commonwealth of Australia the High Court is a Appealu from 

court of appeal from — Australia, 

(1) Any justice or justices exercising the original jurisdiction of 
the High Court ; 

(2) Any other federal court or court exercising federal jurisdic- 
tion, or the Supreme Court of any State, or any other court of any 
State from which at the establishment of the Commonwealth an 
appeal lay to His Majesty in Council; 

(8) The Inter-State Commission, as to questions of law only. 

In all such cases its judgment is final and conclusive (ii). No 
appeal lies to His Majesty in Council from the High Court on con- 
stitutional questions unless the Pligh Court certifies that the 
question ought to be determined by His Majesty in Council (e). 

With this exception, His Majesty’s prerogative to grant special 
leave is unimpaired. 

1011. Applications for special leave to appeal from the High Principles 
Court will be treated by the Judicial Committee in the same on winch 
manner as applications for special leave to appeal from the to^appU?'^* 
Supreme Court of Canada (/). Accordingly in a case where there isgr^tei 
was no question of law upon which the judgment below could bo 
objected to, but a mere question of private right, which, though of a 
substantial character, involved no question of public importance, 

the Judicial C»)mmitteo refused to recommend His Majesty to grant 
leave to appeal from the High Court 0?). And in a case where 
the High Court had refused to follow the decision of the Judicial 
Committee, but the Commonwealth Parliament had passed an Act 
affirming that decision, the Judicial Committee refused special 

(a) PHnee v. Oagnon (1882), 8 App. Cas. 103, 105, P. 0. ; Ewing v. Dominion 
Bank, [1904] A. 0. 806, P. 0. 

{h) La Citi do Montr£al v. Lea EccISsiastiques du Seminaire de St. Sulpice de 
MontrSal (1889), 14 App. Cas. 660, 662, P. 0., followed in Townsend y. Cox, 

[1907] A. 0. 514, P. 0. 

(c) Olergue v. Murray, Ex parte Clergue, [1903] A. 0. .)21. 523, P. 0. ; followed 
in Canadian Pacific Rail. ▼. lilain, [1904] A. 0. 453, 0. 

{d) Commonwealth of Australia Constitution Act, (63 & 61 Yict. c. 12), 

Bchodulo, art. 73. • 

(c) Ibid., art. 74. See also A.-C. for New South Wales v. Collector of Customs 
far New South Wales, [1909] A. C. 345, P. C. 

(/) Daily Telegraph Newspaper Co. v. McLaughlin, [1904] A. 0. 776, P. C. See 
p. 582, ante. 

{g) Wilfiey Ore Concentrator Syndicate, Ltd. v. N. Outhridge, Ltd., [1906] A, 0. 

548, P. C. 
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Sect. 3. to appeal, the amount at stake being small, and the con-. 

Appellate troversy being closed (/<). And, as in cases from the Supreme 

Jurisdiction. Court of Canada, where the parties asking for special leave to 
appeal to His Majesty in Council think fit to appeal to the High 
Court instead of coming direct to the Judicial Committee from 
the State court, as they can if they choose (i), and the judgment 
appealed from is affirmed in the 'High Court, their Lordships will 
not as a rule entertain a petition for special leave to appeal. Not 
that they disclaim their power to do so, but a very special case must 
be made to induce them to exercise their power (/c). ‘ 

Appeals from 1012. On the assumption that the right of appeal to Ills Majesty 
state courts, in Council from the Supreme Court of Queensland had been taken 
away by the Judiciary Act of the Commonwealth (1), it was 
decided by the Judicial Committee that that Act was not retro- 
spective, and therefore did not take away a right of appeal to 
Ilis Majesty in Council V 2 sted in the appellants at the date of the 
passing of the Act (?«)• But no authority is given to the Common- 
wealth Parliament under the Commonwealth Constitution Act (n) 
to take away the right of appeal to His Majesty in Council from a 
judgment of a State court as to the State’s power to impose 
taxation in respect of his salary upon an ofi'ioer of the Commonwealth 
resident in the State and receiving his salary therein (o), nor 
apparently from any other judgment of a State court (p). 

Appeals from 1013. In the Union of South Africa there is no appeal from 
South Africa, Supreme Court or from any division thereof to the King in 
Council; saving, however, any right which the King in Council 
may be pleased to exercise to grant special leave to appeal from 
the Appellate Division of the Court to His Majesty in Council. 
Nor is any right of appeal to His Majesty in Council from 
any judgment of the Appellate Division of the Supreme Court 
under or in virtue of the Colonial Courts of Admiralty Act, 1890 (f/), 
affected (r). 

Part V. — India. 

Sect. 1. — Definitions, 

Coosti- 1014. From a strict ponstitutional point of view, India may be 

tutional gairi to rank as a Crown colony, for the Crown retains complete 

Fadift?” ° control oyer its administration, and all the members of its legislature 

(A) Aljfw; South JFalea Taxation CommiaBionera y. Baxter, [1908] A. C. 214, P. C. 

(1) See Peninaviar and Oriental Steam Navigation Co. v. Kingston, [1903] A. 0. 

(A) Victorian Railway eCommiasumera y. Brown, Ex parte Victorian Railway 
Cmnmiaaionera, [1906] A, 0. 381, 382, P. 0. 

(2) Judioiary Act, 1903 (No. G of 1903), s. 39 (2). 

(tn) CoUmial Sugar Refining Co. y. Irving, [1900] A. C. 369, P. 0. 

(n) Commonwealth of Australia Constitution Act (63 & 64 Viet. c. 12). 

(o) Wehb y. Oufyrim, [1907] A. 0. 81, P. 0. 

(jt>) Ibid., p. 92. 

63 & 54 Viet. c. 27. 

(r) South Africa Act, 1909 (9£dw. 7, o. 9), s, 10G. 
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are nominated by the executive. It occupies, however, a position 
apart from the Crown colonies proper because of its extent and 
fts complex constitution. This constitution has, for historical 
reasons, been mainly framed by means of Acts of Parliament, and 
not through the prerogative action of the Crown. 

Sub-Sect. 1. — IwUa nnd Brithh India, 

1015. India in a political sense (a) is both larger and'smaller than 
the geographical area of that name. It does not include the French 
and Portuguese possessions within the peninsula, nor the adjacent 
island of Ceylon. It does include Burma on the further side of the 
Bay of Bengal, the Andaman and Nicobar Islands lying in that bay, 
the Laccadive Islands (but not the Maldives) off the western coast, 
and the whole of the westward extension of the mainland cnlled 
Baluchistan ; also the settlement of Aden in Arabia and the island 
of r(irim at the mouth of the Bed Sea {h). 

The word “ India ” also includes dependent States and other areas 
which are not properly part of the dominions of the Crown. 

1016. British India, on the other hand, consists of that area of 
India which forma part of the dominions of the Crowm. So far as 
regards every Act of Parliament passed since 1880, “ British India” 
means (c) all territories and places within Ilia Majesty’s dominions 
which are for the time being governed by Ilis Majesty through the 
Governor-General of India, or through any governor or other officer 
subordinate to the Governor-General; and “India” means (d) 
British India together with any terrilories of any native prince or 
chief under the suzerainty of Ilia ^lajesty exercised through the 
Governor-General of India, or through any governor or other 
officer subordinate to the Governor-Geiieial (c). 

Sub-Sect. 2. — Native Statea. 

1017. The Native or Feudatory States, from the constitutional 
point of view, lie entirely outside British India. They vary 
extremely in origin, in history, in area, and in political power ; but 
all alike possess certain attributes of sovereignty, and all alike are 
under the suzerainty of the Crown. Their number is approximately 
676, though some of these consist of no more than a single village. 
Their total area is about 824,000 square miles, and their total popu- 
lation about 68,000,000 souls. 

It is probably impossible to attempt the definition of a Native 


(a) The old style '* the E^ist Indies ” is still frequently used in ofUcialspapers 
laid Wore Parliament as synonymous with “ India” in this sense. 

(b) Aden and its dependencies, which are administered as part of Bombay, are 
defined in s. 2 of the Aden Laws Regulation (II. of 189 If 

(c) Interpretation Act, 1889 (52 & 53 Vict. c. 63), s. 18 ; (Indian) General 

Clauses Act, 1897 (X. of 1897), s. 3 (7). 

(d) Interpretation Act, 1889 (52 <& 53 Yiot. o. 63), s. 18 (5) ; (Indian) General 
Clauses Act, 1897 (X. of 1897), s. 3 (27). ^ 

(e) These definitions seem to be defective inasmuch as they fail to take into 
account “ administered areas ” and “ tribal torritories” ; see p. 687, poat. The 
Indian (Foreign Jurisdiction) Order in Council, 1902, expressly applies to 
** territories adjacent to India.” 


Sect. 1. 
Definitions. 


Extent of 
[iidia. 


British India. 


Native States 
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Sect. 1. 
Definitions. 


Status. 


SuboVdinace 
sovereign tj. 


State, or even to ascertain the precise status of its ruler, if there 
be one. The accepted test is that the inhabitants are not British 
subjects properly so called, that they are not amenable to ordinary 
British jurisdiction, and that they do not pay revenue (/). 

1018. The precise status of any Native State, and its relations 
with the British Government, are determined only in part by the 
treaties that may have been entered into with its chief, or by the 
sanads (or patents) that may have been granted to him. In addition 
to such documentary evidences, there exists a general body of 
principles and rules which express the paramount authority of the 
Crown and at the same time limit the sovereignty of every ruling 
chief ; and, from the nature of the case, the final interpretation of 
these principles and rules rests with the British Government (g). 

1019. Only certain attributes of sovereignty {h) belong to the 
Native States. For example, they possess no international character, 
either as against foreign Powers or as among themselves. Their 
subordination to the British Crown is conveniently expressed by the 
vague term “ suzerain tj%” which is employed in recent Acts of 
Parliament (i) in substitution for the less accurate term “ alliance ” 
used in earlier statutes (/c). 

On the other hand, the larger States, e.g., Hyderabad and Baroda, 
possess certain of the recognised pow'crs of sovereignty. The chiefs 
conduct every department of internal administration in their own 
name, and without interference except in case of gross raisgovern- 
ment. Supreme authority — executive, legislative, and judicial — 
is vested in their persons, which are not subject to the jurisdiction 
of any British court, civil or criminal. They exercise over their 
own subjects the powers of life and death, of levying taxes, of 
enlisting troops, of coining money, of issuing postage stamps. 

Certain native rulers have consented to restrict or abandon some 
of these powers, out of consideration for the common interests of 
the Empire ; and in all cases the paramount power exercises super- 
vision through a resident or political agent (1), whose advice in the 
last resort has the force of a command. 


(/) Soe Empress v. Keshuh Mohajun (1882), Indian Law Reports, 8 Calcutta, 
985, andRe Bichitranmd v. fihughiU Perm (1889), Indian Law Reports, IS Calcutta, 
667 ; also tho minute of Sir II. S. Maine printed in Ins “Life and Sfieeches,” 
pp. 320 — 325. The status of Kathiawar was considered by the Privy Council 
in Heynchand Devchandy. Azam Saknrlal Chhota'inlal{l^Qb), L. R. 33 Ind. App. 1. 
Por the cession of British territory to a Native State, see Dumodhar Oordhan v. 
Decram Kanji G876), L. R. 3 Ind. App. 102. 

(g) See Sir C. U. Aitchison, Treaties etc. relating to India, mentioned in 
note {q) on p. 587, post. 

(//) “ Life and Speeches of Sir H. S. Maine,” p. 322. 

(/) Interpretation A(A, 1889 (52 & 53 Viet. c. 63), s. 12. 

{JA Ruling chiefs a^e not addressed as “ Royal,” but they bear the title of 
“ His Highness,” and rank among one another according to the number of 
guns in the salute awarded to them by the paramount power, 

(/) “ Political agent ” is defined in the General Clauses Act, 1897 (X. of 
1897), s. 3 (40). Prom the judicial jurisdiction of a political agent the ultimate 
appeal is to the Governor-Cjheneral in Council, or to the Governor in Council 
as the case may be {Flemchand Devchand r. Azam SakarlcU Ohhotamlal, 
supra. 
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Occasions have arisen when it has been found necessary to arraign 
.chiefs for heinous crimes before a specially constituted tribunal (m), 
or to depose them for persistent misconduct and disloyalty (/i), or 
even to break up the integrity of a Native State (o). But since the 
pacification that followed the Mutiny of 1857, the theory of annexa- 
tion by “ lapse ” has been disavowed, succession by adoption in 
default of natural heirs has been universally granted, no territory 
has been compulsorily transferred from native to British rule, and 
the status of a ruling chief is secure. 

1020. While every Native Stato possesses some mark of inde- 
pendence, in that it is not subject to ordinary British law, the 
degree of authority actually exercised by the ruling chief varies 
very considerably. The minimum is represented by the right of 
collecting land revenue, with which is usually associated some 
measure of civil and criminal jurisdiction. But in the smaller 
States the judicial power of the chiefs is strictly limited to potty 
offences, all serious criniob being reserved for the decision of British 
political agents, who.se jurisdiction is derived from the inherent 
prerogative of the pjiramount power. Sentences of death, pr 
imprisonment for life, require confirmation from political agents 
in all States except the very largest. Criminal jurisdiction over 
European British subjects is everywhere reserved for a British 
High Court. 

In all Native States certain areas — such as residencies, military 
cantonments, and railway lines (p) — are treated as detached portions 
of British territory, and excluded altogether from the jurisdiction 
of the chiefs (q). 

Sui)-8EC'r. 3 . — Administered Areas and Trxhul Territories, 

1021. A])art from Native States proper, two other classes of 
territory which are outside British India require to be distinguished. 
There exist, on the one hand, certain considerable areas that have 
been acciuired by permanent lease or some similar arrangement, 
under which the sovereignty has not passed to the Crown, but every 
function of administration is exercised by the Governor-General in 


(m) The Maharaja of Panna, in Central India, was tried and found guilty of 
privity to murder in 1902. In tliis case it was held by the I’rivy Council that 
the commission appointed by the Governor- General, which convicted the 
Maharaja, was not in any sense a court from which an appeal would lie 
{Maharajah Madhava Smgh v. Secretary of State for India in Council (1901), 
L. R. 31 Ind. App. 239). 

(n) The Gaokwur of Baroda was deposed in 1875. # 

(o) The State of Jhalawar, in Rajputaua, was dismembered in 1897 

Iji) The extent of this jurisdiction as regards railways was reviewed by 
the Privy Council in the case of Mukamme^ Ymuf-xJd-din v. Queen-Empress 
(1897), L. R. 24 Ind. App. 137. , 

(q) An example of the restrictions of sovereignty imposed on a Native State ‘ 
may be found in the Instrument of Transfer by which Mysore was restored to 
its Hindu Raja in 1881. See also Sir C. U. Aitchisou, Treaties, Engagements, 
and Sanads relating to India and Neighbouring Countries, published by 
authority of the Foreign Department of the Government of India, 11 volumes 
(Calcutta, 1893) ; Sir C. L. Tupper, Our Indian Protectorate (1892) ; Sir W. 
Lee-Wamer, The Protected Princes of India (1894). , 
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DefinitionB. 
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Sect. 1. 

Definitions. 

Tribal 

territories. 


Status of 
natives. 


Council in virtue of the authority so transferred (a). Berar is an 
example of such ‘‘administered areas "(6). 

1022. There exist also certain “ tribal territories on both the 
north-western and north-eastern frontiers, where the inhabitants 
do not recognise any prince or chief, but which are no less certainly 
under the suzerainty of the Crown (c). 

Sub-Seot. ^.—Nalivta of Indw, 

1023. The political status of natives of India gives rise to some 
curious questions that are not easy of determination. Before the 
government had passed from the Company to the Crown it was a 
matter of doubt whether natives of India (except in the island of 
Bombay, which had once been a Crown possession) were “ British 
subjects,” as that term was occasionally used in Acts of Parliament 
relating to India (rZ)* Since the Government of India Act, 1858(c), 
this doubt can no longei exist, so far at least as natives of British 
India are concerned ; and it is matter of common knowledge that two 
of them have been elected members of Parliament. But the old 
doubt still remains with regard to the subjects of Native States (/). 
No distinction of race, colour, or religion affects the political status 
of a British subject in tboTJiiitod Kingdom, though British colonies 
with representative government may have decided to enact other- 
wise. The same rule, so far as regards eligibility for public office, 
was applied lo India by statute as early as 1838 (g). 

It should, however, be stated that, under regulations made by 
the Secretary of State for War, candidates for commissions in the 
British Army must be ‘‘ of pure Euroi^ean descent ” ; and a similar 
regulation is adopted by the Admiralty for cadetships in the Royal 
Navy. As to the Civil Service of India, it is expressly provided by 
statute Qi) that all ” natural born subjects ” of the Crown may be 
admitted for examination, thus including natives of India, but 
apparently not the subjects of Native States. The regulations on 
this point for other services filled up by recruitment in England 


(a) The case of Cyprus, under the Colonial Office, may bo compared. 

(jj See Parliamentary Paper, East India (Hyderabad), agreement reapecUiig 
the Hyderabad Assigned Districts, 1902, Cd. 1^21. 

(c) In the map prefixed to the ** Ii iperial Gazetteer of India ” (published undi r 
the authority of His Majesty’s Secretary of State for India in Council), 
“ permanently administered territories ” are coloured pink, as opposed to red 
for British India ; tribal tomtorios ” are not distinguished from Native States, 
but both alike are coloured yellow ; Nepal and Bhutan, as enjoying a burger 
measure of independence than other Native States, are coloured gieon. 

(d) &h»e Fifth Appendix to Beport of Select Committee of House of Commons 
in 1831, pp. 1114, 1142, 114G, et teq,, 1168, 1178, 1229. 

(e) 21 & 22 Viet. o. 106. 

(/) Ilbert, GovernmAit of India, p. 392, is of opinion that, for international 
.purposes, they are in the same position as Briti^ subjects, and doubts whether 
tiiey would be capable of obtaining a certificate of naturalisation as aliens. 

(9) GKivernment of India Aot, 1833 (3 & 4 Will. 4, c. 85), s. 87 : No native 
of the said temtories, nor any natural bom subject of Ilis Majesty resident 
therein, shall, by reason only of his religion, place of birth, descent, colour, 
or any of them, be disabled from holding any place, office, or employment 
under the said Company.” 

(A) Government of India Aot, 1858 (21 & 22 Yiot. 0. 106), s. 32. 
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vary. For the Indian Medical Service, candidates must be natural Sect. l. 
born subjects of European or East Indian descent (i) ; for the Indian DefinltionB. 
l^)lice, they must be British subjects of European descent (A:); — 

for the Forest Service, they must be natural-born British sub- 
jects (Z); fcr the Public Works Department, one-tenth may be 
natives of India who are British subjects (m). 

With regard to appointments ma*de in India, the only statutory 
qualification of “ native of India ” is to be found in the enactment 
giving power to appoint such to offices otherwise reserved for the 
CiWl Service (?i). For that purpose the expression is interpreted 
to include ‘‘ any person born and domiciled in British India, of 
parents habitually resident in British India, and not established 
there for temporary purposes only.” This definition is, of course, 
exclusive of race ; it has been construed to include persons born or 
domiciled in a Native State. 

As explained later (o), European British subjects, as defined in 
the Criminal Procedure Code, enjoy certain privileges in criminal 
trials ; as also do other Europeans and Americans to a less extent. 

Finally it may be mentioned, that the Governor-General in Council 
has a statutory power (p) to authorise a High Court to exercise juris- 
diction over " Christian subjects ” of the Crown resident in Native 
States. 

Sect. 2. — 77ie Government in England, 

Sub-Sect. \,—The Crown. 

1024 . Down to the year 1858 India was governed by the East East Indk 
India Company, which had conquered the country with its own 
resources, and had concluded treaties in its own name with the 
native powers (q). 

The Act for the Better Government of India, 1858 (r), trans- Transfer to 
f erred the government from the Company to the Crown, and 
declared that India should henceforth be governed by and in the 
name of the Crown. It also created the office of a new Secretary 
of State, to exercise all the powers formerly exercised either by the 
Directors of the Company or by the Board of Control, and estab- 
lished a Council of India. Finally, by a statute passed in 1876 («), 

(i) India Office List (1909), p. 242. 
m Ibid., 214. 
h) Ibid., 229. 
hn) Ibid., 222. 

(n) Government of India Act, 1370 (33 & 34 Viet. c. 3), B. 6. 

(o) Code of Criminal Proceduie (Act V. of 1898), s. 4 (1) (i). See p. 611, po$t. 

(p) Indian High Courts Act, 1863 (28 & 29 Viet. o. 15), s. 3. ♦ 

(y) According to constitutional theory, all acquisitions of territory made by 
British subjects vest in the Crown ; and the subordinate status of the Com- 
pany, as trustee for the Crown, was recognised from nd early date in Acts of 
Parhament. Moreover, since the passing of the East Indian Company Act, 1784 
(24 Geo. 3, sess. 2, c. 25), the ultimate control over the government of India was 
exercised by a minister of the Crown (the President of the Board of Control), 
the Directors of tiie Company being bound to issue in their own name all orders 
received firom him. This anomalous system of ** double government ” did not 
survive the Mutiny. 

(r) Government of India Act, 1858 (21 & 22 Viet. c. 106). 

(«) Eoyal Titles Act, 1876 (39 & 40 Viet. o. 10). 
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the Sovereign was enabled to make an addition to the royal style 
and title as Empress (or Emperor) of India. 

Sub-Sect. 2. — Parliament. 

1025 . The authority of Parliament over India is for the mpst 
part indirect. It has created ijie constitution of the Government, 
both at home and in India ; and it alone has the power of 
amending that constitution. Its consent is necessary for the 
borrowing of money in the United Kingdom by the Secretary of 
State. Its power to legislate for India is supreme (t), but is rarely 
exercised. The revenues of India are not under its control, but 
they must not be applied to defraying the expenses of military 
operations beyond the frontier without the consent of both Houses, 
except for preventing or repelling actual invasion or under other 
sudden or urgent necessity (a). The salary of the Secretary of 
State is not included in the annual estimates voted by the House 
of Commons. It is, however, provided that detailed accounts of 
receipts and disbursements, both in India and in l^ingland, shall 
be laid before Parliament annually, together with a report 
exhibiting the moral and material progress of the country (/;). The 
Home accounts are further subject to e amination by an indepen- 
dent auditor, whose report must likewise bo presented to Parlia- 
ment every year (c). 

In accordance with constitutional practice, the Secretary of 
State, as a Minister of the Crown, is responsible to oiticism, and, 
if occasion should arise, to censure, in either House of Parliament ; 
and this responsibility is shared with the Cabinet, of which he is 
always a member (d). 

The earliest direct interposition of Parliament in the government 
of India, as opposed to the affairs of the Company at home, is con- 
tained in the East India Company Act, 1772 (<?), which nominated 
Warren Hastings to be the first Governor-General and also his four 
colleagues as councillors. The strongest expression of its supreme 
authority is to’,be found in the Government of India Act. 1833 (/), 
which, while conferring new legislative powers upon the Governor- 
General in Council, expressly declared that “ a full, complete, and 


{t) Its powers were expressly reserved by the Goveininent of India Act, 
1833 (3 & 4 Will. 4, o. 85), s. 51, which established the first local legislatui-e for 
India. 

(a) Government of India Act, 1858 (21 & 22 Viet. c. 100), s. 55. The precise 
meaning of this provision has been repeatedly discussed in Parliament. See 
Parliamentary DeD 3 ,te 8 , 3rd series, Vol. 161, July 19, 23, 1858 ; Parliamentary 
Doba(ips, 3rd series, Vol. 240, May 20, 21, 23, 1878 ; Pailiamentary Debates, 
3rd series, Vol. 243, December 16, 17, 1878 ; Parliamentary Debates, 3rd series, 
Vols. 272, 273, July 27, 31, 1878 ; Parliamontary Debates, 3rd sorios, Vol. 295, 
March 5, 9, io, 188ds; Parliamentary Debates, 3rd senes, Vol. 302, January 
26, 1886. 

(5) Government of India Act, 1868 (21 & 22 Viet, o, 106), s. 53. The debate 
on this financial statement is sometimes called the discussion of the Indian 
Budget. 

(c) Government of India Act, 1858 (21 & 22 Viet. o. 106), s. 52. 

** Imperial Gazetteer of India,” Vol. IV., p. 40. 

(e) 13 Geo. 3, c. 63. 

(/) 3 & 4 Will. 4, 0 . 86, s. 61. 
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constantly existinij right and power is intended to be reserved to 
Parliament to control, supersede, or prevent all proceedings and 
acts whatsoever made by the Governor-General in Council, and in 
all respects to legislate for the said territories and all the inhabitants 
thereof in as full and ample a manner as if this Act had not been 
passed ” ; and further required all laws and regulations made by 
the Governor-General in Council tt) be laid before both Houses of 
Parliament. Under the statutes constituting the existing Indian 
legislatures their enactments are not required to be laid before 
Pwliament ; but they are prohibited from passing any law which 
may affect the authority of Parliament ” ((j). All regulations for 
admission to the Civil Service of India, made by the Secretary of 
State with the advice of the Civil Service Commissioners, must be 
forthwith laid before Parliament (h). By the statute authorising 
the formation of what is called the Statutory Civil Service,” it is 
provided that every resolution of the Governor-General in Council 
defining the qualification of “ natives of India ” shall not have force 
until it has been laid for thirty days before both Houses of 
Parliament (i). 

Finally, the Indian Councils Act, 1909 (h), requires all regulations 
made by the Governor-General in Council concerning the reformed 
legislative councils to be laid before Parliament, and further pro- 
vides that an executive council shall not be established for any 
other Province than Bengal if either House of Parliament present 
an address to the contrary. 

Sub-Sect. 3. — 'The Secretary of State. 

1026 . Tho powers and duties of the Secretary of Stale (popularly 
called the Secretary of State for India) are derived j^artly from the 
Act of I 808 (1) and partly also from liis constitutional position as 
adviser of tho Crown (?n). He is appointed by tho delivery to him 
of the seals of office. Siyce in theory the office of Secretary of State 
forms a unit, though there are five officers, each of the Secretaries 
of State is capable of performing the duties of any of the others. 

The conduct of all business in the United Kingdom in rela- 
tion to the government of India is subject to the direction of the 
Secretary of State, and all official communications and orders must 
be signed by him. It is on his advice that all appointments by the 
Crown are made, and he has the power of dismissal. As inheriting 
the powers of the Court of Directors and of the Board of Control, 
he has authority to superintend, direct, and control all acts, 
operations, and concerns which in any wise relate to or concern the 
government or revenues of India, and all grants of sajraries, 
gratuities, and allowances, and all other payments and charges 
whatever out of or on the revenues of India In many matters, 

M Indian Oonncils Act, 1861 (24 & 25 Viet. 0 . 67), s. 22. 

(A) Government of India Act, 1858 (21 & 22 Viet. c. 106), s. 32. 

(t) Government of India Act, 1870 (33 & 34 Viet. c. 3), 8. 6. 

(k) 9 Edw. 7, c. 4. 

(0 Government of India Act, 1858 (21 & 22 Viet. c. 106). 

(m) “ Imperial Gazetteer of India,” Vol. IV., pp. 36—38. 

(n) Government of India Act, 1833 (3 & 4 Will. 4, c. 85), ff. 25, 
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however, he is required to exercise his duties “ in Council ” ; and in 
a few important matters the concurrence of a majority of th^ 
members of the Council is necessary (o). 

Sub-Sect. 4. — The Cmnnl of India, 

1027. The constitution of the Council of India, as originally 
established in 1858 (p), has been considerably modified by subse- 
quent legislation (q). It now consists of not more than fifteen and 
not less than ten members. Unless nine of the existing members 
have served or resided in India for at least ten years and have not 
left India more than five years before their appointment, the person 
appointed to fill the vacancy must be so qualified. The term of 
ollice is henceforth seven years, and the salary is ifil.OOO. 

A member of Council is not capable of sitting in Parlianaent. 
The ofiice is held for the allotted terra during good behaviour, 
subject to removal by the Crown on an address from both Houses 
of I'arliament. Appointments are made by tho Secretary of State, 
not by the Crown. Quite recently a Hindu and a Mahomedan 
have been appointed. 

1028. The Council of India is an advisory body, representing 
tho local and business experience of the former Court of Director! 
Ibit its statutory functions are not confined to advice. It has the 
duty imposed upon it of conducting, under the direction of the 
Secretary of State, the business transacted in the United Kingdom 
in relation to tho government of India, and the correspondence 
with India (?•)• ^ It must meet at least once in every week, and five 
members constitute a quorum («). 

All communications to and from India must either be sub- 
mitted to a meeting of the Council, or else must be placed on 
the Council table for seven days before being issued (() ; but this 
rule does not apply to two classes of cases, termed “ secret ” and 
“ urgent ” (a) . The former class consists of communications relating 
to war and peace or to Native States which, under the Act of 
1793(6), were referred to a committee of secrecy of the former 
Court of Directors; the latter class includes any communicai’ m 
which the Secretary of State may consider to be urgent, but ho is 
required to inform the Council of his reasons. 

1029. At meetings of the Council the Secretary of State presides, 
and has a casting vote (c). In his absence, the vice-president or 


(o) ftee p. 693, j>oet. 

(p) Govenmient of India Act, 1858 (21 & 22 Viet. c. 106), S9. 7, 10, 11, 12, 
13,19,20,21,22,23. 

\q) Government of ladia Act, 1869 (32 & 33 Viet. c. 97). es. 1, 2, 3, 6, 7 ; 
Council of India Act, ,1876 (39 & 40 Viet. c. 7) ; Council of India Reduction Act, 
1889 (62 & 53 Viet. o. 63) ; and Council of India Act, 1907 (7 Edw. 7, c. 35). 

V) Government of India Act, 1858 (21 & 22 Viet. c. 106), s. 19. 

‘ Ibid., 8. 22. 
t) Ibid., s. 24. 
a) Ibid., ss. 26, 27. 

’6) East India Company Act, 1793 (33 Geo. 3, c. 52), ss. 19, 20. 

(c) Government qf India Act, 1858 (21 & 22 Viet. c. 106), s. 21. 
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some other member presides ; but ail acts done in council in his 
absence require bis approval in writing. For certain specified 
matters, of which the making of any grant or appropriation of the 
revenues of India is the most important, the concurrence of a 
majority ot members of the Council present is required (d) ; but in 
all other cases the determination 0/ the Secretary of State is final, 
though dissentient members are entitled to have their opinion and 
reasons recorded (e). 

For the more convenient transaction of business, the Secretary 
of State is empowered to divide the Council into committees (/*), 
which are at present seven in number, entitled Finance, Military, 
Political and Secret, Bevenue and Statistics, Judicial and Public, 
Public Works, and Stores. 

Sub-Sect. 5 . — The India Office Staff. 

1030. The establishment of the Secretary of State, commonly 
known as the staff of the India Office, is likewise regulated by the 
Act of 1868 iff). The number and the salaries of the staff are fixed 
by Orders in Council, which must be laid before Parliament. 

The Secretary of State, in virtue of his office, has two under- 
secretaries, one permanent and the other parliamentary, to whom 
he delegates some of his minor duties. For each department 
of business, corresponding to the committees into which the 
Council is divided, there is a secretary and assistant secretary, 
with a staff of clerks, Tlie store department is under a director- 
general. 

Other departments are those of the accountant-general, the 
registrar and superintendent of records, and the director of funds. 
There is a medical board vfor the examination of officers of the 
Indian services, a legal adviser and solicitor to the Secretary of 
State, and a librarian. 

Appointments to the establishment are made by the Secretary of 
State in Council; but junior situations” must be filled in accord- 
ance with the general regulations governing admission to the Home 
Civil Service. 

The position of the auditor is peculiar. His appointment by the 
Crown must be countersigned by the Chancellor of the Exchequer ; 
and lie nominates his own assistants. But the salary of the 
auditor and his assistants, as well as the salaries, pensions, and 
other charges of the entire staff of the India Office, are defrayed 
from the revenues of India (A). 

(d) Tho procibe meaning of this enactment. Government of India A^, 18t58 
(21 & 22 Viet. 0 . 106), s. 41, was discussed in the House of Lords on April 29, 
1869 (Pjiiliamentary Debates, 6rd series, Vol. 195, pp. *821-1846), when Lord 
Cairns expressed a different view to that maintained by tjie Lord Chancellor 
(JjOid llatherley). 

(«) Government of India Act, 1858 (21 & 22 Viet. c. 106), s. 23. 

(/) Ibid., a. 20 . 

(ff) Ibid., 86. 15, 16, 18. 

(A) “ Imperial Gazetteer of India,” Vol. IV., p. 39. 
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Sect. 8. — The Government in India. 

< 

Sub-Sect. 1. — Executive. 

1031 . The constitution of the Government of India, as exercised 
in India, is ultimately based upon the inherent authority of 
the Crown, as expressed and* regulated, first by charters from 
Elizabeth onwards, and since by a series of Acts of Parliament. 
It appears also (i) that some of its powers, especially those relating 
to land and to the Native States, have been inherited, throi^gh 
the East India Company, from the defunct Mogul empire. 

(i.) 'I'?ie Governor-General. 

1032 . The Governor-General is appointed by the Crown, by 
warrant under the Royal Sign Manual (/j), on the advice of the 
Prime Minister. As representative of the Sovereign, ho bears also 
the title of Viceroy, which is habitually used in India, though not 
authorised by any statute (t). 

The term of office of the Gox^ernor-Gcnoral is, by custom, five 
years ; but if he should depart from India intending to return to 
Europe his office thereupon becomes vacant (7/0- There are special 
provisions for filling the office in the event of a vacancy (n). 

(ii.) The O over nor^ General tn Council. 

1033 . A distinction must be drawn between the office of Governor- 
General, which is personal, and the powers and duties of the 
Governor-General and his councillors, collectively styled “ the 
Governor-General in Council.” By statute (o) the supcrintondence, 
direction, and control of the entire government of India, both civil 
and military, is vested in the Governor-General in Council, subject 
to any instructions that may be received from the Secretary of State. 
This collective body is frequently called “ the Government of 
India and sometimes “the Supreme Government,” as opposed 
to the provincial administrations. 

1034 . In addition to the Governor-General, the executive council 
consists of six members (styled “ ordinary ” members), appointed 

(0 Sir 0. P. Rbert, “The Qovern.uent of India.” pp. 1, 179, 

(A) Government of India Act, 1858 (21 & 22 Viot. o. lOG), s. 29. The warrant 
of appointment ia printed in Ilbert, The Government of India, 1898 edition, 
pp. 574--576. 

(/) This title was first employed in the Royal Proclamation of 1858, which 
announced in India the assumption of the government by the Grown, and 
referred to Lord Canning as the “first Viceroy and Governor-General.” 

(m) East India Company Act, 1793 (33 Geo. 3, c. 62), s. 37 ; Government 
of India Act, 1833 (3 & 4 Will. 4, c. 85), s. 79. When the Duke of Connaught 
wished to visit EnglaM in tho Jubilee year during his term of office as com- 
mander-in-ebief in Plombay, a special Act of Parliament was required 
(stat. (1887) 50 Viet. sees. 2, c. 10). 

(n) Government of India Act, 1833 (3 & 4 Will. 4, o. 86), s. 62 ; Indian 
Councils Act, 1861 (24 & 25 Viet. c. 67), ss. 60, 51. 

(o) Bast India Company Act, 1772 (13 Geo. 3, o. 63), f. 9 ; Government of 
India Act, 1833 (3 & 4 Will. 4, c. 85), s. 39. 

(p) “ Government of India ” ia defined in the General Clauses Act, 1897 (X. of 
1897), 8. 3 (22). 
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by the Crown, of whom three must have served in India for at least 8*or. 8. 
ten years, and one must be either a barrister or advocate of five The 
years’ standing (7). A native barrister was fust appointed an Government 
“ ordinary ” member of council in 1009. The Commander-in- 1° India. 
Chief, who is appointed to his oiBce on the advice of the Secretary 
of State for War, may be, and in practice always is, appointed by 
the Secretary of State for India to be an extraordinary member (r) ; 
and if the council should happen to meet, ns is rarely the case, 
within the Presidencies of Madras or J^oinbay, the governor of that 
Presidency is also an extraordinary member (s). 

The term of office of a member of council is, by custom, five 
years. Leave of absence under medieal certificate may be granted 
for not more than six months (t). Temporary vacancies may be 
filled up by the Governor-General in Council (a). 

1035 . The functions of the collective body can bo exercised when MceUnfrsWi 
one member is present together with the Governor-General ; and proceedings, 
there are precise rules providing for cases when the Governor- 

General is absent (6). At meetings of the council the Governor- 
General has a casting vote ; but the decision of the majority 
prevails (c), except when the Governor- Gen oral is of opinion that 
the safety, tranquillity, or interests of the British possessions in 
India, or any part thereof, are, or may be, essentially affected (d). 

In such a case the Governor- General is empowered to overrule the 
majority of the council, by adopting, suspending, or rejecting the 
measure in question ; but dissident members may require that 
their minutes be recorded and notified to the Secretary of State. 

All proceedings of the collective body, termed “ orders in council,” 
must be expressed to be made by the Governor-General in Council, 
and must bo signed by a secretary («). Despatches to the Secretary 
of State are signed by the Governor-General and all the members 
of council present. 

(iii.) Departments of the Government. 

1036 . Under a statutory power to the Governor-General to make Departments 
rules for the transaction of business (/), departments have been 

formed, each under a member of council, corresponding to the ‘ ’ 


(7) Government of India Act, 1858 (21 & 22 Viet, c. 100), s. 7 ; Indian 
Councils Act, 1861 (24 & 2o Viet c. 07), s. 3; Government of India Act, 1869 
(32 & 33 Viet. c. 97), s. 8; Indian Councils Act, 1874 (37 & 38 Viet. 0. 91), s. 1 ; 
Indian Councils Act, 1004 (4 Edw. 7, c. 20). 

(r) Indian Councils Act, 1861 (24 & 25 Viet. c. 67), s. 3. 

(s) 7&/d., s. 9. 

h) Ibid., s. 26. • 

(o) Government of India Act, 1833 (3 & 4 WiU. 4, 0. 85), section repealed 
by Statute Law Revision Act, 1890 (63 & 64 Viet. c. 33) ; Indian Counoila Act, 
1801 (21 & 25 Viet. c. 67), s. 27. 

(6) Ibid., 88. 6, 7. • 

(c) East India Company Act, 1772 (3 Goo. 3, 0. 63), s. 8 ; Government of * 
India Act, 1833 (3 & 4 Will 4, 0. 85), s. 48. 

{d) East India Company Act, 1793 (33 Geo. 3, c. 62), ss. 47, 48, 49; 
Government of India Act. 1870 (33 & 34 Viet. 0. 3), s. 6. 

(e) East India Company Act, 1793 (33 Q«o. 3, 0. 62), s. 39 ; East India 
Company Act, 1813 (63 Geo. 3, c. 165), s. 79. 

(/) Indian Councils Act, 1861 (24 & 25 Viet. 0. 67), s. 22- • 
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The departments are given the same validity as the proceedings of the 

Government Governor-General in Council, 
in Since 1906 the number of departnaents has been nine : Foreign 

(in the personal charge of the Governor-General), Home, Revenue 
and Agriculture, Legislative, Fiijance, Public Works (under the same 
member of council as Revenue and Agriculture), Commerce and 
Industry, Army (in charge of the Commander-in-Chief), and Mili- 
tary Supply 0/). It should be added that the Foreign departmgnt 
has charge of all business connected with the relations between 
the Government and Native States, that “ revenue ” means land 
revenue, and that railways are now under a special board connected 
with Commerce and Industry. 

• (iv.) Tilt Army. 

Aimy. 1037 . Subject to the supreme anlhorily of the Ci own, exercised by 

the Secretary of State, the superintendence, direction, and control of 
the whole military government in India is vested by statute (Ji) in 
the Governor-General in Council. The chief executive officer is 
the Commander-in-Chief, who is appointed by the Crown on the 
advice of the Secretary of State for Wai, and who is also always 
appointed by the Secretary of State for India to be an extraordinary 
member of tlie Govornor-Gencrars Council with rank next after the 
Governor-Gereral. Until 1909 there was another military member 
of Council, but his duties have now been merged in those of the 
Army department under the Commander-iii-Chief. The subordinate 
powers of military government formerly vested in the governors of 
Madras and Bombay were abolished in 1893 (i). 

The army in India consists of two separate forces : British or 
European troops, and native troops. The former are under the 
Army Act, 1881 {k\ and are in precisely the same position as British 
troops stationed in other parts of the Empire, except as regards pay, 
equipment etc. The native troops, on the other hand, are subjoit 
to the Indian Articles of War contained in Acts of the Indian 
Legislature (Z), which were passed under powers conferred by 
Parliament (?/i). The British officers of the native troops, con- 
stituting a body formerly known as the Indian Staff Corps, but now 
as the Indian Army, are themsolves subject to the Army Act. The 
small force of the Royal Indian Marine, which has to some extent 
taken the place of the, former Indian Navy, is similarly under a code 
of discipline adopted by the Indian Legislature (a) under powers 
conferred by Parliament (o) ; but this code applies only to a ship 



(7) “ Imperial Gazetteer of India,” Vol. IV., pp. 20—28. The department of 
ililitary Supply was abolished in 1909. 

(7») Government of Ifldia Act, 1833 (3 & 4 Will. 4, c. 80). s, 39. 

t By Madras and Bombay Annies Act, 1S93 (60 & 57 Viet. c. 62). 

44 & 46 Viet. c. 68. 

Indian Articles of War (Act V. of 1869), as amended by Indian Articlos 
ar Amendment Act, 1894 (Act XII. of 1894). 

(m) Government of India Act, 1833 (3 & 4 Will. 4, c. 85), s. 73, as confirmed 
by Indian Councils Act, 1861 (24 & 26 Viet. c. 67), s. 22. 
fn) Indian Marine Service Act, 1884 (47 & 48 Vict. c. 38). 

(o) Indian Marine Act, 1887 (Act XIV. of 1887). 
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within Indian waters, i.e., between the Cape of Good Hope and the 
.Straits of Magellan, which were the limits defined by the charter 
of Queen Elizabeth to the Company. Finally, the volunteers are 
under legislation of their own (p). 

(y.) Local (lovernmenU, 

1038. Under the general superintendence and control of the 
Governor-General in Council, the actual administration of the 
Qpuntry is conducted by local Governments (q), in areas commonly 
called provinces. These areas are now thirteen in number — the two 
Presidencies of Madras and Bombay ; the five lieutenant-governor- 
ships of Bengal, the United Provinces of Agra and Oudh, the Punjab, 
Burma, and Eastern Bengal and Assam ; and the six chief com- 
raissionerships of the Central Provinces, the North-West Frontier 
Province, British Baluchistan, Ajmer-Merwara, the Andaman and 
Nicobar Islands, and Coorg(r). 

1039. Important dilTcrences exist between the status of the several 
classes of local Governments. Madras and Bombay still retain 
traces of the period when they were independent Presidencie's. 
Their government, as regulated by statute (a), is vested in a 
Governor and two civilian members of council (h), appointed by 
the Crown, whose powers and duties are. modelled on those of 
the Governor-General in Council. They have the privilege of 
communicating direct with the Secretary of State. The Governor 
is usually a person of rank and experience in England. 

The lieutenant-governorships have likewise been constituted under 
powers conferred by Act of Parliament (c), usually in connection 
with the formation of a local legislative council. The Lieutenant- 
Governor, who must have served in India for at least ten year’s and 
who is in practice always a civilian, is appointed by the Governor- 
General, subject to the approval of the Crown. Ilis powers and 
duties are not defined by statute, but are in practice those delegated 
to him. An executive council of not more than four members may 
be appointed for Bengal, and also for any other province under a 
Lieutenant-Governor, provided that in the latter case an address 
to the contrary is not presented by either House of Parliament (d)- 


(р) Indian Volunteers Act, 1869 (Act XX. of 1869), as amended by Indian 
Volunteers Act Amendment Act 1896 (Act X. of 1896.) 

(o) “Local Governments” are defined in the General Clauses Act, 1897 
(X of 1897), B. 3 (29). 

fr) “ Imperial Gazetteer of India,” Vol. IV., pp. 29 — 33. 

(а) East India Company Act, 1703 (33 Geo. 3, c. u2), ss. 24, 25; Gi>^inmcnt 

of India Act, 1833 (3 & 4 Will. 4, c. 85), ss. 56, 57 ; Government of India Act, 
1858 (21 & 22 Viet. c. 106), s. 29 ; Government of India Act, 1869 (32 & 33 Viet 
c. 97), 8. 8. ^ 

(б) By the Indian Councils Act, 1909 (9 Edw, 7, o. A), s. 2, the number of 
membei'S of council may be four, of whom two must have been in the serviceT 
of the Crown in India for at least twelve years. 

(с) India (North-West Pi evinces) Act, 1835 (5 & 6 Will. 4, o. 52), s. 2 ; 
Government of India Act, 1853 (16 & 17 Viet. c. 95), s. 16 ; Government of 
India Act, 1854 (17 & 18 Viet c. 77), s. 4 ; Govornraont of India Act, 1858 
(21 & 22 Viet c. 106), s. 29. 

(d) Indian Councils Act, 1909 (9 Edw. 7, o. 4), s. 3. . . 
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Chief Commissioners are still more entirely delegates of the 
Governor-General. Though mentioned by name in at least one^ 
Act of Parliament (c), they are appointed, not under any statutory 
authority, but under the inherent powers of the Governor-General 
to adniiiiister British territory that is not comprised in any exist- 
ing province. The Chief Commissioner of tho Central Provinces 
occupies a position scarcely inferior to that of a lieutenant- 
governor, while the others govern areas of varying size and 
enjoy varying degrees of independence. Such areas, however, all 
rank as local Governments (/). * 

(vi.) Administration^ 

1040. The larger provinces, with the single exception of Madras, 
are sub-divided, for administrative purposes, into divisions, each 
under a commissioner (< 7 ); and all are sub-divided into districts, 
each under an ofliccr styled either collector (/O or deputy commis- 
sioner, which form the ultimate units of administration, corre- 
sponding soniewliat to an English county. The total number of 
districts in British India is about 250, with an average area of 
about 4,430 square miles, and an average population of about 
931,000 souls (j). 

1041. Tho higher work of the general administration is reserved 
by statute {j) to members of the Indian Civil Service, who are 
selocled by open competition in England. Some of tho posts 
originally reserved to them are now (/j) open to members of tho 
several provincial sorvicea, recruited in India ; while minor appoint- 
ments are held by members of tlie subordinate services. 

Apart from the general administration, a number of special 
departments have recently grown in importance — such as Public 
"Works, Police, Education, Forests etc. — to which appointments are 
made on tho same principles, classified as Indian, provincial, and 
subordinate. Military olHcers are now very rarely employed in 
civil government (/). 

(vii.) Administration in Native States. 

1042. In all Native States the administration is conducted, not in 
tho name of the Crown, but in that of tho ruling chief, subject to 
the ultimate control of the British Govorninent, exercised through 
a political agent. Power is usually delegated to a diwan, primarily 
a finance minister, and in some of the more advanced States a 


(«) Gwernmont of India Act, 1870 (33 & 34 Yict. c. 3), s. 3. 

(/) As defined in the General Clauses Act, 1897 (X. of 1897), s. 3 (29). 

(</) “Commissioner” is defined in the General Clauses Act, 1897 (X. of 
1897), s. 3 (13). « 

{h) “Collector” is (V^fined in tho General Clauses Act 1897 (X. of 1897), 
‘j. 3(10). 

( 1 ) “ Imperial Gazetteer of India,” Vol. IV., p. 48. 

(;) Indian Civil Service Act, 18f51 (24 & 25 Viet. c. 54), s. 2. 

(It) Government of India Act, 1870 (33 & 34 Viet. 0 . 3), s. 6. 

(0 It is estimated that the total number of Englishmen employed in the civil 
government of India is about 1.200 (“ Imperial Gazotteer of India,” Vol. IV., 
P- 42). 



Part V.— India. 


699 


council of ministers has been established, who perform both 
•advisory and executive functions ; but there is nowhere any consti- 
tutional check upon the powers of the chief. Nevertheless, owing 
partly to the indirect control of the British Government, partly to 
its direct authority exercised during frequent periods of minority, 
and partly to other reasons, the system of administration in Native 
States is gradually approximating to the British model {m). 

1043. Among the attributes of sovereignty retained by Native 
Sftates is military, command. They enlist and control their own 
soldiers, both cavalry and infantry, though the number may be 
restricted. Even when tliese are placed at the disposal of the 
British Government, under the style of Imperial Service troops, 
they are paid from the revenues of the States and remain under the 
command of their own officers (ji). 

Sub-Seot. 2. — Legislation. 

1044. Tlie supreme legislative authority of Parliament over India 
has already been adverted to (o). Legislative authority has also 
been conferred by statute upon the Legislative Council of tile 
Governor-General, on the Governor-General personally, and on 
local legislative councils. 

1045. The several legislatures in India derive their authority 
from statute. They are, however, not delegates of Parliament, 
but bodies endowed with plenary, though limited, powers of 
legislation (p). The existing legislatures are constituted by the 
Indian Councils Act, 1861 (g'), as amended by the Indian Councils 
Act, 1892 (r), and the Indian Councils Act, 1909 (s), though some 
of their powers are based upon earlier statutes. 

(i.) The J.egislative Coimctl of the Governor-General. 

1046. The supreme legislative body for all India is therein defined 
a.3 “ tJie Governor-General in Council at meetings for the purpose 
of making laws and regulations,” but is commonly known as the 
Legislative Council of the Governor-General. It consists of the 
executive council (already described), together with “additional 
members,” not less than ten nor more than fourteen in number, 
nominated by the Governor-General, and resident in India (0. lu 

(m) Tho collection of land re\cnue is comin»; /:> bo based on definite re^fiila- 
tiouB ; the administration of justice is coming to be intrusted to regular couits, 
which are required to follow broadly tho codes of British India ; the rule of 
law generally is taking the place of aihitrary power ; railways and roads are 
being made, and schools, liospitals, and prisons erected. While some flfates are 
still backward, there are others (of which Mysore and Baroda are notable 
examples) where representative councils and compulapry education have been 
introduced. 

(n) “ Imperial Gazetteer of India,” Yol. IV., chap. 3.* ^ 

fo) Seo p. 590, ante. 

Ip) Per Lord Selborne in R. V. liurah (1878), L. E. 6 lud. App. 179. 

(y) 2i & 26 Viet. c. 67. 

(r) 55 & 56 Viot. o. 14. 

(«) 9 Edw. 7, c. 4. 

(0 By the Indian Councils Act, 1909 (9 Edw. 7, c. 4\ the number of 

additional members ” may be as large as sixty, includkg those elected under 
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Skct. 9. addition, the Lieutenant-Governor or Chief Commissioner of the 

The province where the council may meet is an extra member. Of the. 

Government additional members, at least one half must be persons not in 
the service of the Crown ; and, according to rules made under 
statutory powers, five of them are nominated on the recom- 
mendation of tho “non-official additional members” of the four 
larger local legislatures and of tho Calcutta Chamber of Com- 
merce. Tho term of office is for two years. There are no regular 
sessions nor any prorogation of the Legislative Council. Meetings 
are held whenever summoned, in practice always at Calcutta or 
Simla. 

Functions. 1047. The council is a legislative, not a debating, body, nor does 
it hold control over finance. But, under statutory rules made "by 
the Governor-General in Council, power is given to discuss the 
annual financial statement (u), and to ask questions of the member of 
tho executive council in charge of the department concerned (v). 

Tho Council is empowered by statute {w) to make law's — (1) for 
all persons, courts, places, and things within British India; (2) for 
all British subjects and servants of the Crown within other parts 
of India ; (3) for all native Indian subj(ji*ts, and native officers, 
soldiers, or followers of tho Indian army, in any part of the w’orld ; 
and (4) for all persons serving in tho Indian marine : provided that 
no law may be made repealing or atlecting — (1) any provisions of 
tho (ioveriimoiit of India Act, 18:33 (a*) (excepting certain specified 
sections), the Government of India Act, 1853((/), tlio Government of 
India Act, 1854 (z), tho Government of India Act, 1858 (a), tho 
Government of India Act, 1858 {b), or the Indian Councils Act, 
1801 (c) ; or (2) any Act of Parliament extending to India passed 
after 1800 ; or (3) any Act enabling the Secretary of State to 
raise money in tho United Kingdom; or (4) tho Army Act; or 
(5) which may affect the authority of Parliament, or any part of 

rogulatioim luiido by Ibo Goveruoi -General. It is nnrlorstood that these 
regulations will provide for the epocial election of Maliomedans. 

{ii) 11} tho Indian Councils Act, 190!) (9 Edw. 7, c. 4), further power is given to 
the Oovcrnor-Qonoial to make rules for the discussion of any matter of public 
iuteiest. 

{>;) Tho business and procedure at meetings is governed by statutory rules 
made by the council Uiazette of Jnata, Pobruary 6, 1897). Seven members 
form a quorum. Tho Govcrngr-Oeneral prosidos, or in his absence the senior 
member of tho executive council. Members speak seated, and address tho 
president. Each member in turn is entitled to speak onco, and tho mover has 
a light of roply. Every motion is decided by a majority of votes, with a 
second, or casting, vote to the president. The meetings are open to the publio. 

(w) Qisvcrnnicnt of India Act, 18U3 (3 & 4 Will. 4, c. S.i), ss. 46, 51, 73; 
Indian Councils Act, 1861 (24 & 26 Viet. c. 67), s. 22; Govemment of India 
Act, 1865 (28 & 29 Vict. c. 17), ss. 1, 2 ; Indian Councils Act, 1869 (32 & 33 Viet, 
c. 98),s. 1. • 

(«) 3 & 4 Will. 4, c. 8^5. 

(?/) 16 & 17 Vict. c. 95. 

(.i) 17 & 13 Vict. c. 77. S. 1 of this Act has boon repealed as to tho 
Unitnd Kingdom only by the Statute Law Eevisioii Act, 1892 (55 & 56 Vict. 
c. 19) ; but the Indian Legislatuio has no power to repeal it as to India. 

(u) 21 & 22 Vict. c. 106. 

(i) 22 & 23 Vict. 0 . 41. 

(c) 24 & 25 Vict. fl. p7 
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the unwritten laws or constitution of the United Kingdonii whereon 
4 nay depend in any degree the allegiance of any person to the 
Crown (rf), or the sovereignty or dominion of the Crown over any 
part of British India (c). 

1048. The Acts of the Legislative Council of the Governor- 
General extend over all British fndia, including those provinces 
which possess subordinate legislatures of their own. It is the sole 
legislative authority for those provinces which have no local 
legislature (/). A 9 a matter of practice, its enactments are often 
brought into operation at different times and to different degrees 
in the several provinces, so that each province may have a body of 
legislation peculiar to itself (g). 

(ii.) Executive Legialation hy the Qwemor-Qtnieral. 

1049. In cases of emergency the Governor-General is em- 
powered (h) on his own personal responsibility to make ordinances 
for the peace and good government of British India, which shall 
have the force of a law passed by the Legislative Council, but only 
for a period not exceeding six months. This power has been exer- 
cised about seven times, of which the most recent was in 1907. 

Another exceptional power of legislation is conferred upon 


(fi) For the meaning of those words, see Re Ameer Khan (IfiTO), 6 Bengal 
Law Eoports, 892. 

(«) The procedure with regard to legislation is as follows (see Buies for the 
Conduct of the Legislative Business of the Coundl of the Oovornor-Gonoral, 
(lazette of ludia, February G, 1897): — Any member may move for leave to 
introduce a bill. When introduced, the hill is printed, with a full statement of 
objects and reasons ; and both bill and statomont are published in English in 
the QaaetiCj and also, if necessary, in any vernacular language. It is then, 
ordiuai'ily, referred to a select committee, of which tho law member must be a 
member and is usually tho chairman, 'iho report of the select committee is 

f uhlished in the Gazette, together with the amended bill if thought necessary, 
t is then again taken into consideration by the council, when any member may 
propose amendments. When passed by tho majority of inejuhors, tho personal 
assent of the Governor-General is required to mve it validity, and it may subse- 
quently bo disallowed by the Crown through tho Secretary of Slate. In cases of 
emergency, the ordinary procedure can bo suspended and bills passed through 
tho council at a single sitting. In practice, all bills .sro originated by tho 
Government of India, and are drafted by tho secretary to tho Legislative Council. 
There is no private bill legislation, most of the matters so treated in the United 
Kingdom being dealt with by executive action. All enactments have a short 
title, and are numbered after tho calendar year {eg.. Act I, of 1909). 

(/) IndiftTi Councils Act, 1861 (24 & 25 Viet. c. 67). 

(p) Local codes have been compiled by the legislative department for Mch of 
the several provinces, containing (1) the old regulations so far as they may be 
still in force ; (2) Acts of the Governor-General in Council of local application ; 
(3) regulations for scheduled districts of local applicatig^ ; and (4) Acts of the 
local legislature, if any. The dates of the latest editions of these local codes 
are : Madras, 1902 ; Punjab, 1903 ; Burma, 1899 ; Bengal,*! 905-6; Baluchistan, 
1900; Central Provinces, 1904; United Provinces, 1906; Ajmer, 1905; Ooorg, 
2698: Bombay, 1907; Assam, 1897; and North-West Frontier Province, 1908. 
In ^khe cose of B. v. Burah (1878), L. B. 5 Ind. App. 178, it was held by 
the Privy Council that tho power to detennino whether an Act shall he 
applied locally is conditional legislation and not a delegation of legislative 
power. 

(/i) Indian Councils Act, 1861 (24 & 25 Viet. c. 67), s. 23.* * 
n.L.-»-X . Y 
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the Governor-General in Council (/) (apart from his Legislative 
Council) to make regulations,” which have tlie force of laws, for 
certain backward areas within British India known as “ scheduled 
districts,” whenever the Local Government of such area has sub- 
mitted a draft regulation for the purpose. 

(iii.) Zoral Lpgishiive Councils. 

1050 . The subordinate legislative councils are all created by, or 
under, the same statutes (?) as the Legislative Council of tfie 
Governor-General. They are now seven in* number — for the 
provinces of Madras, Bombay, Bengal, the United Provinces of 
Agra and Oudli (formerly the North-Western Provinces), the Punjab, 
Burma, and Eastern Bengal and Assam. The maximum number 
of nominated and elected members may vary from fifty to thirty, 
and rules may be made authorising the discussion of any matter of 
public interest, as well as the annual financial statement and the 
asking of questions (/.). 

. 1051 . The Governors in Council of Madras and lionibay had 
legislative powers first coiifeired upon fucm in 1807 (/), but these 
I) 0 wer 8 w'ero withdrawn in J833(r/i), from which date to 1801 the 
Governor-General in Council was tlio solo legislative authority for 
all India. ‘By the Indian Councils Act, ]S0l(7i), as anuinded by 
the Indian v.’oiincils Act, 1892 (o), the Governors in Council of 
Madras and Bombay again received legislative power.s, and their 
councils were enlarged with “ additional members” for legislative 
purposes only. The constitution and procedure of these councils 
are similar to those of the Legislative Council of the Governor- 
General. 

1052 . Under the same statutes the Governor-General in Council 
was ompowored to create legislative councils for certain existing 
provinces therein named, and also for other provinces whenever a 
lieutenant-governor should be appointed to them. These, liowever, 
dill'or from the Legislative Councils of Madras and l^ombay in that 
all the members are nominated for legislative purposes o:dy, 
and that not less than one-third (instead of ono-half) of the 
members must be non-official Eurtlier, the powers of discussing 
the financial statement and of asking questions have not been 
universally conferred oh these councils. 

The powers of all'the subordinate legislative councils are limited 
both as to local ai'ca and to class of subjects (oo). These councils 
may pot pass a law affecting any Act of Parliament, nor (without the 

(t) Government of TriH.i Act, 1870 (.'13 & 34 Victc. 3), as. 1, 2. 

(,;■) Indian Couneija Act, 18(51 (24 & 25 Viet. c. 07), amonded by Indian 
Councils Act, 1892 (55 & 56 Viet. c. 14), and Indian Councils Act, 1909 
'9 Etlw. 7, c, 4). 

(A) Indian Councils Act, 1009 (9 Edw. 7, c. 4), s. 1. 

(l) Bopealod by stat. (1807) 47 Geo. 3, boss. 2, c. 68. 

(m) Governmout of India Act, 1833 (3 & 4 AVill. 4, c. 86). 

(w) 24 & 25 Viet. 0. 67. 

(o) 65 & 66 Viet. c. I'l. 

(ool Indian Councils Act, 1801 (24 & 25 Viet. c. 67), ss. 39-- 43. 
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previous sanction of the Governor-General) altering the Penal 
* Code, .or affecting religious rites and usages, or finance, currency, 
post office or telegraphs, patents or copyright, or the army. Every 
Act passed by them requires the personal assent of the Governor 
or Lieutenant-Governor (as the case may be), and has no validity 
until the Governor- General has ‘likewise assented thereto; it is 
further liable to disallowance by the Grown. 

^ (iv.) LegiaJative Authority outside British Lidia. 

1053. Outside what is technically British India, within “ ad- 
ministered” territory (^. 7 ., lieiar), legislative authority is vested in 
the Governor-General in Council, as lopreseiiting the sovereignty of 
the Crown. In his executive capacity he api)lies to such territory, by 
means of orders in council, whatever enactments are required. The 
same principle extends to the residencies and other stations in 
the occupation of political officers and to military cantonments in 
Native States. Of a similar nature is the legislative authority 
exercised by the Govornor-GeiKU’al in Council under the Indian 
Foreign Jurisdiction and Extradition Aci, 1879 (p), which corre- 
sponds to the similar statute of Pavlininent ( 7 ). That Act — after 
reciting that, by treaty, capitulation, agreement, grant, usage, 
sufferance, and other lawful means, the Governor-General in 
Council has power and jurisdiction within divers places beyond 
the limits of British India — proceeds to declare that power and 
regulate its exercise. Inter alia^ it extends the law relating to 
offences and criminal procedure in British India to all European 
British subjects in Native States and to all native Indian subjects 
wherever found ; and it enables the Governor-General, by order 
in council (r), to declare the law' to be administered in Native 
States under its authority (s). 

(v.) Legislation in Native States. 

1054. Apart from such legislative authority as may be exercised 
by the British Government in the manner described in the pre- 
ceding sub-section, the legislative authority in a Native State resides 
in the ruling chief. In a few of the larger States, however, councils 
have been established to assist in the work of legislation (#). In 


( j?) Act XXI. of 1879. 

( 7 ) Foreign Juriadiction Act, 1890 (flS & 54 Viot. 0 . 37). 

These orders are published by the Government of India in volumes entitled 
“ hritisb Enactments in force in Native States.” • 

(«) This legislative authority is now exercised under the Indian (Foreign 
Jurisdiction) Order in Council, 1902, which applies to the territories of India 
outside British India, and also to any other territories iif which jurisdiction may 
be exercised by the Govemor-Genoral in Council. The Indian Foreign Juris- 
diction and Extradition Act, 1879 (XXX. of 1879) (quoted above) was repealed 
by ^e Indian Extradition Act, 1903 (XV. of 1903), which re-enacts only the 
portion relating to extradition. 

(t) In Travaucore, for example, a legislative council was established in 1888 
consisting of eight members, of whom three must be non-official. Since its 
establii^ment it has passed fifty-eight regulations, and thus ^modelled almost 
the whole law of the country (“ Iniporial Gazetteer of India,” Yol. XXIV., 
p. 15). 
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many cases the codes of British India have been adopted with 
modifications. 

In the States attached to Madras, all enactments require to be 
submitted for the approval of the Governor in Council; and in 
the case of Mysore, no laws in force at the date of the rendition 
(1881) can be repealed or modified without the previous consent of 
the Governor-General in Council ; but as a general rule no direct 
supervision is exercised over the legislative powers vested in a 
ruling chief. , 

Sub-Sect. 3. — Judicial. 

(i.) The Privy Council. 

1055 . The final appellate judicial authority in British India, as in 
other dependencies of the Crown, is vested in the Sovereign in 
Council, now exercised through the Judicial Committee of the Privy 
Council, as established in 1888 {a). This was first recognised by the 
charters constituting mayors’ courts for the presidency towns in 1726, 
was more definitely regulated in the statute and charter constituting 
the Supreme Court at Calcutta in 1773 (a), and was indirectly ex- 
tended to the provincial courts of the Comj any in Bengal in 1780 (i). 
The procedure with regard to appeals to the Privy Council is now 
contained in the charters of the High Courts and in the Code of 
Civil Procedure {c), subject to any rules that may be made by the 
Sovereign in Council, and subject also to the unqualified exercise of 
the Sovereign’s pleasure to reject or receive any appeal (d). 

1056 . In civil cases an appeal (e) to the Privy Council lies, as of 
right, from any court of final appellate jurisdiction in India against 
any final judgment, decree, or order, provided that the amount or 
value of the subject-matter in dispute is not less than Rs.10,000 
(say £667) ; and also provided that, when the judgment appealed 
from allirras the decision of the court immediately below, the appeal 
involves some substantial question of law. 

^n appeal may likewise be granted against a final judgment of 
less value, and against any preliminary or interlocutory judg- 
ment, if the court certifies that the case is a fit one for appeal (jt ). 


(w) Jjidicial Committee Act, 1833 {.> & 4 Will. 4, c. 41). See also pp. 679 ei »eq., 
ante, and titlo Courts, Vol. LX., p. 27. 

(rt) East India Company Act, 1772 (13 Geo. 3, c. C3). 

(b) East India Company Act, 1780 (21 Geo. 3, c. 70}. 
ic) Act V; of 1908, sa. 109—112. 

(d) The rule ns to special leave to appeal in criminal cases was thus laid 

down iic 7te Dillet (1887), 12 App. Cas. 459, P. 0.: “Her Majesty -will not 
review or interfere with the course of criminal proceedings unless it is shown 
that by a disregard of the forms of legal process, or by some violation of the 
principles of natural jutitico, or otherwise, substantial and grave injustice has 
been done.” r 

(e) Letters patent for the High Court of Judicature at Fort William in 
Bengal, bearing date December 28, 1866, Statutory Buies and Orders Revised, 
Vol. VI., India, p. 3, paras. 39 — 42, and Code of Civil Procedure, 1908 (Act V. 
of 1 908), ss. 109 —111. See also Radha Kriahn Dcu v. Rai Kriahn Chand (1901), 
L. R. 28 Ind. App. 182; and Moti Chand -7. Qanga Parahad Singhs Ex parte 
Moil Chand (1901), L. R. 29 Ind. Ajpp. 40. 

(/) Whore a doorf e of a High Court aflBrms the docreo appealed from leave 
to appeal ought not to be given unless there is, as required by s. 596 (now s. Ill) 
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The mode of appeal is by petition to the court whose judgment 
'is complained of, within six months from the date of such judgment, 
praying for a certificate of value or fitness ; and when the certificate 
has been gi anted, the appellant must give security for the costs of 
the respondent and deposit the money required to defray the expense 
of copying the record. It is the (hity of the court to transmit, in 
addition to the record, a copy of the reasons of the several judges 
for and against the judgment appealed against. 

*1067. In criminal cases the only right of appeal is that granted 
under the High Court charters {g) against any judgment etc. in the 
exercise of the original criminal jurisdiction of the High Court, or 
in any criminal case where a point of law has been reserved for the 
opinion of the High Court, provided that the court declares the case 
to be a fit one for such appeal, and under such conditions as it may 
require. 

(ii,) The High Courts. 

1058. The local courts of judicature in British India, both civil 
and criminal, are constituted partly by statute and royal charter aifd 
partly under Acts of the Indian legislatures. The superior courts, 
exercising the highest criminal and civil jurisdiction within their 
respective provinces are called High Courts, Chief Courts, or Courts 
of Judicial Commissioners (h). 

1059. The High Courts— four in number, at Calcutta, Madras, 
Bombay, and Allahabad — are constituted by charters or letters 
patent under the Indian High Courts Act, 18G1 (i). They represent 
an amalgamation of the former Supreme Courts appointed by the 
Crown since 1773 with the Sadr Adalats, or appellate courts of the 
Company, and many of their powers are inhoiited from both these 
tribunals ij). 

Each High Court consists of a Chief Justice and not more than 
fifteen judges, appointed by the Crown and holding oflice during 
pleasure. The Chief Justice must be a barrister or advocate ; the 
judges must bo either — (1) barristers or advocates of five years’ 
standing ; or (2) members of the Indian Civil Service of ten years’ 
standing who have served for three years as a district judge ; or 
(8) persons who have held subordinate judicial office for five years ; 
or (4) pleaders of ten years’ standing. There is a further proviso 
that one-third of the judges must be barristers or adweeates, and 
that one-third must be members of the Indian Civil Service. As a 

of the Civil Pioctduiu Code, eome subbtautial question of law inyol%Bd. An 
ameal admitted contrary to that section will be dismissed without being heard 
{Karur^nan Servai v. Srinivasan Ghetti (1901), L. B. 29 Ind. App. 38). 

(g) Letters Patent for the High Court of Judicature at Port WilliaOi in 
Bengal (see note (e) on p. 604, ante), para. 41. When a wkil was struck off the 
rolls on tile ground^ that he had been convicted of forgery, it was held that no * 
appeal lay to tiio King in Council, as that would be indirectly an appeal from 
a conviction (Re liajendro Nath Mukerji (1899), L. E. 26 Ind. App. 242). 

(A) All of those are included in the definition of ** High Court, with reference 
to civil proceedings only, in the General Clauses Act, 1897 (X. of 1897), s. 3 (24). 

(0 24 & 23 Viet 0. 104. 

\j) See ss. 9 and 11 of the Indian High Cour^^s Act, ^8fil (24 & 23 Viet. 

0 . 104), and paras. 19—21 of the letters patent. 
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matter of fact, every High Court usually includes more than one 
native of India. 

1060. The jurisdiction of the High Courts, while derived from 
the statutory charters constituting them, includes certain powers 
inherited from the former Supreme Courts (k). Their j urisdiction is 
original, appellate, and revisional. 

The High Court at Calcutta (technically styled “ the High Court 
of Judicature at Fort William in Bengal”) may be taken as 
typical. It is a court of record, and a court of oyer and terminer 
and gaol delivery for the territories under its jurisdiction. Its 
ordinary original criminal jurisdiction is exercised witliin the local 
limits of the presidency town (i.e., Calcutta), and also extends 
over all persons not within the jurisdiction of any other Indian 
court over whom the former Supremo Court had jurisdiction (Z). 
Its extraordinary original crimiiiiil jurisdiction extends over all 
persons residing in places over which the former Sadr Adalat had 
jurisdiction (m). 

Its ordinary original civil jurisdiction is likewise exercised within 
the local limits of the presidency town, wii.h the exclusion of suits 
within the jurisdiction of the small caut-e court (■«). Its extra- 
ordinary original civil jurisdiction enables it to remove and try any 
suit brought in a subordinate court subject to its superintendence, 
either on agretment by the parties or for purposes of justice (o). 

It is a court of appeal from nil courts, criminal and civil, subject 
to its superintendence (;>). It possesses largo powers of reference 
and revision over subordinate criminal courts (</). 

As regards special branches of the law, it possesses the powers 
with respect to the persons and estates of infants and lunatics exer- 
cised by the former Supreme Court (r) ; it acts as a court for the 
relief of insolvent debtors (s), and exercises the powers of the 
former Supreme Court in civil and criminal admiralty proceed- 
ings (t)f in testamentary and intestate jurisdiction («), and in 
matters matrimonial between Christian British subjects {w). 

It is empowered to appoint clerks and other ministerial ollicer8(.Tl, 
and to admit to practice advocates, vakils, and attorneys (a), 

(k) In the case of Snrendranaih Bnnerjca v. Ohipf Justice and Jvdgea of the 
High Oourt of Bengal, (1S83) L. 11. lOInd. App. 179, it was held by the Privy 
Council that tlie power of the High Court to puniHli for contoinpt of court was 
a power inherited from tho Supremo Court as part of the common law of 
England introduced by tho original charter. 

(/) Letters patent, para. 22. 

(m) Ihid., para. 24. 

(n) Ihid., paras. 11. 12. 

Ip) Ibid., para. la. ® 

• lp)Ihid., paras. 15,r27, 

1 g) Ibid., para. 28. 
f) Ibid,, para. 17. 

«) Ibid., para. 18. 
t) Ibid., paras. .82, 33. 
u) Ibid., para. 34. 

Ibid., para, 35. 

/fcjrf., para.i«8., 
o) Ibid., paras. 9, 10. 
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It is also, by statute (fc), expressly charged with the superintend- 8* 

• ence of all subordinate courts in Bengal, and with the framing of The 
rules for the conduct of business, subject to the sanction of the Government 
(jovernor-General in Council. hi India. 

1061. Any function of the High Court, in the exercise of either Powers of a 
its original or its appellate jurisdiction, may bo performed by a 

single judge or by a division court ; and if the judges in a division 
court should be equally divided in opinion, then the opinion of the 
senior judge is toj)revail(c). 

1062. In civil, but not in criminal, cases an appeal lies to the Appeals, 
court in its appellate jurisdiction from any judgment of a single 
judge, and from the judgment of a division court whenever the judges 

are equally divided in opinion and do not number a majority of the 
whole of tlie judges {d). The right of appeal from other judgments 
is to the Privy Council. 

1063. When the court sits to exercise its original jurisdiction, Procedure, 
criminal or civil, the right of audience is confined to advocates, wljo 

must be instructed by attorneys. Before tlie court in its appellate 
capacity vakils are entith d to appear. All proceedings in a High 
Court are conducted in the Hnglish language. Trial by jury (con- 
sisting of nine jurors) is the rule in original criminal cases, but 
juries are never employed in civil cases in India. 

1064. The jurisdiction of the High Court at Calcutta is not con- Extent of 
fined to the existing province of Bengal, but oxtouds over the jansdiction. 
recently constituted province of Eastern Bengal and Assam, which 

was under the jurisdiction of the former Supremo Court. On the 
other hand, Sind is excluded from the jurisdiction of the High 
Court at Bombay, and Oudli is similarly excluded from the juris- 
diction of the Jiigli Court at Allahabad, the powers of a Higli Court 
in both these cases being exercised by judicial commissioners. 

The High Court at Allahabad is distinguisbed from the other 
three High Courts, in that it does not possess any ordinary originnl 
jurisdiction, except in criminal proceedings against European British 
subjects. 

1065. Outside the provinces above mentioned, most of the fuiic- Chief Courts, 
tiona of a High Court are vested in courts created by the Indian 
Legislature. 

In the Punjab (since 18G6) and in Lower Burma (since 1900) 
these are styled Chief Courts, composed of a chief judge and judges 
appointed by the Governor-General in Council ; elsewhere tl]|^ courts 
are composed of ono or more judicial commissioners, who are usually 
appointed from the Indian Civil Service. ^Their functions , are 
entirely appellate and revisional, except as regards criminal juris- 
diction over European British subjects, ancl except also that* 
the Chief Court for Lower Burma has been granted original 


'h) Indian High Courts Act, 18G1 (24 & 25 Vict. o. 104), a. 16. 
[c) Letters patent, para. 36. 

[(0 Ibidn para. 15. • • 
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The because of its analogy to a presidency town. 

Government 

in India. (iii.) Ivferiof Criminal Courts, 

1066. Subordinate to the provincial High Courts, by whatever 
name they may be called, are the inferior criminal and civil courts. 

Under the Code of Criminal Procedure, 1898 (e), the style and 
the powers of inferior criminal courts are uniform throughout 
British India. They consist of courts of sessions and courts qf 
magistrates (/). 

1067. Courts of sessions are presided over by sessions judges, or 
additional and assistant sessions judges, usually appointed from the 
Indian Civil Service, who are competent to try all persons duly 
committed and to award any authorised sentence ( 9 ). 

1068. Magistrates, who are appointed from the Indian or the 
Provincial Civil Service, are graded in three classes, according to 
the sentences of imprisonment and line which they are authorised 
to pass and their power to commit for trial to a court of 
session (/i). 

In certain areas — described as “ non -regulation ” — the local 
Government is empowered to invest the district magistrate with 
power to try all offences not punishable with death (i). Provision is 
also made for the appointment of honorary or special magistrates {k)^ 
presidency magistrates (Z), and cantonment magistrates for military 
stations (m). In Madras and (to a loss extent) Bombay minor 
correctional powers are intrusted to village head-men (n). 

1069. All trials before a court of sesruon must be either by a jury 
or with the aid of assessors, according to the general orders of the 
local Government ( 0 ). 

The jury consists of any uneven number of jurors up to nine 
which may be prescribed (p). The verdict of a majority prevails, 
unless the judge disagrees so completely that he considers it neces- 
sary for the ends of justice to submit the case to the High Court 
(or its equivalent), which is then empowered to acquit or convict, 
and to pass sentence (q). 

Assessors may be two or mere in number, at the discretion of 
the judge (r), who is required to record the ojnnion of each of 


Mode of 

irtal. 


(c) Act V.' of 1898. 

(/) Ibid., B. 6. ** Magistrate” is defined in the General Glauses Aot, 1897 
(X. of 1897), 8. 3 (31). 

(g) Ibid., 63. 9, 31. 

(h) Ibid,, 86. 10—17, 32—38. 

(t) Ibid., 88. SO, 34. • 

<k) Ibid., 66. 14— 17.». 

' «) lUd., 86. 18—21. 

(m) Ibid., 88. 1, 13, and 8. 3 of the Cantonments Aot, 1880 (Aot HI. of 1880), 
(«) Cede of Criminal Procedure, 1898 (Act V. of 1898), 6. 1. 

( 0 ) Ibid., 88. 268, 269. 

Ibid., 8. 274. 
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them, but in giving judgment is not bound to conform to thoir 6 kot. 8. 

• opinions («). The 

All sentences of death must be confirmed by the High Court (or Government 
its equivalent) before execution (t) ; land the prerogative of mercy is 
exercisable by both the local (Government concerned and the 
Governor-General in Council (a)., 

1070. The rightof appeal given by the Codeof Criminal Procedure Appeal, 
is very wide. Against a judgment of acquittal, whether original or 
appellate, the local Government may direct that an appeal be pre- 
sented to the Hign Court (or its equivalent) (i). 

Any person convicted may appeal on a matter of fact as well as a 
matter of law, except where the trial was by jury, in which case the 
appeal lies on a matter of law only (including the alleged severity of 
a sentence) (c), and except also when the sentence does not exceed 
one month’s imprisonment or a line of Es.50 (d). 

The appeal is ordinarily to the court of next higher jurisdiction (<?). 

The appellate court may hear further evidence, may reverse or 
modify the sentence (so as not to enhance it), provided that the 
verdict of a jury may not be altered unless the court is of opinion 
that such verdict was erroneous owing to a misdiiection by the judge 
or to a misunderstanding of the law by the jury (/). 

When the judges composing the appellate court are equally 
divided in opinion, the case must be laid before another judge of 
the same court, whose opinion is final (q). 

In addition to the procedure on appeal, sessions judges and 
district magistrates have large powers of calling for records of 
inferior courts and reporting to the High Court (h) ; while the High 
Court (or its equivalent) is empowered, under its rovisional juris- 
diction, even to enhance the sentence in cases so referred to it or 
called for by itself (i). 


(iy.) fnfei'ior Civil ConrtB. 

1071. The inferior civil courts are constituted by special Acts, inferior civil 
which vary considerably for dili’erent provinces {k), though their courts. 


Code of Criminal Procedure, IbOd (Act V, of 1898), s. 309, 

Ibid., s. 381. 

Ibid., B. 402. 

(6) Ibid., 8. 417, 

(c) Ibid., 8. 418. 

(d) Ibid., 8. 413. 

(s) Ibid., 88. 407, 408, 410. 

(/) Ibid., 8. 423. 

(gr) Ibid., 8. 429. 

(4) Ibid., 88. 43o~438. 

Ibid., 8. 439. 

(k) For Bengal, Eastern Bengal, the United ProviuceB, and Assam, the 
Bengal, North-Western Provinces and Assam 0;vil Courts Act, 1887 (Act XEl.* 
of 1887); for Madras, Madras Civil Courts Act, 1873 (Act UI. of 1873); for 
Bombay, Bombay Civil Courts Act, 1869 (Act XIV. of 1869) ; for the Punjab, 
Punjab Courts Act, 1884 (Act XVIII. of 1884); for the Central Provinces, 
Central Provinces Courts Act, 1904 (Act 11. of 1904); for Lower Burma, Lower 
Burma Courts Act, 1900 (Act VI. of 1900) ; for the North-West Frontier 
Province, Regulation VII. of 1907. , • 
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procedure generally is regulated by the Code of Civil Procedure (Z), 
and in particular iSy the rule that every suit must be instituted in 
the court of the lowest grade competent to try it (m). The classes 
of courts often have diherent names in different provinces ; some- 
times the number of classes extends to six or oven eight; and in the 
areas before described as “non-regulation,” judicial functions are 
usually vested in oiBcers of the ordinary administrative staff, 

1072. The scheme of inferior civil courts in Bengal may be taken 

as representative of an advanced province (n). i 

The highest court is that of the district judge (6), who is the same 
person as the sessions judge for crimiiinl cases. His jurisdiction 
oxtonds to all original suits, of vvhatc3ver amount and character, 
wliich are cognisable by civil courts; and he is further empowered 
to supervise and distribute biiHiness among all the other courts 
witliiii his district. 

Next to the district judge are subordinate judges, whose juris- 
diction is co-oxtensive with that of the district judge ; and below 
them are muiisifs, whose jurisdiotion is ordinarily limited to suits 
of which the value does not exceed Bs.l.OOO (say A'O?), hut may he 
extended to the limit of lls.2,000. 

In addition, there exists special courts of small causes, with 
summary jurisdiction and a restricted right of appeal, for the trial 
of simple money suits not exceeding Kh. 500 in value, which limit 
may be exiomh'd to Jis.1,000 (p). In the presidency towns these 
small cause courts may dispose of esses where the value of iho 
subject-matter does not exceed Bs.2,()00, or oven more when the 
parties consent (</). 

Subordinate judges and muiisifs are appointed from tho sub- 
ordinate judicial service, on the recommendation of the High Court, 
and are almost universally natives of India. Civil suits are never 
tried by jury. 

1073. The latitude of appeal is as wide as in criminal cases, 
being always to the court of next higher jurisdiction, with a second 
appeal to the High Court (or its equivalent) on any of the following 
grounds— namely, (1) the decision (r) being contrary to some spocitied 
law or usage having the force of law ; (2) the decision having failed 
to determine some material issue of law or usage having the force 
of law ; (3) a substantial error or defect in the procedure as pre- 
scribed by the C<’do .or any other law, which may possibly have 

(/) CV.de of Civil Procedure, 1908 (Act V. of 1908). 

(7n) /(£/(/., B. 15. 

(») “ Jinperial Gazetteer of India,” Vol. IV., p. 150. 

(o) “ District judge” is defined in the General Clauses Act, 1897 (Act X. ol 
1897), s. :i (15). • 

• (p) These courts are, established for the several provinces under the Provincial 
Bmall Cause Courts Act, 1887 (Act IX. of 18S7). 

(o) These courts are established for the presidency towns under the Presidency 
Small Cause Courts Act, 1882 (Act XY. of 1882). 

(r) It should be remarked that “ decree, preliminary or final ” is the term 
used for the formal expression of an adjudication of any court (Code of Civil 
Procedure, 1908 (Act V. of 1008), s. 2 (2)) ; whereas “judgment” means the 
statement given % ^e judge of die grounds of a decree (titd., s. 2 (9) ). 
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produced error or defect in the decision of the case upon the 
merits (s). 

* As in the case of the criminal courts, the High Court exercises, 
in addition to appoal, general powers of revision (^). 

(y.) Griminal Jurisdiction over Eurojican Urdiih Subject (u). 

1074. European British subjects formerly possessed certain 
special privileges in the criminal courts. One of these privileges 
was that no magistrate or judge could exercise jurisdiction over 
4hem unless he l^ad been appointed a justice of the peace and was 
also himself a European British subject. 

Since 1884 (v) this rule of law has been modified by making 
every sessions judge, district magistrate, and presidency magistrate 
ex ojjicio a justice of the peace, and conferring upon them a limited 
jurisdiction over European British subjects, whether they are 
themselves such or not. 

But a European British subject still possesses the following 
privileges: He may claim a trial by jury in all cases (x), and the 
jury must be a mixed one, one-half being Europeans or 
Americans (//) ; in all cases punishable with death or transportation 
for life his trial must be before a High Court (a ) ; he is given a right 
in the nature of a writ of habeas corjyns throughout India (6), 
whereas for natives such right is limited to the presidency towns; 
and he is exempt from the criminal jurisdiction of any Native State. 
There is also a statutory provision (c) prohibiting the Governor- 
General in Council from making any law, without the previous 
consent of the Secretary of State, that would empower any court 
other than a chartered Uigh Court to sentence to death a European 
British subject (as there defined). 

Under the Criminal Procedure Code(d), any European (not 
being a European British subject) or American may claim, in the 
case of a trial before a jury or assessors, that one half of the jury 
or assessors shall be, if practicable, Europeans or Americans. 

(vi.) Union of Executius and Judicial Functions («). 

lors. In accordance with the practice inherited from the 
days of native rule, all the subordinate duties of government — 

(s) Code of Civil Procedure Act, 1908 (Act V. of 190S}, s. 100. 

(t) Ibid,, 8. 115. 

(tt) In the (Jode of Criminal Procedure, 1898 (Act V. of 1898), s. 4 (1) (i), 

*• European British subject” is interpreted to mean any subject of Jlis Majesty 
born, naturalised, or domiciled in the United Kingdom, or in any of the European, 
American, or Australian Colonies or Possessions of II is Majesty, or in the Colony 
of New Zealand, or in the Colony of the Cape of Good Hope or Natal,* and any 
fthilS or grandchild of any such person by legitimate descent.” 

(«) Act in. of 1884, 8. 3, amending s. 443 of the Code of Griminal Procedure, 
1682 (Act X. of 1882). 

(x) Code of Criminal Procedure Act, 1898 (Act Y. of }898), s. 461 (1). • 

M Ibid,, B. 451. 

(tt) Ibid., 8. 447 (2). 

(&) Ibid., s. 466. 

(c) Government of India Act, 1833 (3 & 4 Will. 4, c. 85), s. 40. 

(d) Code of Criminal I^cedure, 1898 (Act V. of 1898), ss. 466—463, 

(e) “ Imperial Gazetteer of India,” Vot IV., pp. 153, 164. 
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administrative, fiscal, and judicial — are still performed in some 
of tho backward tracts of India by the same officials. But in 
proportion as the admin istrativo system has gradually become 
more complex, courts of civil justice have attained a status of 
independence, while criminal jlirisdiction continues to be exercised 
by the same persons as govern districts and supervise the police. 
The collector or deputy commis.sioner is responsible for the entire 
administration of criminal justice in bis district, subject to the 
jurisdiction of the sessions judge. As district magistrate, though 
he may not often sit in court, all the assistant magistrates arf 
directly subordinate to him; and he possesses* large powers of 
control over their jurisdiction (/). 

(vii.) Revenue Courti. 

1076. Apart from the ordinary civil courts, there exists in India 
a peculiar jurisdiction, arising from the importance of the land 
revenue, which may to some extent be compared with the old 
Exchequer jurisdiction in England. Revenue courts (</), as they are 
called, while constituted primarily for the purpose of determining 
and collecting revenue, have also had at various times large powers 
intrusted to them for the decision of questions connected with rent 
and tenancy and extending to possessory title. 

I’heae courts are presided over by the collector or deputy com- 
missioner of tho district, or by subordinate fiscal officials; and 
thoir jurisdiction varioa widely in tho several prov nces. The 
tendency of modern legislation is to confine their powers to the 
collection of revenue, and to relegate rent suits as well as all 
questions of title to tho civil courts. In the less advanced provinces 
civil and revenue jurisdiction is usually vested in the same 
persons (k), 

(viii.) British Courts outside British India 

1077. Outside British India the courts that exercise jurisdiction, 
criminal and civil, under powers conferred upon them by the 
executive authority of the Governor-General in Council are closely 
modelled, so far as the circumstances admit, upon the courts of 
British India. Just as the legislation in force in these “ adminis- 
tered areas ” is applied by executive authority, so tho ordinary 
officials are clothed by the same authority with judicial powers, 
graduated as in British India. The head of the local administration 
is usually constituted a .High Court, and thus becomes the final court 
of appeal;, but tho criminal jurisdiction over European British 
subjects is always reserved fo a High Court in British India. 

( /*) In tho prosont year (1909) a sebemo baa been approved — to be at first 
applied only to Bengal—by which the whole series of criminal courts will be 
separated fi-om the ordinary administration, just as the civil courts already 
have been, and plaocd ^nder a magistrate iu the judicial line of the service, 
independent of tho present district magistrate, while the latter will retain his 
existing control of the police, and also wide powers for the prevention of crime 
and Buppi'ossion of disturbancc-s. 

(.7) "Revenue Court’' is defined iu tho Code of Civil Proceduie, 1908 'Act V. 
of 1908), 8. 6 (2). 

(A) " Imperial Gazetteer of India,*’ Vol. IV., p. 153. 
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(ix.) CowrU in Native Siatei, 

1078. Subject to what has been already stated with regard to 
personal jurisdiction over European British subjects and territorial 
jurisdiction over residencies, cantonments, and railways vested 
in British courts, the constitution and extent of the judicial 
authority in Native States depends upon the rank of the several 
States as recognised by the Government of India (i). 

In all the larger States the ruling chiefs themselves possess the 
supreme judicial authority, extending to the power of life and death 
«ver their own subjects, though tliere is a growing tendency among 
them to delegate jurisdiction to regular tribunals modelled on 
tliose existing in British India, with an ultimate appeal to the 
chief in person. 

In Slates of smaller size all heinous cases must be submitted to 
the political agents (/c). 

And there are a considerable number of so-called States whose 
size is so insignificant that their chiefs are permitted to exercise 
no judicial authority, criminal or civil, which is entirely vested 
in British officers. Criminal jurisdiction over European British 
subjects is always reserved to some High Court in British India (l). 

Sect. 4. — 'The Law oj India. 

Sub-Sect. 1 . — Tn Oeneral, 

1079. The law in force in Biitish India is derived from many 
different sources. Apart from direct legislation, which has been 
continually extending its domain, the main sources are two-fold — 
(1) The personal law of the natives of the country, Hindu, 
Mahomedan, and others ; and (2) the English Jaw introduced by 
English settlement and conquest. In former times these two 
sources of law were to some extent antagonistic to one another, 
being administered by courts of rival jurisdiction and over distinct 
areas of territory. 

To the present day all questions relating (e.y.) to inheritance or 
marriage among the natives are decided in accordance with the 
interpretation to be placed upon the Shastras of the Hindus, or 

(i) Under the Code of Civil Procedure, 1908 (Act V. of 1908), s. 44, th 
Governor-General in Council is empowered to provide for the execution in 
British India of the decrees of civil and levenue courts in Native States. 

(A) In no case, however, is there any right of appeal to the King in Council 
from the judicial court of a political agent {Hemchand Dtvehand y. Azam 
Sakarlal Chhotamlal (1905), L. B. S3 Ind. App. 1). 

(I) By way of example, reference may be mode to the judicial system in 
the Central India Agency, which consists of no less than 148 States of very 
varying size and status. Of these only seven possess (without special authorisa- 
tion) full powers of life and death. In the otnera, the criminal and civil jiiris- 
fficuon of the political officers is graded according to the system prevailing in 
British India, and the appellate powers of a High Courk are vested in the ageqj: 
to the Governor-General. In the large State cf Gwalior a similar gradation of 
courts (with vernacular titles) was int^uced as early as 1888 ; and codes, based 
on those of British India, but modified to suit local customs, were adopted in 
1895. The Maharaja retains the power of hearing in person appeals against the 
decisions of the hipest court, and all sentences of death must be submitted to 
him for confirmation (** Imperial Gazetteer of India,” Yol. IX., pp. 375—378). 
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SiBOT. 4. upon the commentaries on the Koran, both of which lay claim to 
The Law of divine authority ; and a largo Hold is left to be determined by 
India. family custom or tribal and local usage. 

AVhen native law was defective or inapplicable, the decision of 
the courts established by the East India Company throughout India 
was to be governed b}' the principles of justice, equity, and good 
conscience (in) ; and this rule, under the influence of English judges, 
necessarily led to the introduction of much English law. 

On the other hand, the Supreme Courts established by the Crown 
in the three presidency towns knew no other law than the law o{ 
England, which they administered within their 'local jurisdiction 
and applied to all European British subjects. 

This antagonism between two different systems of law was prac- 
tically abolished after the government passed from the Company to 
tlie Crown. The Sadr Adalats of the Company and the Supreme 
Courts of the Crown were then merged in the existing High 
Courts (n), while the new legislative council was enabled to caiTy 
out promptly large moans of codification that had long been in 
preparation. 

Suii-Seot. 2.~Sliitute Law. 

Application of 1080. By the Koyal Charter of 172G est.iblishing mayors’ courts 
Eugliah law. the three presidency towns (a) of Calcutta, Madras, and Bombay, 
all unropealod Acts of Parliament prior to that date, together with 
the connuon law of England as it existed at that date, so far as 
sncliActs and such law wero ai)plicable to local circumstances, were 
given the force of law in those towns ( ;>). 

Acts of Parliament pasKcd since 17 2G are of force in India, 
if they, expressly or by necessary implication, extend to India, 
subject, however, to a limited power of amendment {q) conferred on 
the Indian legislature (r). 

RegalntionB. 1081. Statutory power to regulate both the law and the pro- 
cedure adopted in the courts of the East India Company was first 

(?») Theso words first Appear in Eegulution (Bengal) VII. of They are 

incorporated in tho TiOtters Patent of the High Courts (para. 10), and also in the 
l^aws Acts of the several provinces. 

By the Indian High Courts Act, 1861 (24 & 25 Viet. c. 104). 

(e) “ Piosidency town ” is defined in tlie Qoneral Clauses Act, 1^07 (Act X. of 
1897), 8. 3 (41) ; and by the Burma Ooiu’ts Act, 1872 (Vll. of 1872], s. 7, the law 
adminisioied by tho High Court at Calcutta in the exorcise of its oulinary 
oiiginul civil jurisdiction is extended to Hangoon. 

(p) See Lt/ovs (Mayor) v. Eant India Co. (1836), 1 Moo. P. C. 0. 175 (which 
decided that\tho English law incapacitating aliens from holding real estate had 
never been expressly introduced ihto Bengal, and that the Charitable Uses Act, 
1735 (9 Qeo. 2, o, .36), did not apply to India) ; and Ram Comnar Coondoo v. 
Chunder Vanto Mookerjee (1876), 2 App. Oaa. 186, P. C. (which decided that the 
English laws of maintenance and champerty are not of fbi-co in India). 

(q) Indian Councils Act 1861 (24 & 25 Vict. c. 67), ss. 22, 42. 

(r) A revised edition of those Acts, under the title of “ A Collection of Statutes 
wlanng to India," was published at Calcutta by tho authority of the Oovemment 
in two volumes in 1899 and 1901. It contains only three statutes (10 Will. 3, 
c. 22 : 11 Will. 3, 0 . 12 ; and 7 Ann. c. 5) passed before 1726, which are beliey^ 
to be still of possible application to the presidency towns. It omits all statutes 
passed since 1861 which have been locally repealed in India ; and it contains 
a list of such statutes, and of statutes which have been modified by the Indian 
legislature. 



Part V.— India. 


615 


conferred upon the Governor-General in Council of Bengal by the 
Regulating Act of 1772 («), as amended in 1780 (f). It was extended 
’ to Madras and Bombay in 1807 (w), but was withdrawn from 
them in 1833 (v), from which dt^te to 18G1 (x) the Governor- 
General in Council was the sole legislative authority for all British 
India. 

Enactments passed under thesepearly statutory powers are known 
as Regulations ; and many of them are still in force, among which 
it is sullicicnt to specify Regulation VI II. (Bengal) of 1793, declaring 
permanent the settlement of the land revenue of Bengal. 

SUB-8i:cr. H.—Codt/tcaiiatu 

1082. The Government of India Act of 1833 (?/} added a law 
member to the Governor-General’s Council, and also provided for 
the appointment of a Law Commission in India witli the law 
memher as its head (a). Under this Commission the Penal Code 
was drafted, though this did not become law until 18()0. 

A second Commission, appointed under the Government of India 
Act of 1853 (/>), sat in England, and drafted the Codes of Civil and 
Criminal Procedure, wliicli were ]'as.s<'d into law in 1859 and 18C1 
respectively, thus completing the iu3id of adjective law. 

A third Commission was aiipointod in 1861, with the duty of 
framing a body of substantive Jaw, for which the law of Etigltind 
should be used as basis ; but, after several draft Acts hnd been sub- 
mitted, this Commission came to an end in 1870, 

In the moaniiino a number of mnuH’ codes had been passed by 
the Legislative Council (c); and it was linally decided that the 
work of further codilication sliould bo curried out in India rather 
than in England. 

(i.) The Penal Code, 

1083. The Indian Penal Code (d), tliotigh originally drafted by 
Macaulay in 1839, did not become law uiiiil 18()0, and this code has 
since required very few ameiidnicnts. Including those amendments, 
w’hich, according to the Indian method of legislation, are always 
incorporated into the original Act, it consists of 511 sod ions, wliich 
are arranged under twenty-three chapters: (1) introduction, con- 
taining provisions relating to personal application, local extent, and 
saving for other laws; (2) general oxplanatuuis, consisting of an 
elaborate interpretation clause ; (3) punishments, whicli are eight in 
number — death, transportation (as a rulo for life), i>onal servitude 

East India Company Act, 1772 (13 Geo. 3, c. 63), s. 30. 

, East India Company Act, 1780 (21 Geo. 3, c. 70), 8. 23. 

u) Now repealed, 47 Geo. 3, soss. 2, c. 68. 

v) Government of India Act, 1833 (3 & 4 Will. 4, o. 85), s, 50. 

?») Indian Councils Act, 1861 (24 & 25 Vict. c. 67), 

\y) 3 & 4 Will. 4, c. 85. 

(а) The first law member was Macaulay. • • 

(б) 16 & 17 Vict. 0 . 95. 

(c) These were chiefly drafted by Sir H. S. Maine and Sir James Stephen. 

(d) Act XLV. of 1800, as amended by Acts VI. of 1861. the repealing Act, 
1870 (XIV. of 1870), XXVII. of 1870, XIX. of 1872, Indian Outha Act, 1873 
(X. of 1873), Vni, of 1882, and Indian Penal Code Amendment Act, 1898 (IV. 
of 1898). 
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(for Europeans), imprisonmenfc (rigorous and simple), detention in a 
reformatory (for boys under sixteen),- whipping (only for males 
under forty-six), forfeiture, and fine; (4) general exceptions, stating 
the facts which negative responsibility or justify acts otherwise 
criminal ; (6) abetment; (6), (7), (8), (9), (10), (11), (12), (18) offences 
against the State, relating to the army and navy, against public 
tranquillity, by or relating to public servants, contempts of the 
lawful authority of public servants, against public justice (including 
false evidence), relating to coin and Government stamps, and relating 
to weights and measures ; (14) and (15) offences affecting the jpublic 
health, safety, convenience, decency, and morals, and relating to 
religion ; (10) offences affecting the human body, among which 
murder is carefully distinguished from other kinds of culpable 
homicide; (17) offences against property, among which *‘dacoity” 
is defined as robbery by five or more persons ; (18) offences relating 
to documents (including forgery) and to trade or property marks ; 
(19) criminal breach of contracts of service, strictly limited to cases 
of great social inconvenience; (20) offences relating to marriage, 
including adultery as a crime ; (21) defamation, with no less than 
ten excepted cases whore imputations prejudicial to character are 
tolerated ; (22) criminal intimidation, insult, and annoyance ; 
(23) attempts to commit offences (e). 

(ii.) TAe Criminal and Civil Procedure Codee. 

1084. The original Code of Criminal Procedure, as passed in 
1861 (/), was revised and consolidated in 188*2 (,7), and again in 
1898 (/t). This last revision, which repealed and replaced no less 
than eighteen separate enactments, is contained in 565 sections, 
divided into forty-six chapters. It constitutes and defines the 
powers of all the criminal courts throughout British India, excepting 
the High Courts (and their equivalents). Besides regulating the 
entire course of criminal procedure, from complaint to judgment, 
appeal, and execution, it deals (to some extent) with the preventive 
action of the police, with security for keeping the peace and for 
good behaviour, with the dispersion of unlawful a.ssomblios, and 
with the suppression of nuisances. 

1086. The original Code of Civil Procedure, as passed in 1859 (t\ 
was revised and consolidated in 1877 (A:), again in 1882 (/), and 

(e) Like the other Indian Codes, the Penal Code has for its basis the law of 
England, bti'ippod of techuicalities, shortened and simplified, but modified iu 
Bome few particulars to suit the local circumstances. One of its peculiarities 
that must bo mentioned is the use of specific illustrations added to general pro- 
positionB^an invention due to Bentham and here introduced by the authority 
of Macaulay. These moke nothing law which would not be law without them ; 
but they axe in the nature of cases decided, not by judges, but by the legislature, 
upon the provisions of the enactments in which they occur. Fois^o weight to 
be attached to these illustrations, see Koyhsh Chunder Ghoae v. Bonatun Chung 
<Barooi9 (1881), Indian Law Beports, 7 Calcutta, 132. 

(/) Code of Criminal Procedure, 1861 (Act XXV. of 1861). 

(^) Code of Criminal Procedure, 1882 (Act X. of 1882). 

(A) C!ode of Criminal Procedure, 1898 (Ac t V. of 1898), 

(t) Code of Civil Procedure, 1869 (Act VIII. of 1859). 

(fc) Code of Civil Procedure, 1877 (Act X. of 1877). 

(l) Code of Civil ^Procedure, 1882 (Act XIV. of 1882). 
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finally in 1908 (m). It consists of 168 sections, divided into eleven Swjt. 4. 

^ parts, with no less than fifty-one orders containing rules, which The Law of 
*are placed in a schedule. While it regulates the entire course IPdia . 
of civil procedure (including certain rules relating to the High 
Courts), it does not constitute the civil courts or define their 
powers. These courts are constituted and their powers defined by 
special legislation. * 

1086. Closely connected with the Procedure Codes is the Indian Indian 
J^vidence Act, 1872 (»), which was drafted by Sir James Stephen, Evidence Act. 
and consists of 187 sections, divided into throe parts and eleven 
chapters. While mainly based upon the English law of evidence, 

it differs from that law in several material points. 

(iii) Other Codifying Act$, 

1087. Other codifying Acts, in order of date, are -the Succession Succession 
Act, 18C5 (o), dealing with intestate succession in the case of all 
classes domiciled in British India other than Hindus, Mahomedans, 

Buddhists, and Parsis, each of which communities has laws of its 

own on the subject; the Contract Act, 1872 (p), dealing specially contract Act. 
with sale of goods, indemnity and guarantee, bailment (including 
pledge), warranty, agency, and private partnership ; the Specific specific 
Relief Act, 1877 (g), dealing with the recovery of possession of UeUef Act. 
property, the specific performance of contracts, the rectification and 
rescission of contracts, the appointment of receivers, the enforce- 
ment of public duties, and injunctions; the Limitation Act, i,in,itation 
1877 (0» dealing both with the limitation of suits a)id with the Act, 
acquisition of ownership by possession ; the Negotiable Instruments Negotiable 
Act, 1881 («), dealing with promissory notes, bills of exchange, and instrumeuts 
cheques, witl? a saving for any local usage relating to instruments 
in an Oriental language ; the Trusts Act, 1882 (0, with a saving for xrusta Act. 
religious or charitable endowments and the mutual relations of the 
members of an undivided family; the Transfer of Property Act, Transferor 
1882 (a), dealing with transfer generally of both movable and Property Act 
immovable property, with sale, mortgage, and lease of immovable 
property, with exchange and gift, and with transfer of actionable E.-isenienta 
claims ; the Easements Act, 1882 (6), first applied only to Madras, ^^ct etc. 
but afterwards extended to several other provinces (r) ; the 
Companies Act, 1882 (d) ; and the Guardians and Wards Act, 

(«») Code of Civil Procedure, 1908 (Act V. of 1908). Tho mo.9t impoitanf 
result of this last revision is that a great part of tho procediiro. now placf*d in 
a schedule, is subject to amendment (ss. 121 — 123) by any High Couit after a 
report by a rule committee. * 

(n) Act I. of 1872. 

(o) Act X. of 1865. 

(p) Act IX. qf 1872. 

(j) Act I. of 1877. 

(r) Act XV. of 1877. 

(«) Act XXVI. of 1881. 

(0 Act n. of 1882. 

(o) Act IV. of 1882. 

\h) AotV. of 1882. 

(cj Act Vin. of 189i. 

(cO Act VI. of 1882. 
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Sect. 4. 1890 (<’). Since 1890 the work of codification has practically 

The Law of coased (/). 

India. 

Sui»-Sl(JT. 4 . — Personal Law. 

Personal Jaw. 1088. A large portion of the law administered by the courts of 
justice in India is personal — tlmt is to say, it varies with the 
different classes of the population, especially as regards marriage 
and succession. The English residents have brought with them the 
law of England, both the common law and the statute law, so far 
as applicable to their new surroundings; and this law has also bedn 
accepted by some other small Cliiistiau communities, such as the 
Armenians. The two dominant religious bodies of Hindus and 
Mahomedans equally enjoy the uninij^eded exercise of the rules 
and customs containtid in their respective sacred books, except in 
BO far as these may have been decided to violate the fundamental 
princi)dos of natural justice (g). 

English courts may thus be called upon to determine issues 
arising from polygamy, or from idolatry {h). Hindu law is not 
umtorm for all Hindus, nor Mahomedan law for all Mahomedans; 
each nio.y vary according to locality or sect (t). Unwritten usage 
also has great weight, especially in Noi 'h-Western India, whore 
tribal usage is held superior to the iMitten text-books (y). So, 
again, the unorthodox sect of Jains among tho Hinilus(/.), the small 

ffi) Act VJll. of \im. 

I/) Apml- from tho I’enal Code and tho two Pioct-diire UodoH, tlie other codi- 
fying Acts have been hubjoctod to much advoiho ciitunsm. They have been 
condemned as being, in so far ns they are not (.upoiiluous, oalcnlutod to make 
the law rigid and inolasiic, though it is likewise admitted that they have made 
the law more accessible and bavo tended to iinpiovo its substance. In result, a 
code of the law of toits or action.ible wrongs, diaftcd by Sir ]'’iedorick Pollock 
(printed as an appendix to Pollock, l.aw of Torts), has been left unconsidoiod 
fur more than twenty years, and tlio suggestion that the leading principles of 
both Hindu and Mahomedan law should be codified has failed to meet with 
accejitanco. Meanwhile, considerable piogross has been achieved in tho more 
humble sphere of statute law revision and consolidation ; and tho statu tc- book 
is kept up to date by frequent now editions. Tho last edition (18‘.)8 9) has 
been supplemented by a volume containing the Acts up to the end of 1903. 

(g) It may further be mentioned that, under the Code of Oriminal Procedure, 
1898 (Act V. of 1898), s. 48, searches, in view of an arrest, in zanayma or women’s 
apartments, are subject to special regulations ; and that, under tho Code of 
Civil Procedure, 1908 (Act v. of 1908), ss. 132, 133, women who, under the 
customs of the country, ought not to be required to appear in public, and also 
men on whom tho same privilege has been personally conferred by the Govern- 
ment, are exeiu])tod from appearauoe in a civil court. 

(h) It has been held by the Privy Council that an idol may be regarded ae a 

judicial person, capable as such of holding property, though the right to sue in 
respect to the property is vested in tho aebait or manager {Maharaja Jttgadindra 
Nath Roy Bahadur y. Ram Jlernanta Kumari Debt (1904), L, B. 31 Ind. App. 
203). • 

. (i) See J. D. Mayn/*, “ Hindu Law and Usage,” 5ih ed , 1892; and Ameer 
' AH. “Mahommedan Law,” Calcutta, 1894, 1904, 

(/) The Punjab Laws Act, 1872 (Act IV. of 1872, as amended by Act XII, of 
1878), expressly directs the comts to observe any custom applicable to the parties 
concerned, which is not contrary to justice, equity, or good conscience, and has 
not been alterod or abolished by law, or dedaied by competent authoiity to be 
void. 

{k) In the caB»,oi^Sheo Singh Rai y, Mutaumut Dokho (1678), L. IL A Ind. App. 
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Imt influential community of Parsis, and the Buddhists in Burma 
each follow their own personal law. 

1089 . The principle of the personal law was first adopted by 
Warren Hastings, as early as 1772, when he framed a rufe for the 
courts of the Company that *‘in all suits regarding marriage, 
inheritance, and caste, and other religious usages and institutions, 
the laws of the Koran with respect* to Maliomedans, and those of 
the Shashter with respect to Geiitoos [= Hindus], shall bo 
invariably adhered to.’* 

•This principle ^s applied, almost in the same words, to llie 
Supreme Court at Calcutta in 1781 by an Act of Parliament (/) 
which has never been repealed, though it has from time to time 
been altered by the Indian Legislature. Of such alterations two 
are of special importance. In 1832 ( 7 / 1 ) it was enacted that the 
rule was intended for the protection, not the deprivation, of 
rights ; and that, consequently, when the parties to a suit were of 
different religions, then “the decision shall be governed by the 
principles of justice, equity, and good conscience.” Again, in 
1850 (n), it w'as enacted that “ so much of any law or usage 
now in force ... as inflicts on any person forfeiture of rights or 
property, or may be held in any way to impair or affect any right 
of inheritance, by reason of his or her renouncing or having been 
excluded from the communion of any religion, or being deprived of 
caste, shall cease to bo enforced as law.” 

On the other hand, special exemptions in favour of Hindu and 
Mahomedan law are contained in many of tho recent codifying 
Acts dealing w’iih substantive civil law. For example, the Indian 
Succession Act, 18C6 ( 0 ), w'as expressly declared not to apply to tho 
property of any Hindu, Mahomedan, or J3uddhist, tliough this 
exemption has been modified by the Probate and Administration 
Act, 1881 (p). Tho Transh-r of Property Act, 1882 (q), so far as it 
relates to the transfer of property by the act of the parties, is not 
to affect any rule of Hindu, Mahomedan, or Buddhist law. And 
notliing ill the Indian Trusts Act. 1882 (r), is to affect the rules of 
Mahomedan law as to ira/rf (charitable trust), or the mutual 
relations of the members of an undivided family as determined by 
any customary or personal law, or to apply to public or private 
religious or charitable endowments. 

87, it WAS held by the Privy Council that the Jains possess the privilege of 
hoi7ig governed hy their own peculiar laws and customs, when these are capable 
of being ascertained. 

(l) Bast India Company Act, 17S0 (21 Qeo. 3, c. 70), ss. 17, 18. 

(m) Regulation (Bengal) VII. of 1832. 

(n) Act XXT. of 1850. 

(0) Act X. of 1865, . 

(p) Act V. of 1881. Under this Act it baa been held that the term '* Hindu ” 
on its true construction includes Sikh ; and a Hindu does hot cease to be such 
within the meaning of tho Act by booomiiig a member of the Brahmo Sanmj or 
by occasional lapses from oithodox Hindu practice, so long as ho is not other- 
wise separated from the religious communion in which he was bom (/fans 
Bhagwan Kuar v. Jogendra Chandra Bose (1903), L. E. 30 Ind. App. 249). 

(7) Act IV. of 1882. 

(r) Act 11. of 1882. 
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Sub-Sect. b. — Sptcial Ueprtuim Lawt. 

1090. Indian legislation includes several special measures for the 
revention and repression of crime. Under Eegulations passed early 

in the nineteenth century, the Government of India and also the 
Governments of Madras and Bombay are empowered to exercise 
a right commonly described as “ deportation,” which may be said 
to correspond with the suspenfeion of the Habeas Corpus Act in 
England. A warrant of imprisonment for an indefinite period may 
be issued by the Government concerned, whenever “reasons of 
state render it necessary to place under j)ersonal restraiut 
individuals against w'hom there may not be sufficient grounds to 
institute any judicial proceedings, or when such proceeding may 
not be adai)ted to the nature of the case and may for other reasons 
be undesirable or improper ” (s). Frequent use has been made of 
these Eegulations in recent years. 

1091. Part IV. of the Code of Criminal Procedure (t), which is 
entitled “ Prevention of Offences, contains six chapters dealing 
with: (1) security for keeping the peace and for good behaviour; 
(2) dispersion of unlawful assomblies ; (3) suppression of public 
nuisances ; (4) temporary orders in urgent cases of nuisance or 
apprehended danger; (5) disputes as to immovable property; and 
(6) preventive action of the police generally. The common element 
in all those provisions is the power given to the executive to 
anticipate ofT')nce.s by preventive action. For example, whenever 
a inngistrate of the first class receives information tliat anj^ person 
is taking precautions to conceal his presence with a view to com- 
mitting an offence, or has no ostensible moans of subsistence, or 
cannot give a satisfactory account of himself, he may order such 
person to execute a bond, with sureties, for good behaviour, and in 
default to bo imprisoned. The chapter on dLspersion of unlawful 
assemblies, uhicli contains the rules for calling out and employing 
tJie military (and volunteers) in aid of the civil power, expressly 
iiuleniiiilios all persons acting in good faith in compliance with 
requisitions, and foihids prosecutions except with the sanction of 
tlie Governor- General in Council. 

1092. In Older to provide for the more speedy trial of anarchical 
olTonces, and for the suppression of associations dangerous to tho 
public peace, an Act was recently passed by the Governor-General’s 
Legislative Council (u), which effects important changes in the 
ordinary law. In a largo class of criminal offences specially 
enumerated (including offences against the State, abetment of 
miitii^y, jioting, murder, grievous hurt, robbery, housebreaking, 
extortion, intimidation etc.) a magistrate is empowered, with 
special sanction fro|Q the Government, to hold an ex parte inquiry 
without the presence of the accused or of his legal repre- 
sentative, and to refuse bail. This procedure, it maybe remarked, 


(«) Bengal Sfuto Prisoners Kegulationof 1818 ; Madras, 1819 ; Bombay, 1827. 
(t) Code of Criminal Prooodiuo, 1898 (Act V. of 1898), ss. 106 — 152. 

Indian Criminal Law Amendment Apt, 1908 (Act XIY. ol 1908). 
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is not unlike that regularJj adopted by the Procurator-Fiscal in 
Scotland. If the magistrate commits, the trial is to be held before 
• a bench of three judges of the High Court, without a jury ; and the 
evidence of a witness taken by the jnagistrate, if the witness has 
since died or cannot be produced, may be admitted at the trial, 
should the judges have reason to believe that his death or absence 
was caused in the interest of the accused. 

By the same Act two kinds of associations are expressly declared 
unlawful ; (1), those which encourage or aid persons to commit 
4 Pts of violence or intimidation, or of which the members habitually 
commit such actrf; (2), those specially declared by the Governor- 
General to interfere with the administration of the law or with the 
maintenance of law and order, or to constitute a danger to the 
public peace. Penalties are imposed on members of such associa- 
tions, and severer penalties on persons wlio manage or promote 
them. 

In accordance with Indian practice, this Act applies sm vigore 
only to two provinces (Bengal and Enslein Bengal and Assfim), 
but may be extended to other parts of the country by the Governor- 
General. 

Sub-Sect. British Law outside British lnt/m{v). 

1093. British jurisdiction outside the limits of British India comes 
under two heads — (1) legislative enactments; and (2) executive 
orders of the Governor-General in Council. 

By a series of Acts of Parliament (w) the Indian Legislature 
has been expressly empowered to make laws — (1) for all servants of 
the Government of India within Native States ; (2) for all British 
subjects within Native States, whether in the service of the 
Government or not; (3) for all native subjects of the Crown 
without and beyond British India. Similar powders as to special 
subjects are given by otlier Acts of Parliament. These i) 0 W'erH have 
been given effect to by provisions in the Indian Penal Code (.r), 
the Code of Criminal Procedure, 1898 (y), and otlier Acts of the 
Indian Legislature. 

1094. In addition to these legislative powers, the Governor-General 
in Council, as the representative of the Sovereign, possesses certain 
inherent rights of jurisdiction outside the territorial limits of British 
India, which were declared and regulated by the Foreign Juris- 
diction and Extradition Act, 1879 {z). By this Act the law i elating 

(w) See Sir 0. P. Ilbort, “The Government of India” (ed. 1898), pp. 406—403. 

(w) Indittn Oouncils Act, ISGl (24 & 2o Yict. o. 67), s. 22 ; Goveriftnent of 

Inma Act, 1863 (28 & 29 Vict. o. 17), a, 1 ; and Indian Oouncils Act, 1869 
(82 & 83 Vict. c. 98), s. 1. _ 

(x) Act XLV. of 1860, ss. 3, 4, as amended by Act Iv. of 1808, s. 2. 

(y) Act V. of 1898, s. 64. • 

(z) Act XXL of 1879, as amended by Code of Criminal Procedure, 1882 
(Act X. of 1882) ; Bepeaiing and Amending Act, 1891 (Act XII. of 189B, and 
Act y. of 1896. This authority is now exercised, not under Acts of the Indian 
legislature, but under the Indian (Foreign Jurisdiction) O^er in Council, 1902, 
issued under the Foreign Juiisdiction Act, 1890 (63 & 64 Vict. o. 37). This Order 
in Council expressly conOrms eveilithing done under the Indian Acts above 
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Skct. 4. to oifences and criminal procedure in British India was extended 
The Law of to all European British subjects in Native States, and to all 
iPdia . native Indian subjects of the Crown in anyplace beyond British* 
India; and the Governor-General in Council was likewise empowered 
to exercise any jurisdiction which he possesses within any place 
outside British India, and to delegate that jurisdiction. It is under 
this power that orders are issued from time to time, analogous to 
English Orders in Council, which constitute civil and criminal 
courts of difl'erent grades in Native States, and declare the law 
they are to administer, being usually certain Acts of the Indisp 
Legislature with specified modifications {a), * 

Sub-Seot. 7 . — Law in Native Statee. 

Native States. 1095. So far as the Native States gejierally are concerned, law, 

• in the proper sense of the term, has been derived almost entirely 

from the example of British India. Apart from the jDorsonal law of 
Hindus and Mahomedaiis, contained in their sacred books — which 
is custom rather than law’ — little can be found corresponding to 
general enactmoits or rules of procedure. Among IHndus the 
verdict of the panchayat^ox council of five, was clothed with a semi- 
religious sanction ; and ordeals of a strange nature were appealed 
to for the decision of both civil and criminal disputes. Both of 
these primitive methods of administering justice were till very 
recently in full force in the autonomous State of Nopal (ft). The 
Mahomedaiis possessed a crude code of criminal law, which the. 
earliest British judges found themselvos compelled to adopt; but 
its imperfections and eccentricities led first to its modification and 
very soon to its abandonment. 

1096. The introduction of impersonal law into British India has 
exercised an infiiience on the Native States. At the present time 
almost every largo Native State has established by its own authority 
a close copy of the British system of justice, with graded courts both 
civil and criminal, which administer law adapted from the codes, 
while reserving supreme appellate jurisdiction to the person of the 
ruling chief. 

In the smaller States, where the chiefs do not exercise final 
criminal powers, the same result has boon brought about more 
directly by the intervention of the British political officers,' in whom 
is vested the reserved jurisdiction. 

There are, however, some outlying parts of India, e.y. — Baluchi- 
stan (c) — where primitive criminal justice is still administered, 
under some amount of British supervision, by moans of jirgaa, or 
councffs of local headmen, which have jurisdiction even in cases 
. of murder. 

W A 


* mentioned, which have been repealed by the Indian Extradition Aot, 1903 
(Act XV. of 1903). 

(a) See Maepherson, Lists of British Enactments in force in Native States.’' 
(hi In Nepal at the present day the killing of cows is punishable with death, 
and Brahmans are never capitally pnuished (" Imperial Gazetteer of India,” Vol. 
XIX., m 63). 

(c) “imperial Gazetteer of India,” Vol. VI., p. 321. 
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Latin information, 12 

to quarter sessions excludes remedy by mandamus, 102 
appraisement, writ of, 12 
arbitrator, order to, to state a case, 109 
assise courts, mandamus docs not lie against, 93 
attachment for disobedience to certiorari, 202 

writ of habeas corpus, 72 

Intentional false or iuBufficient return to kaheae corpus, 73 
non-compliance with or making return to peremptory writ of 
mandamus, 123 

not making return to mandamus, 123 * 

bail, bringing up of depositions on application for, 166 
habeas corpus a remedy for improper refusal of, 51 
of person brought up on habeas corpus, 71 • 

Board of Agriculture, order of, removal of, 174 * 

Trade compelled to perform duties by mandamus, 87 * 

writ of prohibition in case of, 151 
ca^^M, writ of, 8 
capiatur pro fine, judgment of, 7 

case stated, removal of determination where there has been a, 168 
Central Criminal Court, mandamus does not lie against, 93 
certificate of indemnity to witness at election inquiry, 92 

(1 ) 



Index 


CBOWN ^liACTlCE—contintied. 
ceHhOrtit'i, writ of, ir)5- 21 U 

alKdavit in support o£ application for writ {certiorari to quash), 207 

^execution), 21 1 

^ fremoval m ciril coses), 201 
(lemoval of indictment), 204 
aggrieved party, apj>licaiion for writ by, 191 
appeal, application for writ in hen of, ISJ 

from refusal to grant writ (removal in civil cases), 201 
jurisdiction on, 189 

application for writ by aggrieved p-irtv, 191 

(certxorari for the execution of jiidgmcuta of civil 
courts), 211 , 

{eerliorari to quash), 207 

affidavit in support of, 207 
remove for trial in civil cases), 199 
(civil), appeal tiom, 201 
(civil coKos), afthlavit in support of, 200 
(civil courts), ailidavit in siqtport of , 212 
leinov.il foi ouLl.iwiy, 213 
81 itence, 213 

of indictment for judgment, 213 
indict men is, 203 

ailidavit in siip[,oit of, 204 
recognisances ivpon arti dcs of peace, 213 
iccoid for use as evideii-y, 213 
spemal case, 213 

to siipeisede order ntxi (^-cWicmri to quash), i iO 
attachment for diuobci hence to writ, 20*2 
bias by interear., <iuaf»hing by loason of, 195 
bill in Chancery, 157 

case stated, removal >f <le(crmi nation where there has been a, 1C5 
conditions iiiecciient, non-compliance with, cfTeot of, 184 
siiii^c'im'Mt, non-coinpUancc with, ctTccl of, 184 
0081*4 (^rrrtiorui t to qUfisli), 21 1 

(leniovnl in civil casus), 203 

com t adminisiei mg law peculiar to its own forum, writ does nob lie against, 170 
comt leet, quashing piesentiiients of, 108 
Cuuit of Cliaiicer\, issue of wiit by, 187 
courts by whieli the writ may be granted, 187 
to which writ may issue, ln7 
Crown, elTect of taking away of certiorari upon, 177 
dcr.mlt of appearance by ilefeudant (removal of indiclr(ient), 206 
depositions, bringing up of, on application lor bail, li G 
determinations of judicial bodies, removal of, for purpose of quashing, 161 
justices, removal of, time for making application foi, 186 
iliscrction of court to grant tlie writ, 189 
ihstinction between error an<l certiorari, 169 
erroi on (ho face of the proeoedings, quashing by rea-son of, 198 
eriors, formal or accidental, do not alToid ground for, 198 
evideiu o, lemoval of lecord for use as, lC«i 
ea dehito justitffc, wlicn writ grnnt,cd, 191 
excludes remedy by mandamus, 102 
execution after return to writ, 212 
in aid of, 1 62 

felonies, removal of, for trial at nud jirntx, 182 

fraud, quasliing by reason of, 197 

HighVlouit, writ cannot be directcil to, 167 

mghway appeals, in, 213 

House of Lords, grant of writ by, 187 

in equitable a<'tions, 15? 

indictments, removal rf, 158 

by oertiorarif 1 56 
for purposes of quashing, 1 60 
trial, 180 

statutory restrictions on, 180 

effect of, 184 

time for making application for, 186 
trial of, after removal by certiorari, 159 
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CROWN P^AOTlGBi— continued, 
certiorari^ writ of — continued, 

inquisitfoii of coroner, removal of, 168 
issue and effect of writ for pur^^pac of quashing, 161 
of certiorari to quash improridc^ 210 
judgment on indictment, removal for, 1 60 

judgments of local courts, removal of, for purposes of execution, 163 
judicial acts, only lies in respect of, 171 
jurisdiction oust^ by claim 6f right, 194 

statute (in payment of rates), 196 
to grant, 187 

limitation on removal of judgments of local courts, 163 

• time for application for ccrtrorain, to quash, 208 
TiOcal Government auditors, removal of surcharges etc. of 174 
ministerial acts, docs not lie in respect of, 171 
motion to i^^uash proceedings returned, 211 
nature of writ, 166 

notice of trial (removal of indictment), 206 
of course, when writ granted as, 189 
order of Hoard of Agriculture, removal of, 174 
county council, removal of, 174 
orders in the nature of, 166 

of justices, quashing by writ, 171 

Local Oovermneut Board, removal of, 174 
municipal coi porat ions, removal of, 173 
sessions, removal of, for execution, 165 
removal of, for purpose of quashing, 160 
outlawry, removal of proceedings from sessions for purpose of, 166 
pleading to indictment after removal, 206 

preseuiments found before Coiumissionors of Sewers, removal of, 168 
procedure (certiorari for execution of judgments of civil couits), 211 
(certiorari to quash), 207 
(civil oases), 199 
(cnminal cases), 203 
(miscellaneous applications), 213 
prosecu tor not granted of course to, 100 

public policy, refusal of writ on grounds of, 173 
purposes for which certiorari is granted, 167 

certiorari for ■judgment on imlictmunt, 169 

the puriiose of execution or coercive process, 163 
to quash, 160 

remove depositions for bail, 166 
for trial, 167 

orders etc. on case stated, 166 
record for use as evidence, 166 
quashing, cert lora ri for puiposes of, 160 
grouriiis for, ly2 

error on the face of the proceedings, 198 
fraud, 197 

interest of tribunal, 195 
nature of the case. 1 92 
issue and effect of writ for puiposas of, 161 
of wilt (removal in civil cases), 202 
orders of justice.s, 171 
presentments of court leet, 168 
recognisances (certiorari to qnasVi), 209 

on grant of writ (removal of indictment), 204 • 

removal off 164 
to proceed to trial, 184 

record, removal of, for use as evidence, 166 « 
removal for trial, 167 

(civil cases), 179 * 

replevin, removal of actions of, 180 
return to writ (oertiorari to quash), 210 
(execution), 212 
(removal of civil cases), 201 
(removal of indictment), 2U5 

sentence of court of criminal jurisdiction, removal of, 164 
service of order niei (certioraH to quasli), 208 ^ » 
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CROWN PRACTICE— 

certiorari^ writ of — continued. 

Bcrvico of writ (rcnioval of civil case**), 201 
“speaking order,” 199 

special jury, removal of Indictment for trial by, 183 

stages in the proceedings of inferior court at which writ is available 
185 

■tatntory provisions lendcring writ avail*u.blc, 173 
restrictions on, 178 

effect of, 184 

taking away of certiorari, 175 

transmission of records without writ or order, 156 

trial, removal for, 167 ' 

view of premises, removal of indictment for purpose of, 183 

writ of liroccdendo, 202 

charities, quo warranto not appropriate procedure in case of, 133 > 

charters, quo warranto not proper procedure in attacking legality of, 1 33 
church rate enforced by mandamus, 87 

claim of right ousting jurisdiction so as to entitle to certiorari, 194 

to goods seized under the Acts relating to customs and excise, 13 
property seized under writ of extent, 17 
collusive application for mandamus, 116 
commitment, illegal, tested by habeas corpus, 49 

committal by Parliament or court of iccord as a good return to luiheas corpus, 68 
company, accounts of, mandamus for inspection of, 83 

(dock, railway etc.) compelled to observe their Act by mandamus, 
84 

registration of stock in books of, compelled by mandamus, 84 
compensation compelled by mandamus, 84, 86, 88 
cuniuMnnation, information for, 13 
confeasion in Lniin information, 9 
convocation, mandamus does not lie against, 94 
coroner, order to, to hold inquest, 108 
coroner's inquisitions, removal of, by certiorari, 168 

for purpohes of quashing, 161 
corporation, quo uwrranto information in case of, 135 
corporations (municipal), removal of orders of, by certiorari, 173 
costs in English information, 26 
inquisition of escheat, 39 
Latin informations, 12 
petition of right, 35 

of appeal fiom judgment making absolute a rule for habeas corpus, 76 
application for certiorari to quash, 211 

information in nature of quo warranto, 140 
writ of habeas corpus, 62 
mandainuH, 125 
prohibition, 164 

order in nature of mandamus, 127 
removal by certiorari (civil cases), 203 ' 

counsel, application for man dam us to be maos only by, 111 
county couit judge compelled to adjudicate by mandamus, 69 
Older in the nature of a mandamus to, 107 
council, order of, removal of, by certiorari, 174 
Court of Chancery, issue of certiorari by, 187 
court lect, quashing presentments of, 168 
Crown, claim of writ of prohibition by, 149 

o6rts not paid by, on application for mandamus, 126 
debts of record, recovery of, 18 
effect of taking away of certiorari upon, 177 
mandamus does nots'ie aminst, 92 
- recovery of debt of ^record by, 4 
r servants, when mandamas lies against, 93 

Crown side of K. B. D., 35 

certiorari, 166 
habeas corpus, 39 
inquisition of escheat, 35 
mandamus, 77 
prohibition, 141 
jfuo unirranto, 128 
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CROWN PRACTICE— 

Crown Bide of K. B. D., toire facias^ 35 

custody of infants, practice in cases concerning oorjttfs}, 68 

regained by hahema oorpu*, 02 
prlaone*' brought up on hdhea* corpus pending hearing, 71 
wife regained by habcao eorpua^ 61 
debt and danger, affidavit of, 14 

death, affidavit of, 18 \ 

• information of, 7 

of record, recovery of, by Crown, 4 
delivery up of public papers compelled by mandamus, 81 
writ of, enforcing condemnation of goods, 18 
depositions, orlnging up of, on application for, 166 
devenerwKt, information of, 6 
diem, clauxit extremum^ 18 

discharge from custody of person brought up on writ of habeas corpus, 71 
dock company compelled to carry out provisions oC their Act by mandamus. 84 
documents, delivery up of, when compelled by mandamus, 81 
duties, recovery of, 19 

(statutory), enforcement of, by mandninns, 83 
Education Acts, issue of mandamus under, 106 
election to office compelled by mandamus, 80 
English informations, 20 — 26 
abatement of, 26 
amendment of, 24 
appeal, 20 
oobts, 26 

failure to answer, 23 
information taken pro eonfesso^ 23 
intcrrogatoi ics, 22 
judgment, 25 
practice, 21 
traversing note, 24 
entry after escheat, 36 

ecpiitable rights not enfoiced by mandamus, 99 

error on the face of the proceedings, quashing of determination of jusliccs by 
reason of, 198 

writ of, dj&tjnguibhed from certiorari, 169 
escheat, inquisition of, 36 
estate duty, recovery of, 19 
evidence, removal of record for use as, 166 

to controvert return to writ of habeas corpus, 69 
examination of witnesses in India etc. under writ in nature of mandamus, 
109 

execution, certiorari in aid of, 162 

excludes remedy by mandamus, 102 
executive officers compelled to perform duties by mandamus, 86 
extent, 14 — IS 

after death of debtor, 18 
extents in aid, 18 

chief in first degree, 14 

second and subsequent degrees, 17 

setting aside of, 17 

extiodition ca.scs, practice in, on application for habeas corpus, 63 
habeas corpus in cases of, 60 
felonies, removal of, for trial at nisi prius, 182 
fiat in case of petition of right, 81 « 

fugitive offenders, application by, for writ of habeas corpus, 51 
Government officials compelled to perform duties by m*xurhirni''j, 86 
habeas corpus, 39 — 77 » 

ad deliberandum et reeipias, 76 , 

respondendum, 76 ' 

subfieiendum, appeal from decision ot K. B. D., 73 
testifioandujn, 76 
alias, writ, 44 

application for, during vacation, 42, 43 
writ, 55 

affidavits in support of, 69 

as a rule, must M by counsel, 66 
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CROWN PRACTICE — contiwued, 

habeas corpxis^ application for writ, bj whom it may be made, fi7 

costs of, 62 
during .vacation, 65 
how made, 67 

in case of custody of infants, 65 

(practice), 62 

extradition cases, 65 
renewal of, in other courts, 62 
attachment for disobedience to writ, 72 

intentional false or insulbcicnt return, 73 
oa;l, improper refusal of, rometlied by the writ, 61 
of prisoner pending argument lis to letuni, 71 ‘ 
costa of appeal, 75 

ciistofly of infants regained by writ, 52 
prisoner pending hearing, 71 
wife regained by wi it, 54 

discharge from custtaly of peison brought up on, 71 
evidence to couti overt ictnrn to writ, 69 
extiadition, in cases of, 50 
fugitive offenders, ap)>liCii.tion for writ by, 61 
hearing on bunging up of prisoner, 69 
illegal commitment tes.tt'd by wiit, 49 
jiinsdictioii to awHid. 43 

lunatic ^alleged), b»gality of detention tested by writ, 54 
members of rarliamciit, in case of, 48 
motion to quash writ, 65 
natuie of, 39 
notice of issue of writ, 65 
order after licaiing argument on ret inn, 72 
for discharge before return of wiit, 60 
writ, 60 

drawing up of, 61 

persona against whom wi it cannot be issued, 46 
tf> whom writ will not bo granted, 47 
places to which writ may be directed, 45 
plumes^ writ, 44 
procedure, 66 

on return to, 69 

purposes for which wiit is granted, 48 

re-arrest of person di'-chargeil from illegal custody, 71 

letuin, amendment of, 70 

committal by court of record a gooil, 68 
Pailiament a good, 68 
evidence to controvert, 69 
prooeduie on, 68 
to writ, 66 

contents of, 67 

when pioduction of body imposiliblo, 68 
writ, contents of, 62 

enforcement of obedience to, 72 

form of, 63 

issue of, 61 

ipotioa to quash, 65 

return of, 66 

service of, 61 

Uabcas Corpus Act, 1679 (eviininal cases), 44 

1816 (non-criminal eases), 44 
suspension of, 44 
hearing of Ijatin informations. 11 
highway appeals, ccrtxorart in, 213 
lliriso of Lords, grant of certiorari by, 137 
illegal commitment tented by habeas corpus^ 49 
illegitimate child, custotly of, regained by habeas corpus^ 63 
xn personam information, 6 
»« rent information, 6 

indictment, existence of remedy, when a bar to issue of mandamus, 103 
pleading to, after removal by certiorari, 206 
proceduic on application for removal of, 203 
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CROWN VUACTlC^—eotitinned. 

indictment, removal of, by certiorari^ 165 
for judgment, 1 6i> 

Application for, 213 
purposes of quashing, lliO 
trial, 180 

time fur making application, 186 
infants, cuslody of, ivgaincii by habeas corpus^ b'2 
inferior court, meaning ot, for fvprposes of pntlnbition, 160 
couits, alteration of judgment by jutlgu of, 148 
officers, mandamus does not lie against, 24 
tribunals compclloil to exercise jurisdiction by maudAinus, S9 
iiiformatiq^i ami bill, 21 

English, 20 . iSre English information, 
for comlemnation, 13 
in equity, 20 
in person/riii, B 
in rcni, B 

in tlie nature of < 721^1 warranto, 128. Sco quo wa?'Kinio. 

Latin, 4 
of debt, 7 

deteneruiit, 5 
intruMon. 5 
seiznic, 12 

iniunction in lieu of pmhibiiion, 164 
inqncsi-, oidei to coroner to holtl, 108 
inquisition &a to property of Oiown debtor, 16 

of CO! oner, removal of, by rrrtnn an, 168 
esche.at, 35 

amcndnient of, 37 
costs, 39 
form of, 30 
judgment, 38 
return of, 37 
traverse of, 37 

inspection of documents etc. compelled by maiuiaMius, 82 

interlocutory iTiamianias, 104 

iutcriogntoncs in English informations, 22 

intrudcis, removal of, 7 

inliusion, infoi ination of, 5 

judgment, alteration of, by judge of inferior couil, 143 
in inquisition of escheat, 38 
pclilioii of light, 34 
of amoieas and capxai.ur pro fine, 7 
judgments of local courts, removal of, forpuiposcs of execution, 163 
jury m commission of escheat, 36 

justices, affidavit by, as to decision under review CmandamiiM}, 14 
order in the nature of a mandamus to, 106 
jitsticies, writ of, 168 

Lands Clauses Consolidation Act, 1845, rights undei, unroieed by mandarnuB, 
84 

Latin informations, 1 

a])i>c:il, 12 
confession, 11 
costs, 12 
form of, 10 
hearing, 11 
pleavliiigs, 11 
practice, 8 
service of wrii., 9 
witnesses, summoning of, M 
legacy duty, recovery of, 19 

licensing justices compelled to exercise jurisdiction by mandamus, 91 
limitation as to time for quo warranto proceedings, 137 
of action in information of intrusion, 6 
petition of right, 34 

local authority, documents etc. of, mandamus for inspection of, 83 
Local Government Board compelled to perform duties by mandamus, 86 
removal of orders of, 1 74 
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CROWN PRACTICK—oontiniied, 

Local Covcruincut Board, removal of surcharges etc. of anditon of, 171 
writ of prohibition in case of, 152 
Local Ix)ans Act, 1876, issue of mandamus under, 106 
lunatic (alleged), legality of detentioa of, teated by habeas corjjus^ 51 
magistrates compelled to exercise jurisdiction by mandamus, 00 
maiulamus, 77 — 128 

action for, does not exclude remedy by wr^t, 103 
of mandamus, 101 •' 

ad million to olhce, 79 
affiilavits in answer to order niei, 114 

support of application for mandamus, 112 
alternative specific remedy bars issue of writ, 102 
amendment of writ, 116 
appeal, 123 

to fpiartcr sessions excludes remedy by writ, 102 
application fur, aflidavits in sup^iort of, 112 
collusive, 115 
costs of, 126, 127 
must be in go^id faith, 100 
only to be made by ^ounsel. 111 
order nisi, 110 
time for, 111 
second, f<}r writ, 1 13 

assise courts, mandamus docs not lie against, 03 
nllachmcnt for disobedience etc. to writ, 123 
Central Criminal Court, writ does not lie against, 93 
certiorari excludes remedy by writ, 102 
church rate enforced by writ, 87 
collusive application for, 116 

companies (railway, dock etc.) compelled to obscive their Act, 84 

compensation compelled by, 84, 86, 88 

conditfons precedent to issue of writ, 98 

convocation, writ does not he against, 94 

costs of application for, 124, 127 

Crown, docs not lie against, 92 

set vants, when writ lies against, 92 
delivery up and production and inspection of documents, 81 
demand for peiformance must precetle application for writ, 101 
duties in respect of which writ will lie, 78 
ecclesiastical matteis, when interfered with by wiit, 92 
Education Acts, issue of writ under, 106 
election to ofiSoc compelled by, 80 
enforcement of statutory rights and duties by writ, 83 
equitable lights not enforced by writ, 99 

erioneous decisions of tribunals, if honest, not questioned by writ, 97 
examination of witnesses in India etc., 109 
execution excludes remedy by writ, 102 
form of, 77 

writ, 116 

indictment, remedy by, when an answer to application for writ, 103 
inferior oilicerB, writ does not lie against, 94 

tribunals compelled to exercise jurisdiction by writ, 89 
Inspection of company's accounts or documents of local authority, 83 
interlocutory mandamus, 104 

Jvands Clauses Consolidation Act, 1846, rights under, enforced by w'rit, 84 
legal ri^^t in applicant himself a condition precedent to writ, 99 
to performance a condition precedent, 98 
liocal Loans Act, issue of writ under, 106 
ministerial officers, writ does not lie against, 94 
municipal election compel^ by, 80 
nature of, 77 

non>oompllance with writ, how dealt with, 123 
notice of order nisi^ 113 
objections to validity of writ, 121 

order for performance of act by some other person, 123 

in the nature of a mandamus to a county court judge, 107 

justices, 106 

^ costs of, 127 
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CROWN PRACTICE— 
mandamus — continued. 
order niii, 110 

affidavits in answer to, 115 
showing cause against, 114 
to arbitrator to state a case, 108 
coroner to hold inquest, 108 
peremptory, 122 ^ 

writ of, 117 « 

peiformance of permissive powers not enforced by writ, 97 

public duties by Government officials compelled by writ, 85 
only compelled by writ, 99 
petition^! right excludes remedy by writ, 102 
pleading to the return, 120 

possibility of elTective enforcement a condition precedent to 'ssus of writ, 101 
prerogative writ, 77 

Privy Council, writ docs not lie against, 94 
procedure, 110 

proceedings upon the return of the writ, 120 
protection to person obeying writ, 123 

Public Plealth Acts, compensation under, enforced by writ, 83 
issue of writ under, 106 
guare imped it excludes remedy by writ, 102 
quo warranto excludes reme<ly by writ, 102 
rates, levy of, enforced by, 87 

icgistration of slock in books of a company compelled by will, 8i 
restoration to office, 79 

letul'n cannot be made to peremptory writ, 122 
pleading to the, 120 
proceedings upon the, 120 
to the writ, 118 

what constitutes a goocl, 119 
review of decision, writ does not issue for, 95 
rule to revising barrister to state a case, 109 
second application for writ, 113 
service of notice of order nisi, 113 
writ, 118 

showing cause against order niri, 114 

society compelled to carij out terms of statute controlling it, 84 
statutory forms of, 104 

provisions for issue of, 106 
eupei'ior courts, writ does lie against, 93 
vacancy of office necessary to obtain, 81 
voluntary associations, writ will not go to, 98 
writ, amendment of, 116 
form of, 115 
mandate, tbc, 117 
objections to validity, 121 
peremptory, 117 
return to the, 118 
service of, 118 

members of parliament, habeas corpus, when applicable to, 48 
metropolitan compelled to hear objections to bishop elect by mandamus, 92 
ministerial officers, mandamus does not lio against, 94 
municipal election compelled by mandamus, 80 

costs of mandamus to bold, 126 
elections, lapse of time, when deemed good by, 137 
offices, election to, when questioned by quo warranto, 132^ 
notice of issue of writ of habeas corpus, 66 
order nisi (mandamus), 113 
trial (removal of indictment), 206 ^ 

office, restoration or admission to, compeUed by mandamus, 79 ^ 

order after hearing argument on return to habeas corpus, 72 
for discharge before return of writ of habeas corpus, 61 

performance by other person of act required by writ of mandamus, 123 
writ of habeas corpus, 60 

in the nature of a mandamus to county court judge, 107 

justices, 106 

certiorari, 155 
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CROWN VHACTlCE—continvf-d. 
order msi m mandamus, 110 

o£ Board of Agriculture, removal of, 174 

county council, removal of, by c&t‘liorari, 174 
Local Government Board, removal of, 174 
municipal corporations, removal of, by certiorari^ 173 
to aibitiator to state a case, 109 
coroner to hold inquest, 108 

ordeis of 3 usUces, removal of, time for maVing application for, 186 
sessions, lemoval of, for execution, 165 
removal of, for purpose of quashing, ICO 
oiitliiwiy, icnioval of proceedings from aessiuiib foi puipuse of, 165 
peremptory writ of rnsindamus, 117 
petition of right, 26 — 85 
amendment of, 33 
costs, 35 

excludes icmcily by mandamus, 102 
fiat, the, 31 

filing and delivery of, 32 
form of, 30 
judgment, 34 
lies, when, 27 
limitation of action, 34 
pleading, 32 
piocedure, 30 
venue, 32 

pleading in ca;>e of petition of light, 32 
pleadings in liiitin infonnatiun, 11 
jdurica wiit (Jtaheae oorpas)^ 4 1 
uewe, writ of, 163 

Postmastcr-Geneial compelled to peiform duties by mandanms, 86 
practice in Latin mfoi mat ions, H 

prisoners detained on another chaige, bringing up of, 76 
removal <if, from one custody to another, 76 
Privy ('ouncil, mniidaiiius does not lie against, 94 
procedendo^ writ of, 169, 202 
prohibition, writ of, 141 — 165 

affidavit m support of application for writ, 163 
'appeal from refusal of writ, 152 
application for writ afli<iavit in snpp irt of, 153 
how made, 153 
costs of, 154 
service of notice of, 153 
Board of Trade, wiit in case of, 151 
costs of application for, 1 5 t 

cuuits invested with High Court powci's, writ docs not lie against, 1CI 

Crown, claim of wiit by, 149 

disci ction of supciior court to refuse, 144 

grounds of writ, 142 

“ inferior court,” meaning of, for purpo'sos of wiit, 160 
inferior couits of appeal, writ lies to, l.^l 
injunction m lieu of, 164 

jurisdiotiou, absence of, apparent on recoixL 146 
agreement does not confer, 148 
' crioneous assumption. of, 144 
objection to, appearing on face of proceedings, 1 46 
not being apparent, 147 
* of master, not within, 153 

proceedings partly within, in cases of, 144 
lies, when, 142 

Local Government Bdikrd, writ in case of, 158 
non-judicial proceecjings, In case of, 152 
pleadings in prohibition, 164 
procedure, 162 
quoMqae^ 141 

smallness of matter not a ground for refusal, 141 
stage of proceedings at which prohibition is granted, 145 
statutory restrictions on, 149 
what courts restrained bj writ, 14!) 
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CROWN mKOTlOlR— continued. 

public duties, peiformance of, compelled by mandamus. 85 
Public Health Act, 1875, issue of mandamus under, IOC 

Acts, compensation upder, enforced by mandamus, 68 
, public policy, refusal of certiorari on grounds of, 173 
quare impedit excludes remedy by mandamus, 102 
quarter sessions compelled to exercise jurisiliction by mandamus, 89 
false entry on b<8>ks of, erased by mandamus, 90 
rules of, interfered with by mandamus, 90 
quashing, certiorari for purpose of, ICO 
writ of lidbeas eorpue^ 66 
quo warranto^ 128 — 140 

affidavits in support of application, 138 
application for, affidavits m support of, 138 
information, how made, 138 
(second), 139 
made by whom, 135 

Attorney-General, quo toarranto information by, 135 

charities, not appropriate procedure in case of, 1 33 

charters, not appropriate procetiurc in attacking legality of, 133 

ixmsolidation of orders niei^ 139 

corporations, in case of, 135 

costs, 140 

election to municipal office, when questioned by, 132 

excludes remcMly by mandamus, 102 • 

grunt of, wholly within discretion of court, 131 
lies, when, 129 

limitation as to time for proceedings, 137 
non-cerporato franchises, application to, 133 
pleading to information, 139 
procedure, 138 

when office is full, 132 

relators (private), 135 ' 

resignation of U8urpe<i office, effect of, 132 
railway company compelled to carry out provisions of their Act by mandamus 
84 

rates, levy of. enforced by mandamus, 87 

le-arrest of person discharges! from illegal custody ou habeae corpus^ 71 
reclpiaSf writ of, 76 

recognisances {certiorari to quash), 209 

on grant of certiorari for removal of indictment, 204 
removal of, by certiorari^ 164 

to proceed to trial, certim'ari becomes inoperative without, 184 
record, removal of, for use as evidence, ICC 
recordariy writ of, 168 

registration of slock in books of a comi#any compelled by mandamus, 84 
relntor (private) in quo toarranto proceedings, 135 
replevin, removal of actions of, from county courta, 180 
restoration to office compelled by mandamus, 79 
return to eertufari for execution of judgment of civil cou;k 212 
(removal of civil cases), 201 
(removal of indictment), 205 
{certiorari to quash), 210 
habeas corpus, 66 
mandamus, 118 

revenue aide of K. B. D., 4 — 26 
diem clausit eastremvm, 18 
English informations, 20 
extents, 14 

in aid, 18 w 

chief in the second and subsequent degrees, 17 
immediate extents in chief in the first degree, 14 
informations in personam^ 5 
in rem, 6 
Latin informations, 4 
soire faetas, 18 

summary proceedings for the recovery of duties, 19 
review of decision by judicial officers not compelled by mandarans, 95 
revising barrister, performance of duties of, compelled bj* mandamus, 65 
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CROWN ^RAOTIOE— 

revising barrister, rule to, to state a case, 1 09 
right, petition of, 26 — 35. See petition of right, 
rights (statutory), enforcement of, by mandamus, 83 
rule to revising barrister to state a case, 109 
scire faoioA on Crown side of K, B. D., 35 

writ of, on revenue side of K. B. D., 18 
sentence of court of criminal jurisdiction, r^lnoval of, by certiorari^ 164 
service of certiorari (lemoval of civil cases), 201 
notice of order atsi (mandamua), 113 
order nisi (^certiorari to quasfti), 208 
writ in Latin information, 9 

of habeas corpus, 64 ' 

mandamus, 118 

showing cause against order nisi (mandamus), 114 

society compcUerl, by mandamus, to carry out terms of controlling statute, 84 
special jury, removal of indictment for trial by, 183 
statement of case, order to arbitrator directing a, 109 

rule to revising l^rrister directing a, 109 
sLatutory forms of mandamus, 104 

rights and duties, enforcement of, by mandamus, 83 
subpoena^ writ of, 8 
succession duty, recovery of, 10 
Biiprrior courts, mandamus does not lie against, 93 
supersedeas, award of, on wiongful grant of prohibition to Urown, 149 
suppliant in petition of right, 30 
suspension of Habeas Corpus Act, 1079. ..44 
tenor of the record, return of, 167 
traverse of inquisition of escheat, 37 
travel Bing note (in English information), 24 
usurpation of oihee, franchise, or liberty, 128 
tendiiioni exponas, issue of, 17 
' veniio in petition of right, 32 

view of premises, removal of indictment for purpose of, 183 
voluntary associations, mandamus will not go to, 98 
wife, custody of, regained by habeas corpus, 54 
witness, summoning of, in J^atin information, 11 

witnesses in India etc., examination of, under writ in nature of mandamus, 109 
writ of accedas ad curiam, 168 
alias (habeas corpus), 44 
appraisement, 11 
capias, 8 

certiorari, 155 — 213. See certiorari. 
delivery enforcing condemnation of goods, 13 
diem clausit extremum, 1 8 
error, 1 69 
extent, 14 

habeas corpus, 39. Sec habeas corpus. 

ad deliberandum, 76 
ad respondendum, 76 
iul testijicanduin, 75 

just ides, 168 

mandamus, 77 — 128. See mandamus. 
pluries (habeas corpus), 44 
pone, 168 

procedendo, 169, 202 
prohCbition, 141 — 1 55. See prohibition, 
guousque, 141 

recipias, 76 
recordari, 108 

‘scire facias on Croii^n side of K. B. D., 35 
' revenue side of K. B. D., 18 

subpoena, 8 

CUSTOM AND USAGES, 217—298 
cubtom, 217 — 249 

abolition of custom, 246 

accretion of land to land subject to a custom, 236 
Act of Parliament, e^ct of, on customary right, 247 
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CUSTOM AND VSAai&B— continued.' 
cxiatom—~eontinued. 

Act of ParUament, extinguishment of custom by, 248 
affirmatiYO statutes, 247 
ambiguity of word '* cuatoii,*' 219 
borough English, judicial notice of, 2B7 

burden on one class for benefit of another, custom imposing, 231 
bye>law of ancient corporation, custom not destroyed by embodiment In, 248 
certainty of custom, 227 • 

os to persons. 230 
in respect of locality, 229 
characteristics of custom, 221 

chufch, right of way to a, not necessarily merely a customary right of way, 
244 

church ways. 244 

City of London, judicial notice of customs of, 237 
common fields, customary right of way to, 245 
common law of locality, how far, 218 

continuity of custom, 231 ■ 

countervailing evidence, 237 
creation of custom, 232 
definition of custom, 218 

descent, jadicial notice of local customs of, 237 

distinction between custom and particular tiade or local usage, 221 

prescription, 220 . 

onstomary rights of way, highways and casements, 243 
easements, rights in alieno solo when amounting to, 238 

of way Censtomary) distinguished from easements, 243 
enjoyment “ as of right,” 234 
essential characteristics of, 221 — 232 

certainty, 227 
continuity, 231 
immemorial existence, 223 
reasonable nature, 224 
evidence, countervailing, 236 

proving wider user than alleged custom, 236 

sufficiency of, to support custom as alleged a question for jury, 237 
to prove custom, 236 

rebut presumption of Immemorial usage, 223 
excess of user, how far custom invalidated by, 228 
extinguishment of custom, 246 — 249 

by express provision of Act of Parliament, 246 
inconsistent words in Act of Parliament, 246 
interruption of right, 232 

fluctuating body, custom may be cbiimcd by member of, 231 
games, right to play, 242 
gavelkind, judicial notice of, 237 

geographical district as area where custom obtains, 230 
grant, custom need not have been capable of creation by, 233 
highways, rights of way (customary) distinguisheil from, 243 
horse-races, custom to hold, in extra-parochial hamlet, 219 
immemorial existence, evidence to rebut, 223 
of custom, 222 

presumption of, favoured, 223 
in alieno solo, rights, 23S 

indictment does not lie for obstruction of customary right of way, 243 
individual, reasonable custom may be prejudicial to Intere^ of, 223 
iutermption by non-user, 235 

of right, extinction of custom by, 232 

user only renders custom ^ore difficult of proof, 239 
judicial notice of customs, 237 

lapse of time, customary rights not destroy^ by, 248 
legal memory, 233 

moaning of, 222 
leas loci, custom is, 220 

licence, Invalidation of alleged custom by, 235 
local, custom must be, 219 

usage (particular) distinguished from custom, 221 
locality, custom and property must be in the samf, 230 
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CUSTOM AND V^AOm—oontintted, 
cxtatoux-^contimied. 

locality of custom most be defined by referenoeto recognised dirision of land, 229 
Tariation of boundaries of, 230 
London, judicial notice of customs of CitJ^ of, 237 
market, customary right of way to a, 246 
merger of customary right in statutory right, 248 
misuse of term, instances of, 210 c 

modification of nature of rights under custom, 238 
“ negatiTe statutes, 247 
non-user, effect of, 236 

obstruction of customary right of way, remedy for, 245 

removal of, in course of perambulation, 248 < 

onus of establisiiing custom, 236 

proof as to immemorial existence, 263 
perambulations, 246 

possible origin lor custom, how far a necessity, 233 
piescription, varying uses of term, 220 
' distinguished from, 220 

presumption of immemorial existence favoured, 222 
vrojit d prendre^ 239 

cannot bo acquired by custom, 226 
right to take water, not a, 243 
proof of custom, 236 
user, 234 

public good, custom must not be contrary to, 225 

reasonable custom may be prejudicial to interest of partici'lar person, 226 
reasonableness of custom, 224 

a question of law for court, 227 
at its inception sufficient, 224 

recreation, rights of, 241 

liow affected by change in naiuie of games, 242 
must bo in favour of particular class of persons, 241 
repair of customary right of way, 246 
rights in alieno solo, 238 — 246 

profits d prendre, 238 
rights of way, 243 

recreation, 241 
to water, 243 

statutes “ negative *' and “ affirmative,” 247 
statutory right, merger of customaiy right in, 248 

subject-matter of right, custom unreasonable, if tcmling to destroy, 226 
trade usage (particular) distinguished from custom, 221 
unnecessary expense on individuals, custom unreasonable as throwing, 226 
usage Bulficient to prove custom, 224 

too wide to support alleged custom, 228 
user, interruption of, only renders custom more difficult of proof, 232 
proof of, 234 

variation of boundaries of locality of custom, 230 
nature of rights under custoir , 286 
water, rights to, 243 
way, rights of, 242 

(customary), distinguished from highways and casements, 243 
indictment docs not lie for obstruction of, 213 
pesambulations, 245 
repair of, 245 

wrong ai^ usurpation, alleged oustoms founded on, 226 
usage, 249 — 298 

actors, usage amongst, 287 

agent (London), usage wit^ respect to costa of, 2S4 
a^cultural holdings, usages affecting, 257 
■ alteration of declaration ‘after loss known, judicial notice of, 274 
American linen trade usages, 279 
Archangel, usages of port of, 294 
architects, usages of, 288 
auctioneer, usages of, 288 
Australian wool trade usage, 282 
average adjustment, judicial notice of rales of, 274 

calculation, of, by deduction for repairs, judicial notice of, 373 
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CaSTOM AND USAGES— eontinugd. 
usage — eordinued, 

Bangor, Maine, U.S.A., usage of porfc of, 295 
'banker’s lien, judicial notice of, 273 
usages, 287 

bankers, usage of, with regard to negotiability of {nstriiment<9, 985 

Belfast, customs of the port *' of, 292 

bill of exchange, usage as to indorsement etc. of, 287 

bleachers' usages, 276 • 

booksellers’ usage, 282 

of selling on commission, judicial notice of, 274 
brewers’ usages, 276 
Bristol, "customs of the port,” 292 
wine trade usages, 281 

broker, person employing, bound by usage, 268 
brokers, usages of, 284 
builders, usages of, 276 

.Bunbury, Western Australia, usage of port of, 296 
Caen stone trade usage, 281 

calico printer's salesman, usage as to notice to, 289 
trade usages, 279 
Canton, usage of port of, 294 
Cardiff, " customs of the port " of, 293 

carpenters (journeymen) in London, usage as to expenses of. 289 
certainty of usage, 263 , 

Ceylon, usage of ports of, 294 
chai actcristiGS of usage, 252 
ceitamty of, 253 
legality of, 235 
notoiiety, 252 
of law merchant, 239 
reasonableness of, 253 
Charlestown, usage of port of, 293 
charterparty, usages with respect to, 286 

china niatiufaclurers, usage as to holidays of employees of, 239 
trade usage, 280 

“cider,” usage m Devonshire as to meaning of, 276 
class! li cation of, 256 

clerk in finance ullice, usage as to notice to, 289 
clockniakirig trade usage, 282 
coachbuilding trade usage, 282 
coal merchants' usages, 276 
colonial ports, usages of, 293 
commercial traveller, usage os to notice to, 289 
compensation to outgoing tenant, 257 
contracts, effect of usage upon, 260 

evidence of usage to annex terms to, 261 
explain terms in, 264 
parol evidence of usage, 261 
repugnancy of usage to, 263 

unambiguous terms explained by evidence of usage, 264 
woids lu, are pri9ttd faois used in trarlo meaning, 265 
contractual obligations, effect of usage upon, 251 
conveyancers, gcncial practice of, judicial notice of 273 
convoys, usage os to, 297 
copyholds, usage as to payment of fees, 284 
corn merchants' usages, 277 
cotton traders’ usages, 279 

course of conduct of persons interested under ancient document, distinguished 
from, 249 ^ 

" custom of the country,” meaning of, 2^6 

custom of counti y, effect of written contriict upon, 258 

Giutoms of the port, 290 

Belfast, 293 
Bristol. 293 
Cardiff, 293 
Fowey, 293 
Garston, 293 
Olonoester, 293 
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CDSTOM AND JJSAQ'ES— continued. 
usage — continued. 

customs of the port — continued. 

Great Y'armouih, 293 ^ 

Grimsbv^ 293 
Hull. 292 
liiverpool, 291 
Liondon. 290 • 

Jx>wcstoft, 293 ” 

Newcastle-on-Tjrne, 292 
Newlyn, 293 
Wells, 293 

Whit^aven. 293 * 

cycle trade usage, 282 

debentures to bearer, negotiability of, judicial notice of, 271 
definition of, 249 

^ Demcrara, usage of port of, 295 

destruction of usage by adoption of inconsistent usage, 251 
' disuse, 251 

diamond trade usage, 282 
domestic servants, usages as to, 288 

draining, chalking and marling, compensation for, 257 

<lrug trade usage, 282 

dry goods trade usage, 282 

East India trade usage. 282 

editor, usage as to notice to, 289 

English ports, usages of, 290 

evidence of usage to annex terms to contracts, 2G1 
exiilain terms in contract, 2G4 
to prove non-existence of usage, 272 
usage 270 

exclusion of, 251 

existence of, a question for jury, 254 

financial usages with regard to negotiability of instruments, 289 

foreign ports, usages of, 293 

Fowey, ** customs of the port ** of, 293 

fur trade usage, 282 

furniture trade usage, 282 

Garston, “ customs of the port” of, 293 

Gibraltar, usage of port of, 294 

Gloucester, ** customs of the port of, 292 

glovers’ usages, 277 

Gothenbuig, usages of port of, 294 

Great Yarmouth, customs of the port ” of, 293 

Grimsby, “ customs of the port ” of, 293 

Hamburg, usage of port of, 294 

hemp trade usage, 282 

hop merchants’ usages, 277 

horse-dealers* usages, 278 • 

hotel-keepers’ usage to hold furniture on hive, judicial notice of, 274 
Hull, “ customs of the poit ” of, 292 
Ignorance of usage, how far an excuse, 2G6 
inferior courts, usages of, 255 
innkeepers' lien, judicial notice of, 274 
usages, 275 

Insurance (maritime), usages afEectlng, 295 
Iquiquc, u^age of port of, 294 
Irish provision trade usage, 280 
iron trade usages, 278 
Jamaica, usages of ports of,«294 
judicial notice of law merchant, 273 
usage, 2 ^ 1 2 

reported casos, effect of, upon, 272 
usages, instances of, 273 
land agents, usage of, 288 
landlord and tenant, usages between, 267 
law merchant, characteristics of usages of, 259 
judicial notice of, 273 
usagq need not bo part of ancient, 268 
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CUSTOM AND USAGES— 
usage — eontinumd, 

law merchant, usages of merchants distingulshccl from, 259 
variation of, by usage, 2i>5 
lease, usage with respect to costs of, 283 
legal profession, usages of, 283 
legality of usage, 256 
linen trade usages, 270*^ 

Liverpool and American cotton traric usage, 279 
cotton trade usages, 279 
** customs of the port ” of, 291 
maritime insurance usages, 297 
oil trade usage, 279 
wine and spirit trade usage, 281 
wool trade usage, 282 
Lloyd's policy, usages as to, 298 

Loudon agent, usage with respect to costs of, 234 
* coal trade, usages in, 276 

colonial rum trade usage, 281 
corn trade usages, 277 
customs of the port,” 290 
dry goods trade usage, 282 
fruit trade usage, 280 
usages not established in port of, 291 
Lowestoft, “ customs of the port ** of, 203 
Manchester cotton trade usage, 279 
manure, compensation for, 257 
maritime insurance, usages affecting, 296 
market, dealer in particular, bound by linage, 267 
marriage settlement, usage with respect to costs of, 283 
Mauritius, usages of poits of, 294 
Memcl, usage of port of, 295 

merchants, usages of, distinguished fiom law uneiciuint, 259 
Middlcsborough, ** customs of the port” of, 293 
modiilcation of usage in contracts, 251 
mortgages, usage with respect to costs of, 284 
negotiability of debentures to bearer, judicial notice of, '17k. 
instruments, usages as to, 280 
promissory note, usage as to, 287 
Newcastle, coal merchants' usages, 276 

N.S. W,, usages of port of, 294 
Newcastle-on-Tyne, ** customs of the port” of, 292 
Newfoundland trade, usages of, 297 
Newlyn, ** customs of the port ** of, 293 
New Orleans, usage of port of, 295 
New Zealand tiozen meat trade usage, 280 
non-existence of usage, proof of, 272 
notoriety of usage, 252 
notorious usage binds, 267 
Odessa, usages of port of, 295 
oil trade usage, 279 
one-sided usag^, 270 
opinion not proof of usage, 271 
Oporto, usage of port of, 294 
outgoing tenant, compensation to, 257 
packers' lien, judicial notice of, 274 
packing trade usage, 282 
Paraiba, usage of port of, 296 
persons bound by usage, 266 
piano trade usage, 282 
port of Belfast, usages of, 292 
Bristol, usages of, 292 
Cardiff, usages of, 293 
Fowey, usages of, 293 
Qarston, usages of. 293 
Gloucester, usages of, 292 
Great Yarmouth, usages of, 292 
Grimsby, usages of, 293 
Mull, usages of, 292 
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custom' and USAQKS—rontinufid. 
uan ge — conti nu^d. 

poi t of I^iverpool, usages of« 291 

Jjowestoft, usages of, 293 , 

Middlcsborough'on-the-Tces, usages of, 292 
Newcsistle-on-Tyne, usages of, 292 
Newlyn, usages of, 293 
Wells, usages of, 293 
Whitehaven, usages of, 293 
Port Vend res, usage of port of, 295 
Portland stone trade usage, 281 
ports ^colonial), usages of, 293 
(foreign}, usages of, 293 
Poti, usage of poit of, 294 
pottery trade usage, 280 

printers, usage as to notice to, before talcing away work, 289 
t pi inters’ usages, 280 

proof of non-czistcnce of usage, 272 
' usage, 270 

failure in, does not disprove, 272 
provision trade usages, 280 
icasonablcnesa a <piestioD for court, 264 
reported cases, effect of, upon judicial notice, 272 
repugnancy of usage to contract, 263 
reputed ownciship clause, what usage bais out, 263 
rice trade usage, 28t) 
rule of the road, jinhcial notice of, 273 
St. Mary’s Uiver, Florida, usage of port of, 294 
scope of usage, 260 
servants, usages as to, 288 
shipbrokers, usages of, *’85 
shipbuilders’ usage, 280 
shippers’ usages, 29(; 

South Fca whaling trade usage, 283 

Stock Exchange usage, person employing broker bound by usages of, 267 
stone trade usages, 281 
Sulinah, usage of port of, 296 
Sydney, usage of poit of, 295 
tallow tra<Ie, usage of, 286 
tenant and landlord, usages between, 257 
right, 267 

Thames shipbuilding trade usages, 280 
theatre owners, usage of, 287 
theatrical profession, usage of, 287 
timber trade usages, 281 

usage as to what trees are, 269 
tobacco trade usages, 281 
“ transferrer,” usage as to notice to, 289 
Trinidad, usages of port of, 294 
understudy, usage as to, 288 

universal acquiuscenco in usage necessary to bind, 271 
unreasonable usages do not bind, 2(J9 

user in relation to incorporeal rights, distinguished from, 249 
Valparaiso, usage of port of, 295 
W'arehousing trade usage, 2^ 

weekly account," usage as to meaning of, in building trade, 270 
Wells, “ cuutoms of the port " of, 293 
whaling trade usages, 283 
Whitehaven- “customs of the port" of, 293 
Wilmington, Carolina, usages of port of, 294 
wine' merchants’ usages, 2|il 
Vool trade usages, 282 

woollen merchant’s representative, usage aa to notice to, 289 
Yorkshire cotton traders’ usages, 279 

DAMAGES 801—350 

actual damage, when essential, 308 

agent, damages given against, for injury to credit, 333 

aggravated damage, 306 < ^ 
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DAMAGES— 

a^fravation of damages, 323 

pleading of matter In, 846 
amendment of statement of claim, 348 

animals, action of, not regarded as interrupting chain of causalitj, 820 
Appeal Court, powers of, with respect to damages, 350 
appearance, assessment of damages in default of, 849 
assessment in default of appearance, 349 
pleading, 349 
of damages, 310, 848 

must be once and for all, 309 
question of law for judge alone, 348 
• reference to master or oilieial referee, 3 19 

review of, 349 

banker, damages given against, for injury to credit, 828 
breach of piomise, damages for, 323 

warranty, measure of damages, 33G 

build, breach of covenant to, measure of damages. 339 • 

cause of action, damages cannot be awardetl in rospect of tutui a damage constitutiqg 
a new, 3 1 1 

original, continuance of, so as to be proximate cause, 319 
chattel intended for special purpose, nomrlelivery of, 317 

children, acts of very young, not regarded as interrupting chain of causality, 321 
contemplation of parties, damages must be within the, 311 
contemptuous damages, meaning of, 306 
continuing damages, 310 

contract, breach of covenant to build, measure of damages, 339 

repair, meosute of dtiniages, 339 
damages for breach of, 813 
for sale of laud, measure of damages, 367 
measuie of damages in, 332 
mitigation of damages in cases of, 325 
contract, i enunciation, measure of damages on, 336 
to lend money, measure of damages lu, 332 
pay money, measure of damages in, 332 
take debentures, measure of damages in, 332 
contracts of indemnity, costs in cases of, 328 
conversion, damages m cases of, 318 

measure of damages in cases of, 344 
costa in case of contracts of indemnity, 828 
of action by third party, 327 

legal proceedings with third paities, 326 
lessee when sued on covenants :u lease, 328 
necessary legal proceedings, 326 
Court of Appeal, powers of, with respect to damages, 350 
credit, damages for iujury to, 323 
damage in fact, 304 

debentures, contract to take, measure of damages in, 832 
defamation, damages in case of, 324 
deiinitiuu of damages, 302 

delay in delivery of goods sold, measure of damages, 334 
detinue, measure of damages lu coses of, 345 
directness of damage, 310 
disgrace, damages given in respect of, 323 
dismissal, wrongful, measure of damages, 339 
distress, wrongful, measure of damages, 342 

exceptional circumstances, notice must be given of, to entitlc^to damages, 316 

excessive damages, new trial in case of, 350 * 

exemplary damages, 306 

express loss, 304 

fixed damages, 309 

fraudulent representation to third person, daiAage arising from, 313 « 

general damages, nature of, 303 

goods of marketable nature, damages for breach of contract with regard to, 314 
seizure of, damages in case of, 325 
sold, delay in delivery of, measure of damages, 334 
returned, measure of damages in caae of, 836 
sold for resale with warranty, measure of dances, 367 
measure of damages in action for non-dc^very of, 388 
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DAMASKS'— eoniinusd. 


good* Bold, measure of damages on refusal to accept, 335 
tresi)a8s to, measure of damages, 342 
hospitality, loss of, supports a claim for special damage, 324 
illness not a natural result of defamatory words, 324 

resulting on wrongful exposure or fright not an independent cause, 321 
implied warranty, measure of damages, 386 
inadequate damages, review of assessment, 350 • 
indemnity, costs in case of contracts of, 328 
injury (personal), damages in case of, 823 
interruption of chain of causality, 820 
intervening cause, 318 

illness resulting on flight wrongfully caused not a, C2 
wrongful exposure not an, 321 
intervention of third party, damage arising from, 312 

wrongdoer not responsible for, 319 
, laud, refusal to complete sale of, measure of damages, 367 
convey on sale of, measure of damages, 367 
trespass to, measure of damages, 340 
lessee, costs of, when sued on covenants in lease, 328 
liquidated damages distinguished from penalty, 328 
meaning of, 304 

whether a sum is, is question for udge, 329 
loss of hospitality supports a claim for special damage, 824 

unusual, notice of, must be given to entitle to damages, S16 
malice, in actions of trespass, 341 
master, reference to, for assessment, 849 
measure of damages, breach of covenant to build, 339 

warranty, 336 
conversion, 344 
definition of, 831 

delay in delivery of goods sold, 334 
detinue, 346 

goods returned as nob fulfilling conditions, 336 
sold for lesale with wan’anty, 367 
implied warranty, 336 

in action for nou-delinrery of goods sold, 332 

shaics, 332 


contract, 332 

to pay or lend money. 332 
take debentures, 332 
on lefusal to accept goods sold, 336 
renunciation of contract, 335 
replevin, 346 

sale of land, failure to convey on, 333 
refusal to complete, 337 
sheriif, actions against, 346 
solicitor, actions against, for negligence, 346 
toit, 340 

trespass to goods, 342 
land, 340 
minerals, 343 
undergiound trespass, 343 
w’ork and labour, 338 
'wiongful dismissal, 339 
distress, 342 

minerals, tresi^ss to, measure of damages, 343 
mitigation of immages, 326 

money, contract to lend, measure of damages in, 332 
pay, measure of damages in, 332 
new trial in case of excessive damages, 360 
uoiUi'ual damages, 306 * 

nou'dclivcry of chattel intended for special pur^iose, 817 

goods sold, measure of damages in action for, 332 
(price paid), measure of damages, 334 
shares, measure of damages in action for, 332 
notice as to special circumstance In actions of contract, 811 
of special circumstances when necessary, 314 
official refeiee, refcruncei, to, for assessment, 349 
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pain and soffering, damages given in respect of, 323 
particular damage, 304 
penal damages, 306 

penalty, liquidated damages disttpgnishcd from, 328 
perilous alternative,*' damages arising from adoption of, 312 
personal injuries, damages in case of, 323 
pleading, assessment of damages in default of, 349 
of damages, 346 • 

possibility of damage, even if Wrongful act had not been committed, not to be 
taken into account, 322 
profits, falling of, a ground for damages, 324 
proof of damages, 346 

fecial damage, 347 
prospective damages, 306 

proximate consequence of act complained of, damages must be, 311 
public nuisance, special damages in actions brought in respect of, 304 
punitive damages, 306 
recovsty of costs, 326 
reduction of damages, 360 

on plain tifTs failure to reduce loss, 33S 
reference to master or official referee for assessment, 349 
remoteness of damage, 318 

in cases of tort, 319 

damages depending on illness caused by weather, fright etc., 321 
upon a supervening contingency, 321 • 
where damage caused by plaintiff's conduct, 323 
rennneiation of contract, measure of damages on, 336 
replevin, measure of damages in cases of, 345 
resale, goods sold with warranty for, measure of damages, 337 
restitutio in integrum^ principle of, 302 
retributory damage, 306 
review of assessment of damages, 349 
sale of land, failure to convey on, measure of damages, 338 
refusal to complete, measure of damages, 337 
seduction, damages in case of, 324 
seizure of goods, damages in cose of, 325 

shares, non-delivery of, measure of damages in action for, 332 
sheriff, actions against, measure of damages in, 346 
slander, nominal damages cannot be awarded in certain actions of, 304 
small damages, 306 

solicitor, actions against, for negligence, measure of damages, 346 
special circumstances, knowledge of, in actions of tort, 317 

notice os to, in actions of contract, 311 
of, when necessary, 31 4 

damage, in actions in respect of a public nuisance, 304 
cases of tort, 304 
pleading of, 346 
proof of, 347 

damages, various meanings of, 304 
or particular cause of loss, 304 
purpose, non-delivery of chattel intended for, 317 
statement of claim, amendment of, 348 
statutory damages, 306 

sub-con ti act, special notice of, must be given, 315 
supervening act of plaintiff, damage arising through, 3i3 
contingencies, 321 
tort, damages in, 317 

measure of damages, 340 
mitigation of damages in cases of, S25 
remoteness of damage In cases of, 319 
special damage in cases of, 304 
trespass, aggravation of damages in actions of, 3A 
to goods, measure of damage, 342 
laud, damages in case of, 325 

measure of damages in, 340 
underground, measure of damages, 343 
underground trespass, measure of uamages, 343 
unliquidated damages, meaning of, 306 
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unusual aclrantagc or loss, notice must be given of, to entitle to damages, 816 

vindictive damages, 306 

volition, what is independent, 820 

warianty, breach of, measure of damages, 8,H6 

goods sold for resale with, measure of damages, 367 
(implied), measure of damages, 336 
work and labour, measure of damages, 338 
wounded feelings, damages given in respect of; 323 
wrongful dismissal, measure of damages, 330 
distiCBs, mcasuic of damages, 342 

DEEDS AND OTHER INSTRUMENTS, 305—498 
abbreviations, construction of, 456 
accidental alteration of a deed, 414 
acts %n pais^ meaning of, 359 
addition to document by extiinaic evidence, 444 
ad medium Jilum vim picsiimption, 468 
admission of cxtrimsic evidence, 444 
after-acquired propei ty, assignments of, 497 
“ all estate ’’ clause, 472 
alteration (acci<lental) of a deed, 414 

avoidance of deed by reason of, 411 
by stranger alter execution, 413 
(immaterial) of a deed, 410 
material, wliat is a, 411 
with consent of all paitics, 412 
altered deed, how far evidence, 412 
new stamp on, 412 

ambiguity, latent, evidence of intention to explain, 463 
patent, meaning of, 403 

ancient documents, evi<l'*ijce us (o meaning of words in, 451 
avoidance of deeds, 359, 404 — 416 
alteration, by i-eason of, 411 
cancellation, by reason of, 409 

contingency on which csciow is delivered failing to happen, by reason of, 407 
discharge of contract con tamed in, by reason of, 416 
disclaimer, by reason of, 408 

execution liaving become null and void, by reason of, 407 
forgery, by reason of, 406 
mistake, by reason of, 405 

of fact, common to both parties, by reason of, 407 
plea of non est factum^ 404 

apprenticeship to sea service must be by indenture, 373 
appurtenances, general words conveying, 470 
art, technical terms of, evidence as to, 449 
assignment, covenants operating by way of, 496 
oI after-acquired property, 496 
aasignments of tiusts, writing required for, 374 
attestation clause to deed exercising powers, 396 
of deed, 387 

attorney, appointment of, by married woman (under Conveyancing Act, 1881), 

deed necessary to, 370 

execution of deed by, 304 

for transfer of stock etc., deed , necessary to appointment of, 372 
power of, operation .of lecitals in, 462 
when deed necessary to, 363 
to %xccuto dcotl, appointment of, by corporation, 391 
bank stock, power of attorney to transfer, execution of, 398 
bargain and sale of freeholds, deed necessary to, 364 
*' beneficial owner,” coveuauts4mplied from use of words, 484 
bcuefit'uuder deed, acceptance of, by non-executing party, 401 
< < disclaim^ of, by nou-exeoutiDg party, 401 

poll, who may take, 379 
Indenture, who may take, 379 

bill of sale in form of deed, transfer of British ships must be by, 372 
bills of sale of personal chattels, deed in statutory foi-m necessary to, 372 
blind persons, execution of deed by, 898 
bond of officer of friendly society, execution of, 899 
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DEEDS AND OTHER INSTRUMENTS— 
building societies, execution of deed bj, 392 

business, continuance of, implied covenants as to continuance of, 479 
cancellation of deed, 409 
cancelled deed, how far evidence, 410 
• charitable uses, assurances to, must be by deed, 865 

chattel interests in corporeal hereditaments, deed necessary to, 868 
personal situate in England, execution of conveyance of, 897 
class usage of words, evidence 460 
clauses, repugnant, construction of. 456 
cognovit actionem^ execution of a, 894 
collateral parol agreement, evidence of, 447 

company incorporated under 1862 or 1908 Acts, execution of deeil by, 392 
transfer of shares in, when deeil necessary to, 372 
condition, covenant qualified bv way of, 482 

in defeasance of freehold estate, deed when necessary to, 362 
piecedcnt to suing, performance of covenant as a, 490 
conditional and dependent covenants, 489 
condu<?t and acts under an instrument, evidence of, 451 

consideration necessary to deed containing promise in restraint of trade, 368 
not necessary to support deed, 357 
parol evidence to prove, 446 
resulting use, where do^ without, 859 
contemporaneous usage, evidence of, 452 

contingent interest in hereditaments, deed necessary to alienation of, 369 
contract by in ban authorities, when deeti necessary to, 372 • 

specifically enforceable, effect in equity of, 377 
to be enforced in England, execution of deed containing, 397 

out of England, execution of deed containing, 398 
Conveyancing Act, 1881, when deed required by, 370 
conviction of felony, avoidance of deed, on ground of, 360 
copyright in sculpture, assignment of, deed necessary to, 872 
execution of assignment of, 398 

corporation at common law, execution of deed in case of a, 301 
deed usually necessary to bind, 364 
execution of deed in case of a, 390 
(trading), execution of deed in case of a, 391 
corporeal noreditaments, deed necessary to conveyance of. 367 
counterpart, meaning of, 381 
covenant arising by construction, 477 

from execution of trust deed by trustee, 477 
by partners, 485 

consliuolion of agreement under hand as, 475 
definition of, 476 
effect of recital as, 463 
for employment, 480 

implicu, as to continuance of existing circumstances, 479 
from use of word “ grant,” 481 
in law, 480 
joint, benefit of, 487 
not to sue operates as release, 497 
participial phrases when operating as, 468 
proviso when operating as, 478 
qualified, 481 

by way of condition, 482 
limitation, 482 

that building material brought on land shall become property of land* 
owner, 496 * 

to assign after-acquired property, 496 

do preliminary act implied from egress covenant, 479 
what persons are bound by a, 476 * 

words effectual to create a, 476 , 

when benefit of, may be taken by non-parties, 380 * 

covenantor and covenantee jointly with others, effect of same person being, 486 
construction of deeds against, 441 
covenants against incumbrance, deed necessary to imply, 870 
conditional and dependent, 489 

dependency of, arising from intended order of peiformanoe, 490 

nature of contraot, 493 
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DEEDS AKD other INSTRUMENTS— 
covenant n, dependent, 490 

for title, deed necesaary to imply, 370 
implied from nae of word “ demise,'* 480 

words beneficial owner,*' 484 
Independence of unrelated, 495 
independent, 490 
joint and several, 484 
mutual and independent, 489 / 

mutually conditional, 489 
operating by way of assignment, 496 
performance of, as condition precedent to suing, 490 
qualified owing to circumstances of the case, 484 
simultaneous, 493 
with a penalty, 495 

coverture, avoidance of deed, on ground of, 360 
creation of trust, deed not required for, 374 
Crown, grant construed in favour of, 442 
no election against the, 457 

custom, evidence of, to annex Incidents to written contracts, 440 
date of deed, 382 

document, parol evidence aclmissible to prove, 445 
debentures under Mortgage Debenture Acts, deed ncces&ary to, 372 
deed'poll, meaning of, 379 

benefit under, who may take, 379 
definition of deed, 357 
delivery of deed, 385 

as an escrow, 387 
inferred, 386 

“demise,” covenant implied from use of wotd, 480 
dependent covenants, 490 
disability, avoidance of deed on ground of, 360 
dischaige of contracts made by deed, 416 
disclaimer, avoidance of deed by, 408 
by grantee to uses, 409 

married woman uiuler Real Propcity Act, 18 15, deed necessary to, 369 
of benefit by non>executing party, 400 

power (under Conveyancing Act, 1882), deed necessary to, 370 
disentailing assurances, consent of protector to, deetl necessary to, 366 
deed necessary to, 365 

drunkenness, avoidance of deed on ground of, 360 
duress, extrinsic evidence to prove, 360 
easements, general words conveying or creating, 470 
grant of, deed necessary to, 361 
ecclesiastical persons, leases by, deed necessary to, 364 
ejwtdetn generis rule, 469 
election, at what time to be made, 458 

in case of conveyance operating at common law, 458 
no election against the Crown, 457 , 

uncertainty removable by, 457 
who may make, 458 
employment, ooveiiants for, 480 

enlargements of long terms under Conveyancing Act, 1881, deed necessary to, 370 
entry upon hereditaments, right of, deed necessary to alienation of, 369 
land, when deed necessary to support right of, 863 
equitable estates or interests, ''assurances of, 374 
equity, when deed necessary in, 373 
errors, corrfistlon of, by intrinsic evidence, 454 
escrow, delivery of de^ as an, 387 

to whom delivery m^ be made, 388 
estate clause, deed necessary^ Implji 670 
estates, meaning of, 472 , 

ebtoppel on execution of deed, 857 
etymology, an unsafe guide to meaning of words, 436 
evidence, cancelled dei^ how far, 410 
extrinsic, admission of, 444 

collateral parol agreement, 447 

conduct and acts under an instrument to explain it, as to, 461 
oonsideration, as to, 445 
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DEEDS AND OTHER INSTRUMENTS— 
eTkletlce* extrinsic, custom, os to, 446 
date, CIS to, 445 

explanation of meaning and application of words, 448 
identificatioii, for purposes of, 451 
in mercantile contracts, 450 
of experts, 449 

intention to explain latent ambiguity, 463 
surroundiAe circumstances, 448 

variation ox or addition to document, for purposes of, 444 
Intrinsic, correction of errors by, 455 
exceptions, 470 

extiliange of hereditaments, deed necessary to, 3(17 
execiitioiS of deed, 882 — 404 

appointment of new trustee under Trustee Appointment Act, 1850...399 
attestation, 386 

bills of sale, mortgages and transfers of mortgages, 398 
bond of oiTicer of friendly society, 399 
by attorney, 394 
blind persons, 393 
building societies, 392 
corporation, 390 
illiterate persons, 393 
industrial and provident societies, 392 
non-party, elTect of, 380 

chattel personal situate in England, conveying, 397 

cognovit aotionem, 394 

concealment of fact of, 403 

contract to be enforced in England, 307 

out of England, 393 

delivery of deed, 385 
as an escrow, 387 
effect of, 357 

cserow, delivery of deed as nn, 387 
formalities of execution, 382 — 3H7 
attestation, 386 
delivery, 385 
sealing, 382 
signing, 384 

Glebe Exchange Act, 1815, under, 399 
guaidian, appomtrncnt of, 399 

holy oidcra, relinquishment of, under Clerical Disabilities Act 1870. ..39*9 

land in England, conveying, 397 

r^and Transfer Act, transfers etc. under, 399 

leases under Leasing Towers etc. (Ireland) Act, 18.>5...369 

lunatic, on behalf of, 393 

of company incorporated under Companies Acts, 18G2 or 1908. ..393 
indenture in duplicate, 381 
partial execution, 402 
power, exercising, 394 

of attorney to transfer bank stock, .398 
property situate out of England, assuring, r>93 
re-execution, 403 

sculpture, assignment of copyright in, 398 
sealing, 382 
signing, 384 

nnknown to beneficiaries, effect of, 403 
warrant of attorney to confess judgment, 394 0 

executory interest in hereditaments, deed necessary to alienation of, 369 
experts, evidence of, 449 

ExjyreMio eorum qttm taaite insunt nihil openmiur, application of maxim, 443 
unitu est eatoliuio aZteriua, application of maxim, 442 
JCxprexaum fa4iU: eettare taeitnm.^ appl.cation <ft maxim, 442 
extrinsic evidence, admission of, 444. Seo evidence, extrinsic. 

to prove fraud, misrepresentation etc., 359 
fal»€u demonstration 465 
foreigners as parties to an instrument, 498 
form of a deed, 378 
formal parts of deed, 381 
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DEEDS AND OTIIEE INSTRUMENTS 
fraud, extrinsic evidence to prove, 3t>9 
friendly society, execution of bond of officer of, 399 
future interest in hereditaments, deed necessary to alienation of, 3C9 
general words conveying appurtenances, 47Q 

or creating easements, 470 
deed necessary to imply, 370 
of description, 469 

gifts of goods without delivery, deed necessary' to support, 364 

Glebe Exchange Act, 1816, conveyances under powers of, deed necessary to, 365 

execution of decrl under, 399 

goods, gift of (without delivery), deed necessary to support, 364 
“ grant,” covenant implied from use of word, 481 
grant of incorporeal hereditament, deed necessary to, 361 ‘ 

grantee, construction of deeds in favour of, 440 

different in premises and habendum, effect of, 473 
to uses, disclaimer by, 409 
grantor, construction of deeds against, 440 
gratuitous assiguraeiits of purely equitable estates, 376 
promises, <Iecd necessary to support, 3<»1 
rcleiise of puiely equitable i tcrest, 376 
guarantee, operation of iccitals in, 462 

guardian (non-testament ary), deed necessary to appointment of, 364 
habendum, the, 381, 473 

effect of grantee in habendum being different from that in premises, 473 
specifying parcels m, 474 

hand, instruments under. See instruments under hand only, 
holy ordeis, relinquishment of, execution of deed of, 399 

(under Clerical Disabilities Act, 1870), deed neccs- 
illcgal agreements, deeds modifying, avoidance of, 360 [sary to, 372 

illiterate persons, execution of deed by, 393 
immaterial alteration of a deed, 4 15 

implied covenants as to continuance of existing circumstances, 479 
by u.se of words ** bencficiui owner,” 484 
incorporeal hereditament, grant of, deed necessary to, 361 
* indemnity, operation of recitals in, 462 
indenture, meaning of, 378 

who may take benefit under, 379 
independent covenants, 490 
industrial societies, execution of deed by, 393 
infancy, avoidance of deed on ground of, 360 
infant,* delivery of deed as escrow by, 390 
insanity, avoidance of deed on ground of, 360 
instruments under hand only, 417 — 433 

acknowledgment by mortgagee in possession, 423 
of right to arrears of rent, 424 
legacy, 424 

money payable out of land or rent-charge. 424 
share in intestate’s^state, 424 
specialty or simple contract debt, 424 
title to laud, 423 

rent-charge, 423 

agent, appointment of, 422 
signature by, 429 

agricultural holding agreements requiring wiitlng, 421 
consent by landlord of, 426 
altci ation of instrument under hand, 431 
appointment of agent, 432 

persons to an office, 421 
property, 421 
proxy, 423 
trustees, 421 

attestation of instrument under hand, 438 
bill of exchange, renunciation of rights under, 424 
requires writing, 420 

breach of trust, consent of beneficiary to, 426 
cancellation of instruments under hand only, 483 
character, credit or dealings, representations as to> 426 
cheque requires writing, 420 
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DEEDS AND OTHEB lNSTBUMENT6>-0Oii^i»«(tf<f. 
instruments under hand only — contvnued, 

chose in action (1<^1), legal assignment of, 422 
notice of assignment of, 424 

company, execution of instruqjent under nand on behalf of, 431 
• compensation to workman, memorandum as to. requires writing, 431 

contract for loan where interest varies with profits etc. requires writing, 420 
sale of goods of £10 value requires writing, 430 

lands cm. must be evidenced by writing, 419 
contracts not to be performed within the space of bno year must be evidenced 
by writing, 420 

lequirod to be evidenced by writing, 419 
copyright in engravings and prints, assignment of, 423 
• literary matter, assignment of, 423 

paintings, drawings, and photographs, 423 
rcgislercd de-sign, assignment of, 423 

debt, default or miscarriage of another, promise to answer for, must be 
evidenced by writing, 419 
• definition of, 417 

demand of payment of, 426 
design, assignment of copyiight in. 423 

disclaimer of onerous piopcity by trustee in bankruptC3', 424 
distress, declaration to prevent, 426 

dramatic work, consent of author to representation of, 423 
drawings, assignment of copyright in, 423 
easements, agreement so as to prevent acquisition of, 426 
effect of, 417 

employer and artificer, agreements between, requiring writing, 420 
workman, agreements between, requiring wilting, 421 
engravings, assignment of cofiynght in, 423 
execution of instrument under hand, 428 

executor, special promise by, to answer debt out of own estate must be 
evidenced by writing, 419 
form of instrument under hand, 426 
hackney carriage etc., agreements requiring writing, 421 
intestate’s estate, share of, acknowledgment of right to, 424 
land etc., contracts for sale of, must be evidenced by writing, 419 
or money charged Iheicon, acknowledgment of right to, 423 
landlord, notices by, 424 

of agricultural holdings, consents by, 436 
legacy or interest thereon, acknowledgment of right to, 424 
marine policy, signature to, 428 * 

marriage, agreements in consideiation of, must be evidenced by writing, 419 
material alteration by accident or mistake, 432 
one party, 431 
stranger, 432 

memorandum and articles of association of company require writing, 421 
mortgages, 422 

musical composition, consent of author to performance of, 423 
necessity of instruments under hand arises, when, 419 
notices required to be in writing, 424 

onerous property, disclaimer of, by trustee in bankruptcy, 421 

paintings, assignment of copyright in, 423 

parol contracts, meaning of, 419 

patent, equitable assignment of, 422 

pauper, notice of removal of, 425 

pawnbroker, contract with, requiring writing, 420 

photographs, assignment of copyright in, 423 

policy holder, abandonment of claim by, 424 

of life or marine insurance, assignment of, 433 
power, release of (i^ot under Couveyanoing^ot, 1881), 424 
prints, assignment of copyright in, 423 
promissory note requires writing, 420 • 

property, appointments of, 421 
proxy, appointment of, 422 

railway and canal companies, contracts with, requiring writing, 420 
releases, 424 

rent, arrears of, acknowledgment of right to, 424 

rentcharge or money charged thereon, acknowledgment of right to, 423 
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DEEDS AND OTHEE INSTRUMENTS— 
instrntneiits under hand onlj — continued,, 

renunciation of riffhts under bill of exchange, 424 
repTCBentations aa to character, credit or dealings, 426 
seaman and master, agreement between, requires writing, 420 
shares, transfers of, 422 
signature by agent, 429 

to instrument under hand, 428 
simple contract debt, acknowledgment o^> right to, 424 
solicitor, agreements with, requiring writing, 420 
specialty debt, acknowledgment of right to, 424 
stamp on altered instrument under hand only, 433 
tenant, notices by, 424 
trade mark, assignment of, 423 

trustee in bankruptcy, disclaimer of onerous property by, 424 
trustees, appointments of, 421 
trusts, nsHis^meuts of, 422 
declarations of, 422 

intention, evidence of, to explain latent ambiguity, 453 
to be gathered from written instruments, 434 
interest, meaning of, 472 
interpretation of deeds etc., 433 — *98 
atiniiasion of extiinsic evidence, 444 

collateral parol agreement, as to, 447 

conduct and acts under an instrument, as to, 4r>L 

consideration, as to, 445 

custom, as to, 446 

date, as to, 446 

explanation of meaning and application of words, for purpose of, 448 
intention, as to (to explain latent ambiguity}, 453 
variation or addition, lor purpose of, 444 
all estate ” clause, 472 

Gorrcctiop of errois by intiiuslc evidence, 454 
covenants, 475 

arising by construction, 477 
dependent and independent, 489 
in law, 480 
joint and several, 4 84 

operating by way of assignment or release, 496 
qualified, 481 
with a penalty, 495 
exceptions and reservations, 470 
genera! rules of, 133 
habendum, the, 473 

instruments to which foreigners arc parties, 498 
parcels, 466 

propei'ty, general words of description of, 469 
receipt clauses, 464 

recitals, effect of, as covenants, 469 ^ 

upon construction, 459 
uncertainty, when instrument void for, 467 
joint and several covenants, 484 
covenants, 484 

land in England, execution of deed conveying, 397 
Land Transfer Acts, execution of transfer's etc. under, 399 

when deed necessary to inscruments under, 371 
latent ambiguity, evidence of intention to explain, 453 
leases by eoAlesiastical persons, deed necessary *10, 364 
(ecclesiastical'), deed necessary to, 367 

under Etapiesiastical Lieases Act, 1842, and Leasing Act, 1842, deed 
necessary 367 

Leasing Powers etc. (Iceland} Act, 1866, execution of, 400 

must be by indenture^ 369 
Settled Estates Act, 1877, deed necessary to, 370 
Settled Land Acts, when deed necessary to, 371 
when, deed necessarr to, 368 
letters patent, legal assignment of, deed necessary to, 361 
limitation, covenant qualified by way of, 482 
in premises/ effect of, 474 
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DEEDS AND OTHER INSTRUMENTS—AmfiMU^J. 
literal meaning of words, 436 
local meaning of words, 437 

usage of word, evidence of, 449 

long terms, enlargements of (under Oonvejancing Act, 1881), deed necessary to, 370 
lunatic, execution of deed on behalf of, 394 
Malins* Act, 1857, dispositions under, deed necessary to, 3G9 
map attached to deed, looked at to explain language of parcels, 4G7 
married woman, appointment of a^oruey (under Conveyancing Aot, 1881), deed 
necessary to, 370 

disclaimer by (under Real Property Act, 1845), deed necessaiy 
to, 369 

^ dispositions of (authorised by Fines and Recoveries Act, 1833), 
deed necessary to, 3G7 
material alteration, what is a, 41 1 

on which a deed must be written, 378 
maxims — 

Kjayres»io corum qaea tamte xntunt nihil operatur^ 443 
unius est exclttMo aUeriva^ 442 
JExpiesmm facit eetsare tacUum., 442 
Faha demo/istnUio non nocet, 4G6 
Ut ret tnugU raleat qttam pereat^ 439 
Verba fot tint accipiuntur contra j/rojerentein, 441 
meicantile contracts, evidence as to meaning of woids in, 450 
rnisrcprcsciitation, extrinsic evidence to prove, 359 
mistake, extrinsic evidence to prove, 359 

what degree of, will support plea of won eat factum. 405 
mortgage, deed necessary to incorporate statutory powers in, 370 
debentures, when deed necessary to, 372 

mortgagees, conveyances by (exercising Conveyancing Act, 1881, power of sale), 
deed necessary to, 370 

mortgages in statutory form (Conveyancing Act, 1881}, deed necessary to, 370 
(or transfets of) of British ships must be in form of deed, 372 
mutual and independent covenants, 489 
mutually conditional covenants, 489 
necessity of a deed extends to what transactions, 361 
niewt son /aif , plea of, 404 
non est factum^ plea of, 404 
non-execution of deed by a party, 400 

follow ed by disclaimer, 400 

parcels, the, 381, 465 

a>d medium Jilum vue presumption, 468 
effect of map on, 467 

schedule on, 468 
specifying, in habendum, 474 
parol agreement (collateral), evidence of, 447 
partial execution of deed, 402 

participial phrases, when operating as covenant, 473 
partition, deed necessary to, 367 
partners, covenants by, 485 
patent ambiguity, meaning of, 453 
penalty, covenants with a, 495 

personal chattels, bills of sale of, deed in statutory form necessary to, 372 
plea of non estfaotum, 404 

possibility coupled with an interest in hereditaments, deed necessary to alienation 
of, 369 

power, disclaimer of (under Conveyancing Act, 1882), deed necessary to, 370 
execution of deed exercising a, 395 • 

of attorney, operation of recitals in, 462 

to transfer bank stock, execution of, 393 * 
when deed necessary to, 363 * 
premises, effect of limitation in, 474 
primary meaning of words, 436 

proper^ conveyed, words of false description of, 465 

restriction of, 465 

situate out of England, execution of deed assuring, 398 
provident societies, execution of deed by, 392 
proviso, repugnant, construction of, 457 
when operating as covenant, 478 
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DEEDS AND OTHER lNSTBUM£NTS>->c0n«»ttAi. 
qualified covenants, 481 

for tiUe, 483 

owing to circumstanoes of case, 484 
receipt clause, in transactions between solicitor and client, 466 

transferee of mortgage, when entitled to rely upon, 465 
when conclusive, 464 

recitals, oonstiuction of operative part assisted by, instances, 461 
eficct of, os covenant, 463 

upon construction, 459 

operation of, in indemnities and guarantees, 462 

releases and powers of attorney, 4(52 
operative part not controlle<i by, instances, 460 
vaiiauee between lecitals and operative part, -159 
reddenduniy the, 381 
re-execution of dcccl, 403 

stamp oil, 401 

registered charges etc., deed necessary to, 371 
release, covenant not to sue operates as, 497 
deed necessary to, 363 

gratuitous, of purely equitable iniciest, 376 

of power taking effect under Conveyancing Act, 1881, deed iioccssary to, 370 
operation of recitals in, 462 
remainder, grant C‘f, deed necessary to, 361 
rent, grant of, deed necessary to, 361 
repugnant clauses, construction of, 456 
proviso, construction of, 457 
reservations, 470 

restraint of trade, consideration necessary to deed in, 363 
resulting use, where deed without consideration, 359 
reversion, grant of, deed necessary to, 361 
right, meariiiig of, 472 

schedule, effect of, on parcels in a deed, 468 
scientific books, cvi<lcnce of, 449 

sculpture, ussiyninciit of coyiyright in, deed necessary to, 372 
execution of assignment of copyright in, 398 
seal of building society, 393 

companies incorporated under Companies Acts, 1862 or 1908. ..393 
industrial and provident societies, 393 
one of several parties, removal of, 410 
scaling, effect of delivery before sealing, 384 
of deed, 382 

blank in material part, 384 
several covenants, 484 

shares in coiupamcs, liansfer of, when deed necessaiy to, 372 

ship, execution of bills of sale of, mortgages of, and tiansfers of mortgages of, 39S 
ships, moitgagea (or transfers theieof) of Biitish, must be by deed, 372 
transfer of British, must be by bill of sale in form of deed, 372 
signing deed, as to, 384 , 

simultaneous covenants, 492 

specific perfurinance of a voluntary covenant, not ordered, 358 
stamp on deed altered by consent of parties, 412 
deeds re>executed, 404 

surrender of interest in hereditaments, deed necessary to, 368 
technical terms of art, evidence as to, 449 

words are aunatrued in technical sense, 436 
teKtatum^ the, 381 
teatimoni\ign,^ the, 381 
time from which deed lakes effect, 382 
title, meaning pf, 472 

qualified covenants for, 483 
trading corporation, execution of deed in case of a, 391 

, trustee under Trustee Appointment Act, 1850, appointment of new, execution of, 
399 

transfer of shares in companies, when deed necessary to, 372 
trust, deed not required for creation of, 374 

trustee, appointment of new. under Trustees Appointment Act, 1850, must be 

evidenced by dei^, 369 

with vesting declaration, deed necessary to, 871 
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trustee, declaration of desire to be discharged (under Trustee Act, 1893, a. 11 (1)) 
must be by deed, 371 

trusts, assignments of, writing required in, 374 

^Itra vire*, ayoidance of deed on groui^ of act being, 360 

uncertainty remorable by election, 467 

when an instrument is void for, 457 
undue influence, extrinsic eyi<lunce^to prove, B60 
urban authorities, contracts by, when deed necessary to, 872 
usage, contemporaneous, evidence of, 452 
Ut rts maffis valeat qvam pereat^ application of maxim, 439 
variation of document by extrinsic evidence, 444 

VerhafortiuB m^cipiuntur coiitra proferentem, application of maxim, 441 
vesting declaration, deed necessary to, 371 
voluntary covenant, specifle performance of, not ordered, 858 
warrant of attorney to confess judgment, execution of, 894 
words, application of, explained by extrinsic evidence, 448 

in gneient documents, evidence as to meaning of words In, 451 
mercantile contracts, evidence as to meaning of words in, 450 
meaning of, explained by extrinsic evidence, 448 
niu«.t be taken in ordinary sense, 434 
ot iGstiiction in parcels, 466 
primary meaning of, excluded by context, 437 

/ external circumstances, 438 

subject-matter, 43'.* 

rejection, supply or transposal of, 454 ' 

special local meaning of, 436 
technical, construction of, 436 

written instruments as distinct from deeds. See instruments under hand only. 

DErENDENClES, COLONIES, AND BBITISH TOSSESSIONS, 601—622 
act of state of British cohmy, proof of, 544 
admiralty jurisdiction of colonial couits, 657 
Afi ica, East, protectorate of, 622 
South, appeals from, 684 
couits of, 664 

disallowance of law in, 542 
distribution of legislative powers in, 652 
amendment of constitution, New South Wales, 540 

South Australia, 540 
Tasmania, 54U 
Victoria, 5H) 

Westein Australia, 540 
ancient law of colonies, where in force, 5G7 
appeal to Judicial Committee of Privy Council, 679 
appeals from Australia, 683 
Canada, 582 
South Africa, 684 
Ashanti, protectorate of, 522 
Australia, appeals from, 683 
constitution of, 606 
courts of, 564 

disallowance of law in, 542 
distribution of legislativo powers In, 649 
executive power in, 607 
federal council in, 507 

parliament of, 607 
naval agreement with, 620 
Australian States, amendment of constitution of, 640 
Bahamas, executive council in, 634 
Barbados, courts of, 566 

executive council in, 584 
Barotseland, protectorate of, 622 
Basutoland, protectorate of, 623 
Bechuanaland, protectorate of, 623 
Bermuda, courts of, 665 

executive council in, 634 
bishop, colonial, appointment of, 639 
borders of colonies, trial of offences committed on, 663 . 

British Oolnmbia. courts of, 664 
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DEPENDENCIES, COLONIES, AND BRITISn POSSESSIONS— ctwWnwM 
British East Africa, courts of, 665 
Guiana, courts of, 566 
Islands, what InclndcKl in, 605 
New Guinea, 610 • 

possession, meaning of, 603 
settlement, meaning of, 603 
Caicos Island, court of, 666 
Canada, appeals from, 582 
constitution of, 617 
courts of, 653 

disallowance of law in, 612 
distribution of legislative powers in, 644 
election expenses in, 619 
executive council of, 633 
King’s Privy Council for, 633 
Cape Colony, constitution of, 611 

contribution to navy by, 621 
courts of, 664 

disallowance of law in, 643 
election expenses in, 619 
case for opinion to supci ior court, sending, 659 
Ceylon, courts of, 665 

Channel Islands, application of English law to, 673 
Imperial legislation for, 673 
island legislation for, 676 

Church of England, position of, in the colonies, 637 
civil jurisdiction of English couils, 678, 579 

service, relation of executive council to, 631 
codification of colonial legislation, 610 
Colonial government, 620 — 5G5 
executive, 625 
judicial power, 663 
legislature, 635 

legislation, construction of, 610 
Colonial Olfice, 605, 606 

Colonial Secretary, 605 

stair of, 605 

Crown colonies department of, 606 
dominions department, 606 
general department of, 60G 
standing committees of, 606 
colony, meaning of, 603 

comity between English and colonial courts, 6G1 
Commissioners of Customs, 630 

conquered or ceded colonies, application of English law to, 6C6 
constitution, amendment of, 640 
of Australia, 506 
Cape Colony, 611 
Dominion of Canada, 617 
Natal, 611 
Newfoundland, 618 
New South Wales, 608 
New Zealand, 610 

'Orange River Colony ^Orange Free State), 512 
Queensland, 609 
South Australia, 609 
' Tasmania, 510 
Transvaal, 611 
«Union of South Africa, 613 
Victoria, 6dS 
Western Australia, 610 
-bODStruction of colonial legislation, 640 
contempt of court (in cx>lonial courts), 661 
lee^slature, 636 

courts, colonial, constitution of, 653 
creation of, 663 
of Australia, 664 
Barbados, 666 


V. 
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ooarta, colonial, of Bermuda, 666 

British Columbia, 664 
East Africa, 665 
Qulana, 666 
Caicos Island, 656 
Canada, 656 
Cape Colony, 664 
Ceylon, 566 \ 

Cyprus, 565 
Fiji, 656 
Gambia, 666 
Gibraltar, 656 
Gold Coast, 665 
Grenada, 656 
Hong Kong, 655 
Jamaica, 655 
Lccwanl Islands, 666 
Malta, 665 
Manitoba, 654 
MauriUns, 666 
Natal, 654 

New Brunswick, 554 
- Newfoundland, 554 
* Nova Scotia, 654 
New Zealand, 654 
Nyasaland, 655 
Ontario, 66:i 

Orange River Colony (Orange Free State), 664 
Piince Edward Island, 654 
Quebec, 664 
Rhodesia, 666 
St. Lucia, 555 
St. Vincent, 655 
Sioria Leoiio, 656 
South Africa, 554 
Southern Nigeria, 555 
Straits Settlements, 656 
Seychelles, 565 
Tobago, 665 
Transvaal, 564 
Trinidad, 655 
Turk's Island, 665 
Uganda, 666 
tVest Indies, 655 
Windwai'd Islands, 665 
Court of Tynwald, 677 

criminal jurisdiction of English courts, 679, 681 
Crown agents for colonies, 506 

colonics department of Colonial Office, 606 
executive council in, 633 
meaning of, 503 

disallowance of colonial law by, 642 
Cyprus, courta of, 666 
date of operation of colonial law, 642 
deemsters, 677 

dependencies, meaning of, 603 
di^lowance of colonial law by Crown, 642 
Dominion of Canada, constitution of, 517 
dominions department of Colonial Office, 606 
meaning of, 604 

East Africa, protectorate of, 622 
election expenses In Australia, 619 
Canada, 619 
Cape C^ny, 619 
New South Wales, "619 
New Zealand, 620 
Queensland, 620 
South Australia, 620 
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election expenses In Tasmania, 620 
Vlctt>ria, 619 

English courts, jurisdiction of, 578 — 684 

appellate, 579 
original, civil, 678 

criminal, 679 

law, application of, to Channel Islands, 673 
colonics, 6w6 

^ Isle of Man, 676 

Executive, the, 626 — 635 

Govcrnmerits-in-chief, 625 
governor, appointment ami authority of, 626 
executive council in Crown colonics, 533 

Bahamas, 534 
Baibados, 634 
Bermuda, 634 

self-governing colonies, 633 
of Canada, 533 

cxtcri itoi ifil jurisdiction of colonial courts, 567 

Jixtra tcrriforiuni jvn dit'ciif impune non paretur^ application of maxim, 539 
extradition between United Ivingdom and colonics, 662 
proceedings, 660 

Federated Malay Stales, protectorate of 623 
Fiji, courts of, 655 
foieign judgments, actions on, 660 
fugitive offendei's, surrender of, 629 
Gambia, courts of, 655 

protectorate of, 621 

general department of Colonial Office, 506 
Gibraltar, courts of, 655 
Gold Coast, O'urts of, 655 

Northern Territories of, protectorate of, 622 
government, colonial. iSce colonial government. 

Governments-in-chief, 625 
governor, acceptance of piescnts by, 527 
appointment of governor, 626 
authority of, 627 
leave of absence to, 627 
meaning of, 626 
oppression by, 632 
pension of, 632 

powers of, by commission and instructions, 628 
by statute, 628 

responsibility of, for own acts, 631 
Grenada, courts of, 666 
Gueiusey, legislation in, 575 
habeas oorputt^ issue of, 660 
Hong Kong, courts of, 555 
House of Keys, 677 

Imperial legislation, for Channel Islands, 573 
colonies, 569 

India, 684-622 

Aden, included in India, 586 
adihinistered areas, meaning of, 587 

territory, legislative authority in, 603 
Agra and Oudh, government of, 597 

■ t legislative council of, 602 

Ajmer-Merwara, government of, 597 
Allahabad' High Court, 605 

Andaman ^nd Nicobai Islands, governirent of, 597 
Andamans included in India, 686 
' annexation by lapse, 687 

appeal from inferior civil courts, 610 

criminal courts, 609 

to Judicial Committee of Privy Council. 604 
army of India, 596 
Assam, government of, 697 

legislative council of, 602 
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Ind ia — amtvnued, 

associations, unlawful, 621 
auditor of India Office, 593 
Baluchistan, criminal justice in, 6B2 
Bengral, government of, 697 

Eastern, mvemment of, 697 

leir^lative council of, 603 
legislative council of, 

Bombay, government of, 697 
High Court, 606 
legislative council of, 602 
British Baluchistan, government of, 697 
India, meaning of, 685 
Burma, government of, 697 

legislative council of, 602 
Lower, chief court of, 607 
Calcutta High Court, 606 
CentAI Provinces, government of, 697 
chief courts, 607 
civil courts, inferior, 609 
Civil Pi-ocedure Code, 616 
Service, 698 

codification imlndia, 616 
Codifying Ac«, 617 
committees of Council of India, 693 
Coorg, government of. 697 
Council of India, 692 

committees of, 693 
courts in Native States, 613 
of sessions, 608 
criminal courts, inferior, 608 

jurisdiction over European British subjects, 611 
Criminal Procedure Co<ie, 016 
Crown, transfer to, of government, 689 
deportation, 620 
emergency ordinances, 601 
Evidence Act, 617 
ex arte inquiries, 620 
Executive of India, 694 — 599 
administration, 698 

in Native States, 598 

army, the, 696 

departments of the govemroent, 695 
Governor-General in Council, 694 
the, 694 

local governments, 697 
extent of India, 586 
Government in England, 689 — 693 
Council of India, tlie, 693 
Crown, the, 690 
India Office staff, 693 
Parliament, 690 
Secretary of State, the, 691 
Government in India, 694 — 613 
Executive, 694 
judicial, 604 
legislation, 699 

Governor-General in Council, the, 694 
the, 594 

high courts, the, 605 
India Office, 683 

auditor of, 693 

jir^s, 622 

judicial authorities of India, 604 — 613 
British courts outside India, 612 
courts in Native States, 663 

criminal jurisdiction over European British subjects, 611 
high courts, the, 606 • 
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DR PENDENCIES, COLONIES, AND BRITISH FOSSESSIONS~<»m/inMMl. 
India — coiii:inued. 

judicial authorities of India — continv^d, 
inferior civil courts, 609 

criminal courts, 608 ' 

Privy Council, 604 
revenue courts, 612 

union of executive and judicial functions, 611 
judicia' power of chiefs of Native States, 687 
Laccadives included in India, 5S6 
lapse, annexation by, 687 

law In India, British law outside British India, 621 
law in Native States, 622 
personal law, 618 
special repressive laws, 620 
of India, 613—622 

codification, 616 
statute law, 614 
legislation of India, 699 — 604 

executive legislation by the Governor-General, 601 
legislation In Native States, 603 
legislative authority outside British India, 603 
council of the Governor-General, 6!}9 
local legislative councils, 602 
legislative council of Govemoi -General, 6l)£» 

Madras, government of, 697 
iligh Court, 606 
legislative council of, 602 
magistrates, 608 
meaning of term ** India," 585 
Native States, administration in, 698 

J 'udicial power of chiefs of, ^ 687 
egislation in, 603 
meaning of, 685 
natives, status of, 688 
Nicobar Islands included in India, 686 
North-West Frontier Province, government of, 607 
Orders in Council, 696 
ordinances, emergency, 601 
panohayat, verdict of, 622 
Parliament, authority of, over India, 690 
Penal Code, the, 615 
Perira included in India, 685 
personal law. application of, 619 
prevention of offences, 620 

Privy Council as appellate authority in India, 604 
Punjab, chief court of, 607 
government of, 697 
legrislativo council of, 602 
regulations for ** scheduled districts," 602 
revenue courts, 612 
tanadg granted to Native States, 686 
secret communications, nature of, 692 
Secretary of State for India, duties of, 691 
' staff of, 593 

Staff of India Office, 693 
status of natives, 688 
tribal ^‘erritorics, meaning of, 688 
unlawful associations, 621 
urgent communications, nature of 692 
Me of Man, leg^wtion In, 6r6 

legislative assembly of, 677 
J'rmaica, courts of, 665 
Jersey, the States of, 676 

judge, colonial, tenure and responsibility of, 666 
Judicial Committee of Privy Council, appeal to, 579 
judicial power, 553, 665 

constitution of colonial courts, 663 
responsibility of colonial judg», 566 
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judicial power — continued. 

special jurisdiction of colonial courts, 5G6 
Kedah, administration of, 024 
. Eelantan, administiation of, 024 ^ 

* Keys, House of, 577 

King’s Privy Council for Canadli, 633 
law, colonial, <late of coming into operation, 612 
disallowance of, Crown, 642 
proof of, 644 

reservation of, for signidcation of His Majesty’s pleasure, 613 
suspending clause in, 542 
laws of th^ colonics, 666 — 678 

application of English law, 665 

in conquered or ceded colonies, 666 
in settled colonics, 568 
Channel Islands, 573 
Imperial legislation, 569 
* Isle of Man, 576 

leave of absence to governor, 527 
Ijceward Islands, courts of, 555 

executive of, 526 

legislation, colonial, construction of, 540 
legislative aasembly, meaning of, 535 

insfaRutiona, effect of receiving, 637 
legislature, Africa, South, distribution of legislative powers in, 552 
amendment of constitution l>y, 540 
Australia, distribution of legislative poweiN in, 64i> 

Canacia, distribution of legislative powei-s in, 544 
codification, 540 

construction of colonial legislation, 610 

contempt of, 536 

date of operation of laws, 542 

disallowance of laws by Crown, 543 

limitation on powers of, 536 

nomenclature of, 541 

powers of, 536 

by Imperial statute, 539 
proof of net of state, 644 

reservatiou of law for signification of IIis Majesty’s pleasure, 543 
Malay States, protectorate of, 623 
Malta, courts of, 555 

Mauritius, ancient law prevailing in, 668 
courts of, 665 

maxim Extra territoHum jua dicenti imfmno no7i paretur^ 539 
military matters, jurisdiction of colonial courts in, 569 
Natal, constitution of, 511 

contribution to navy by, 621 
courts of, 664 
disallowance of law in, 542 

naval agreement with Australia and New Zealaiui, 520 
navy, contribution to, by Cape Colony, 621 
Natal, 521 
Newfoundland, 521 
New Brunswick, courts of, 564 
NewiHebrides, 525 

New South Wales, amendment of constitution of, 540 
constitution of, 608 
disallowance of law in, 542 
election expenses in, 519 
New Zealand, constitution of, 510 

disallowance of law in, 542 
election expeuses in, 520 
naval agreement with, 520 
Newfoundland, constitution of, 618 

contribution to navy by, 621 
courts of, 564 
Nigeria, courts of, 555 

Northern, protectorate of, 623 
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Nigeria, Southern, protectorate of, 623 
North-Eaatern Rhodesia, protectorate of, 622 
North-Western Rhodesia, protectorate of, 622 
Northern Nigeria, protectorate of, 623 
Nova Scotia, courts of, 664 
Nyasaland, courts of, 655 

protectorate of, 522 
Ontario, courts of, 653 
oppression by governor, 632 

Orange Free State (Orange River Colony), constitution of, 512 

courts of, 654 

disallowance of laws in,, 543 

Orders in Council, legislation for Channel Islands by, 573 

colonics by, 5(}9 

ordinances, meaning of, 641 

Papua, territory of, 510 

pension of governors, 632 

Perils, administration of, 524 

presents, acceptance of, by governor, 627 

Prince Edward Island, courts oi, 654 

prisoners, intercolonial removal of, 564 

Privy Council, Judicial Committee of, appeal to, 679 

probate etc., coluTiial, 659 

proclamations, legislative enactments in protectorates called, 5.1 
protectorate, administration of, 621 
meaning of. 603 
of Ashanti, 621 
Barotzeland, 522 
Basutoland, 523 
East Africa, 622 
Federated Malay States, 623 
Gambia, 62 i 

Gold Coast territories, 622 
North Borneo piotectoratc. 524 
North-Eastern Rhodesia, 522 
North-Western Rhodesia, 622 
Northern Nigeria, 62S 
Nyasaland, 622 
Sierra Leone, 621 
Somaliland, 628 
Southern Nigeria, 623 
Rhodesia, 622 
Swaziland, 623 
Uganda, 622 

Western Pacific Islands, 624 
Zanzibar, 623 

Quebec, ancient law prevailing in, 668 
courts of, 654 

Queensland, constitution of, 609 

disallowance of law In, 642 
election ez-penses in, 620 
“ Recueil des Lois ” of Jersey, 675 

reservation of colonial law for signification of His Majesty’s pleasure, 643 
responpibiliiy of governor for own ’acts, 531 
Rhodesia, courts of, 66B 

North-Eastern, protectorate of, 262 
Noif h-Weatern, protectorate of, 622 
Southern, protectorate of, 622 
Roman- Dutch law, ^here prevailing, 667 
St. Lucia, courts of, 665 ^ 

St. Vincent, courts of, 656 
SaTftr.rak, 624 
Savage Island, 625 

seamen in distress, maintenance of, 530 
Secretary for the Colonies, 605 

of Imperial Conference, 606 
settled colonies, application of English law to, 669 
Seychelles, courts of, 656 •’ 

■ t 
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shipping, seamen etc., po^srers of governor as to, 530 
Sierra Leone, courts of, 655 

protectorate of, 621 
Somaliland, protectoiate of, 523 ^ 

>' 6oa‘'h Africa, appeals from, 684 
courts of, 634 ^ 
disallowance ofmaw in, 642 
* distribution of llgislativc powers in, 662 
Union of, 513 • 

South Australia, amendment of constitution of, 610 
constitution of, 509 
election expenses in, 520 
Southern^igeria, protectorate of, 523 
Southern Khodesia, protectorate of, 522 
States, the, of Jersey, 675 
steerago passengers, protection of, 631 
Straits Settlements, courts of, BoB 
suspending clause in colonial law, 642 
Swaziland, protectorate of, 623 
Tasmania, amendment of constitution of, .*>10 
constitution of, 610 
election expenses in, 520 
Territory of ifcpua, 610 
Tcsawalamai ./where prevailing, 507 
Tobago, courts of, 665 
Tongan Islands, 525 
Transvaal, constitution of, 511 
courts of, 564 

disallowance of law in, 612 
Trengganu, administration of, 621 
Trinidad, ancient law prevailing in, 669 
courts of, 665 

Turk's Island, courts of, 655 
Tynwald, court of, 577 
Uganda, courts of. 655 

protectorate of, 622 
Union of South Afiica, 513 
vessels of war, piovision by colonics of, 620 
Victoria, amendment of constitution of, 540 
constitution of, 509 
disallowance of law in, 642 
election expouses in, 519 
Weihaiwci, administration of, 625 
West indies, couits of, 665 

Western Australia, ainendracnt of constitution of, 540 
constitution of, 510 
disallowance of law in, 512 
Windwaixl Islands, courts of, 555 

executive of, 626 

witnesses, examination of, on commission, 559 
Zanzibar, British court at, 523 
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